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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION
PAUL LEVESQUE Case N05:14cv-05655PSG

Plaintiff, ORDER GRANTING MOTION TO
DISMISS

V.

RINCHEM COMPANY, INC., et al.,

(Re: Docket No. 9)

Defendang.

N N N N’ N e e e e

In this employment discrimination case, Plaintiff Paul Levesque seeks r@sata
severance agreement that he entered into with Defendant Rinchem Compa@aiimmg he
signed the agreemeanhdereconomic duresd.evesque seeks to pursue his other claims of
terminaton based on age, disability and religious discrimination, among others. Rinchem mo
dismiss the complaint in its entirety, arguing that there was no economic duldbsith evesque
released hislaimsunder the severance agreement. Because the twlatfevesque’s allegations
of economic duress insufficient, the motion to dismiss is GRANTED with leave todame

l.

This case is about a man who was laid off after twémige and a half years as a Rinchem

employee’ Levesque was initially employeat Rinchemasa warehouse worker and driver and

was promoted duringis tenureuntil he was managing as many as four warehouses at & ftitee.

! SeeDocket No. 1 at | 8.
2 See idat 9 911.
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regularly received positive evaluatiomstil two months before his terminatidnJust over a week
beforethetermination, Levesque suffered an injury on the job—twisting his knee and tearing h
rotator cuff’ He sought and received treatment for his injuries and worked out an arrangemet
with his supervisor to continue working during his recoven Septembe25, 2013, Rinchem
terminated Levesque as a part of a “reduction in fofc®nhe month later, Levesque entered into
severance agreement with Rinchem in which Levesque received $42,562.50—23.5 weeks of
salary—plus health insurance coverage through tlteadrihe year in exchange for a release of al
claims against Rinchema settlement that Levesque negotiated above and beyond Rinchem’s
initial offer.’

This suit followed. Levesque alleges that Rinchem was actually interested in promoting
younger, Morman individuals over older, non-Morman individuals, such as hifnsiffurther
alleges that he was terminated as a result of his injury and that he only emtizted agreement
as a result of severe economic durksevesque alleges eight causes ofacth his complaint:

(1) wrongful termination in violation of public policy; (2) age discrimination in violatiothef

Fair Employment and Housing Act; (Bisability discrimination in violation of FEHA, (4pedical
condition discrimination in violation of FEHA, (3¢ligiousdiscrimination in violation of FEHA;
(6) wrongful termination in violation of public policy; (T@scission of settlement agreement
pursuant to Civ. Code § 1689 and @&klaratory relief® Rinchem now moves to dismiss all eight

claims.

®Seeidat 1 12.

* See idat 17 1619.

®>See idat T 18.

®See idat T 19.

" SeeDocket No. 1-1.

® SeeDocket No. 1 at 11 14-16, 19.
° See idat 11 1620.

19seeDocket No. 1.
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This court has jurisdiction under 28 U.S.C. 88 1331 and 1388.partiesurther
consented to magistrate judge jurisdiction pursuant to 28 U.S.C. § 636(c) and Fed. R. Civ. P.
72(a)t

Under Fed. R. Civ. P. 12(b)(6), “dismissal can be based on the lackoghizable legal
theory or the absence of sufficient facts alleged under a cognizable leggl"tfetira plaintiff
fails to proffer “enough facts to state a claim to relief that is plausible on its faeecomplaint
may be dismissed for failure state a claim upon which relief may be granited claim is
facially plausible “when the pleaded factual content allows the court totdeaveasonable
inference that the defendant is liable for the misconduct allé§ellaterial properly submitted
with the complaint may be considered as part of the complaint for purposes of a Rule 12(b)(6
motion todismiss™® Against these standards, none of Leve'sgtiaims pass muster.

1.

First, Levesque’s claims-specifically claims one through sixare barred byhe valid and
enforceable contract that he entered into with Rinctfein. order for a contract to be legally
enforceable, there must be an offer, an acceptance, consideration and mutuai #ssent
individual is presumed to have the capacity to enter into a contract unless he is wialiyt wi

understanding or judicially determined insafie.

! seeDocket Nos. 7, 13.
12 Balistreri v. Pacifica Police Dep/9901 F.2d 696, 699 (9th Cir. 1990).
13 Bell Atlantic Corp. v. Twomb}\650 U.S. 544, 570 (2007).
14 Ashcroft v. 1gbal556 U.S. 662, 663 (2009).
15 Hal Roach Studios, Inc. v. Richard Feiner & Co., |96 F.2d 1542, 1555 (9th Cir. 1989).
18 As an initial matter, Rinchemoints out that the Separation Agreement and Release is govert
under New Mexico law. Because the court would reach the same result undeegahexdime,
it Is unnecessary to determine which law properly governs.
17 SeeCal.Civ. Code § 1556; New Mexico Jury Instr. 13-801.
18 SeeCal.Civ. Code § 38; New Mexico Jury Instr. 13-837.
3
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Mutual assent is shown by one party’s offer, the other party’s acceptance and
communication of such acceptance to the offétdrere, Levesque admits tHa “negotiated
with [Rinchem] regarding the terms of his separation” and was able to seawéanarable terms
than Richem had originally offeréd. Both parties signed the agreement and Levesque accepte
the lump sum payment due to him under the agreement.

Consideration is vital to contract formatiéh“Consideration may consist of a return
promise, an act, a forbearance, or the creation, modification, or destructiargaf gelation.*?
Under the terms of the agreement, “Employee shall receiveet@iated lump sum amount of the
equivalent of 23.5 weeks of employee’s salary: $42,562.5@&ss all applicable federal, state and
local taxes, deductions and withholding3.Rinchem also agreed to pay the employer and
employee portion of Levesque’s health insurance premiums through December 3%, 2013.
Levesque does not allege that Rinchem failed to follow through.

Significantly, Levesque does not allege that Rinchem breached the agreeheimt
suggests that he concedes that the contract isardi@nforceabl& Under the agreement,
Levesque waivethny and all claims, known or unknown, arising out of EMPLOYEE'S

employment and resignation thereof . . . [including] any and all claims undtre. California Fair

19See Donovan v. RRL Cor6 Cal. 4th 261, 270-71 (2001); New Mexico Jury Instr. 13-801;
Rest. 2d Contracts 88 22(1), 23-24.

20 Docket No. 1 at  2keeDocket No. 1-Jat 1(“WHEREAS, EMPLOYEE has negotiated with
RINCHEM regarding the terms of his separation and for additional pay and babefits what
was previously offered to him.”).

1 SeeCal.Civ. Code § 1550; New Mexico Jury Instr. 13-801; Rest. 2d Contracts §§ 71-81.
22 Cal.Civ. Code § 1605; New Mexico Jury Instr. 13-814.

%3 Docket No. 1-1 at 1.

*seeid

%> SeeSan Mateo Union High School Dist. v. Cnty. of San Ma&&8 Cal. App. 4th 418, 439-40
(2013) (holding that a complaint that fails to properly allege breach of corsti@dicient as a
matter of lavy; Wagner Equip. Co. v. Wop@ase No. 11v-00466, 2012 U.S. Dist. LEXIS 39589,
at *7-8 (D.N.M. Mar. 20, 2012) (“To state a claim for breach of contract under New Mexical
plaintiff must allege ‘the existence of a contrdceach of the contract, causation, and damages.
(quotingAbreau v. N.M. Children, Youth & Families Dew07 F. Supp. 2d 1199, 1247 (D.N.M.
2011))).
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Employment and Housing Act . . . and all common law and other claims including, but ned lim
to, claims for wrongful or retaliatory discharge. . [and] discrimination or harassmeft."Claims
one and six are for wrongful termination under the commorf{a@laims two through fivall

arise under FEHA. Levesquaived all of these claims under the agreement.

Second, Levesque does not allege facts sufficient to support a rescission claim based
economic duress. Under New Mexico law, rescission is “an equrebkedy that results in the
cancellation of a contract entered into through mistake, fraud, or ddfeBsifess is “the
intentional action by one person presenting such a serious business or finas@aliiggy to the
other person to the contract that he or she has no reasonable choice or altéthativaet
California law, “[a] party to a contract may rescind the contract in the folpeases: [i]f the
consent of the party rescinding, or of any party jointly contracting with himgivaa by misake,
or obtained through duress, menace, fraud, or undue influence, exercised by or vatinihence
of the party as to whom he rescinds, or if any other party to the contract jointgstetewith such
party.”° “Economic duress is an equitable doctrine which ‘come[s] into play upon the doing d
wrongful act which is sufficiently coercive to cause a reasonably prudeonhdarcsed with no

reasonable alternative to succumb to the perpetrator’s pressur&He doctrine of economic

26 Docket No. 1-1 at 2.

2" Levesque argues that because there is a LC 132A claim@atrire the release, his wrongful
termination claims are related to the LC 132A claim and thusaa¢ésexempted. But the language
of the release clearly includes wrdualgtermination claims under the common law and excludes
only “any LC 132A claim for the injury reported on 9/17/2013.” Docket No. 1-1 at 2.

8 Branch v. Chamisa Dev. Corl47 N.M. 397, 401 (2009).
29 New Mexico Jury Instr. 13-838.
%9 Cal.Civ. Code § 1689.

31 Johnson v. Int’l Bus. Machines Corg91 F. Supp. 522, 528-29 (N.D. Cal. June 1995) (quotin
Rich & Whllock, Inc. v. Ashton Dev. Incl57 Cal. App. 3d 1154, 1158 (1984¢e also Sheehan
v. Atlanta Int'l Ins. Ca.812 F.2d 465, 469 (9th Cir. 1987) (holding that “economic duress occu
when a person subject to a wrongful act, such as a threat to withhold payment of arextdew
debt, must succumb to the demands of the wrongdoer or else suffer financial Aikmg;v.

Tosco Refining Co., InacCase No98-cv-00755, 1999 U.S. Dist. LEXIS 3994, at *7-8 (N.D. Cal.
Mar. 29, 1999); New Mexico Jury Instr. 13-838erra Realty Trust LLC v. Village of Ruidgso
296 P.3d 500, 509-10 (2013).
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duress serves as'last resort’ to correct exploitation of business exigencies ‘when convdntiona
alternatives and remedies are unavailirng.”

The parties quibble over whethiwshnson v. IBMs distinguishable from the case at bar. |
Johnson IBM notified Johnson thatédhwadlaid off and offered Johnson a severance agreement
exchange for release of all claifffsJohnson accepted the agreement but later filed a lawsuit
against IBM for race and age discrimination, simultaneously seekingsiescdue to economic
duress®* The agreement between Johnson and IBM contained terms that advised Johnson td
consult with an attorney and confirmed that Johnson’s assent was voftintary.

In making a determination, tll®hnsoncourt identified a four-part test to find economic
duress: “(i)that IBM [the defendant] engaged in a sufficiently coercive wrongfulumtt that;

(i) a reasonably prudent person in Johnson’s economic position would have had no reasonal
alternative but to succumb to IBM’s coercion; (IBM knew of Johnson’s economic vulnerability;
and (iv) IBM's coercive wrongful act actually caused or induced Johnson to enbers
Release.®* The court denied Johnson's rescission claim, finding that Johrenat facing
imminent bankruptcy or financial ruin, that—while he subjectively may have bdlleyéad no
choice but to sign the releas@bjectively he had reasonable alternatives to signing the release
and that his “decision to endorse the [r]eleasewas his own, made knowingly and freely after
receivingadvice of counsel” and absent “any untoward action on the part of fBM.”

At first blush, Levesque appears similarly situated to Johnson. Like Johesesque
signed an agreement after he was terminated in which he agreed toaklelas®s againshis

former employer Levesque distinguiglsJohnsoron two primary bases: (1) that Johnson was a

32 Johnson891 F. Supp. at 529 (quotiRich & Whillock 157 Cal. App. 3d at 1159
¥ See idat 527.

3 See idat 524-25.

% See idat 525-528.

%1d. at 527-28.

371d. at 529-30.
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well-educated computer engineer with ample job opportunities following his teromnirzeid

(2) that Johnson had consultad attorney about his discrimination claims prior to signing the
release’® But for the purpose of rescission based on economic duress, these are distinctions
without a difference.

Levesque does not allege that he had no other employment opporturéistates that he
was injuredand ill but stops short of alleging that he was out of optidrievesque further alleges
that insurance payments for his treatments totaled over $32,000 pdyutdas fails ¢ identify
whathis out-ofpocket medical bills would have been following his terminatfotNor does
Levesquespecify whethehe had other assets aside fribra worker’s compensation chedkat he
received every two weelis the amount of $2,133.44. While the court is sympathetic to
Levesques unfortunate position, his representation that he did not know how long he would
continue receiving worker’'s compensation paymsirtgly does not suggest the kindtbfeat of
imminent bankruptcy or financial ruin required to allege economic dffess.

As towhether Levesque had the opportunity to consult an attorney before signing the
release, Levesque readily admits indosnplaint thatereceivedegal advicdrom a workets
compensation attornéy. While Levesque questis this attorneg specific employment law
experiencea worker's compensation attorney is still an attorffeyVhat is moreafter receiving
advice from this attorney,evesque was able to negotiate a better deal for himsalfhat

Rinchem had oginally offered* Finally, Levesque has not alleged that Rinchem coerced or

% SeeDocket No. 15 at 8.

% SeeDocket No. 1 at 1 20.

%9 SeeDocket No.1 atf13.

! SeeDocket No. 15-2 at 1 3.

2 3eeid.

*® SeeDocket No. 1 at 7 21.

* Levesque’s representation that he was not able to afford an attorneyutt wdthshim about
his termination does not change the fact that he already had advice of hissnaokgrensation

counsel.SeeDocket No. 15-2 at § 5.
45 seeDocket No. 1-1 at 1.
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threatened him to induce him to sign the release. There simply are not enough facts alleged in the
record to substantiate a claim for rescission under an economic duress theory.
IV.

Because the court is not yet persuaded that amendment would be futile,*® the motion to
dismiss 1s GRANTED with leave to amend. Levesque shall file any amended complaint within 21
days.

SO ORDERED.
Dated: April 13, 2015

ilAUL g GREWAL i

United States Magistrate Judge

% See Eminence Capital, LLC v. Aspeon, Inc., 316 F.3d 1048, 1052 (9th Cir. 2003) (quoting
Foman v. Davis, 371 U.S. 178, 182 (1962)).
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