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CONSENT DECREE

WHEREAS, San Francisco Baykeeper, Inc. (“Baykeeper”) is a non-prdfitc benefit
corporation dedicated to the preservation, protection, and defenseeofvitmment, wildlife, and
natural resources of the San Francisco Bay and other area waters;

WHEREAS, Muoi Phan doing business as B2 Auto Dismantler (“B®’Awiperates an
automobile dismantling facility located at 245 and 275 Leo Avenue, SanChlgernia 95112,
WDID #2 431012880 (the “Facility”) (Baykeeper and B2 Auto are collectively refeoed the
“Parties” to this Consent Decree (“Decree”));

WHEREAS, stormwater discharges associated with industrial activibye &acility are
regulated pursuant to the National Pollutant Discharge EliminationBy$#PDES”) General Permit]
No. CAS000001 [State Water Resources Control Board], Water Quality Ordé2N@-DWQ (as
amended by Water Quality Order 97-03-DWQ), issued pursuant to Section 402 of thé¢ \Feadera
Pollution Control Act, 33 U.S.C. 81342 (hereinafter “Indadt&tormwater Permit”). These industriz
activities includejnter alia, the dismantling and wrecking of used motor vehicles to recydeesell
parts;

WHEREAS, effective July 15, 2015, stormwater discharges associatemhdvisitrial activity
will be regulated pursuant to the National Pollutant Discharge Elimin&gstem (“NPDES”),
General Permit No. CAS000001 [State Water Resources Control Boaatdr Quality Order
No. 2014-0057-DWQ, issued pursuant to Section 402 of the Clean Water Ac5.83 81342
(hereinafter “New General Permit”);

WHEREAS, the Industrial Stormwater Permit includes the followstmirements for all
permittees, including B2 Auto: (1) develop and implement a stormwatetipolprevention plan
(“SWPPP”); (2) control pollutant discharges using, as appropriateatasable technology
economically achievable (“BAT”) or best conventional pollutanttiinechnology (“BCT”) to
prevent or reduce pollutants; (3) implement BAT and BCT thrabglidevelopment and application
of structural and non-structural Best Management PracticesR®)yiwhich must be included and
updated in the SWPPP; and (4) when necessary, implement additional BptEgeot or reduce any
pollutants that are causing or contributing to any exceedance of wat¢y qtaidards;
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WHEREAS, on October 22, 2014, Baykeeper served B2 Auto, the Administfaher dnited
States Environmental Protection Agency (“EPA”) Region IX, tkedttive Director of the State
Water Resources Control Board (“State Water Board”), the Executivee©dfithe Regional Water
Quality Control Board (“Regional Water Board”), the U.S. Attor@sneral, and the Administrator o
the EPA with a notice of intent to file suit (“60-Day Notice”) un@exction 505(b)(1)(A) of the
Federal Water Pollution Control Act (“Clean Water Act” or “thet’d, 33 U.S.C. 8§ 1365(b)(1)(A),
alleging violations of the Act and the Industrial Stormwater Peatilte Facility;

WHEREAS, on December 19, 2014, B2 Auto implemented a revised storm wii&op
prevention plan (“SWPPP”) at the Facility that included new andifred BMPs for controlling and
reducing the levels of potential pollutants in the Facilitytsra water discharges;

WHEREAS, on January 14, 2015, Baykeeper filed a complaint (“Comtijlaileging certain
violations of the Act and the Industrial Stormwater Permit at dudify;

WHEREAS, B2 Auto denies all allegations and claims containdtei€omplaint and reserveq
all rights and defenses with respect to such allegations andsglaim

WHEREAS, B2 Auto denies the occurrence of the violations alleged in tieeNetter and
maintains that B2 Auto has complied at all times with the prawssad the Industrial Stormwater
Permit and the Clean Water Act;

WHEREAS, the Parties believe it is in their mutual interestchodse to resolve in full
Baykeeper’s allegations in the 60-Day Notice and Complaint through settlemd avoid the cost an
uncertainties of further litigation;

WHEREAS, this Decree shall be submitted to the United States Depadhdesstice for the 45
day statutory review period, pursuant to 33 U.S.C. § 1365(c); and shall teebeasubmitted for entr
as an Order of the Court, the date of which Order shall be referred todethan“Court Approval
Date”;

NOW, THEREFORE, IT IS HEREBY STIPULATED BETWEEN THE SET NG
PARTIES, AND ORDERED AND DECREED BY THE COURT, AS FOLLOWS:

111
111
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l. BEST MANAGEMENT PRACTICES

1. Inorder to further reduce or further prevent pollutants associatednahibtrial activity from
discharging via stormwater to the waters of the United States, B2 Raitorsplement additional
appropriate structural and non-structural BMPs, as described moredidly, in compliance with the
requirements of the Industrial Stormwater Permit, the New General Panchithe Clean Water Act.

2. Site Map: No later than April 1, 2015, B2 Auto shall update the Site Map includex in
Facility SWPPP. The Site Map shall identify property boundariesingroype (pervious or
impervious), berms and the materials they are composed of, any patrsianetures and features,
known or suspected storm drain inlets, discharge point(s), sanpalinifs) identified in the Facility
SWPPP (hereinafter “Designated Sampling Point(s)”), and all other phytsicztlses or items
relevant under the Industrial Stormwater Permit and pursuant to this D&¢héle.the Decree is in
effect, if B2 Auto makes any changes to the Designated Sampling Boalissharge points at the
Facility, B2 Auto shall update the SWPPP within forty-five (45) days ahthi the revised SWPPP
to Baykeeper within ten (10) business days thereafter, in accordandeanatraph 6.

3. Non-Structural Best Management Practices.Beginning on March 9, 2015 (unless otherwi
noted), B2 Auto shall implement the following non-structursifss:

a. Storm Drain Inlet/Catch Basin Best Management Practices

i. Storm Drain Inlet/Designated Sampling Point Inspections: Between March

and March 16, 2015, and between September 1 and October 1 of each year, Bialutspect any
storm drain inlets, catch basins, Designated Sampling Point, dischamge plbration/treatment
devices, and other BMPs in place at the Facility. B2 Auto shallgtitgiclean, as needed, each drai
inlet, catch basin, Designated Sampling Point, discharge point idififaeatment device, and other
BMPs in order to remove any accumulated dust, sediment, solids,r@. @alring the dry season
(June 1-September 30), B2 Auto shall continue the practice of coverirgviritetan impervious
device.

il. Storm Drain Inlet/Designated Sampling Point Maintenance and Cleaning:

weekly basis between October 1 and May 31 of each year (“Wet Sed&d®to shall inspect all

storm drain inlets, catch basins, Designated Sampling Points, disghaints, filtration/treatment
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devices, and other BMPs in place at the Facility to ensure that thegtarea condition that would
materially impair their efficacy, and clean out accessible depositihent or debris. B2 Auto shall
properly dispose of any dust, sediment, debris, or other renpmhedants.

iil. Log of Storm Drain Inlet/Designated Sampling Point Inspections, kEladmice

and Cleaning: B2 Auto shall prepare and maintain a log of the StormIbietitbesignated
Sampling Point Inspections, Maintenance and Cleaning described hereint€Maice Log”). The
Maintenance Log shall indicate the employee or contractor wholetedghe maintenance activity
and when it was completed. The Maintenance Log shall be maitkebseséor inspection by
Baykeeper at any site inspection or otherwise within three (3) businesadiznce request by
Baykeeper.

b. Site Sweeping B2 Auto shall sweep the accessible paved areas of the Facilityéy
or vacuum at least two (2) times per week during the Wet Season andntaaf each forecasted
rain event. B2 Auto shall keep a log or checklist, as appropridtiee on-site sweeping activity
performed (“Sweeping Log”), and shall direct employees and/or contract@acsucately complete thd
Sweeping Log. The Sweeping Log shall indicate the employee tractor who conducted the
sweeping, the location of the sweeping, and the dates the sweepingeadiiniurred. The Sweeping
Log shall be made available for inspection by Baykeeper at annsitedtion or within three (3)
business days of a request by Baykeeper.

C. Vehicle Dismantling: All vehicles shall be dismantled under cover; dismantling shg
include, at a minimum, disconnecting all hoses and wires; draitiiog @and all other fluids from the
vehicle to the extent feasible; and removing the engine and allradwdranical parts in the vehicle
that may contribute to oil and grease or heavy metals in the fFaciormwater discharges.

d. Abandoned or Inutile Equipment Storage and Removal B2 Auto shall either store
under cover or, as soon as feasible, remove from the Facility atl@twchor broken equipment or
materials no longer considered for future use that have the poterge@le as the source for pollutal
loading.

e. Vehicle and Equipment Management B2 Auto shall implement BMPs to reduce of

minimize pollutant release from equipment such as dismantled andisroantled vehicles, forklifts,
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trucks, and other heavy equipment that are parked or stored in indarstaialof the Facility from
which stormwater discharges. Such BMPs shall include placing drip pansegpg@ment stored or
parked for a week or longer; weekly inspections for evidence of leakssinch equipment; and
prompt clean-up of spills, drips, or leaks from such equipmeny. spilled substances and absorber
materials used in cleaning up spills shall be disposed of in accerdath all local, state, and federa
laws and regulations.

f. Vehicle and Equipment Maintenance B2 Auto shall not conduct routined,, non-
emergency) vehicle or movable equipment maintenance or repair adhgy fn outdoor, uncovered
areas from which stormwater discharges during rainfall events.

g. Training : By April 1, 2015, and annually thereafter, and within thirty (@&ys of
hiring of new employees, B2 Auto shall conduct training for ajpleyees to explain the requirement
of the Facility’s SWPPP to the extent applicable to such employee. niyainall focus on the
employee’s role in implementing various stormwater comh@hsures including, for example,
implementation of BMPs, sweeping, vehicle maintenance, or faiciipections. Training shall be
conducted in the relevant language to the extent that such emmaoyaee€asonably able to
comprehend training in English. If and when appropriate, B2 Autoistedirate any new training
requirements resulting from this Decree into the Facility SWPPPAuB2shall also update the
SWPPP, if and when appropriate, to identify the positions responsildarfying out stormwater
management, monitoring, sampling, and SWPPP implementation.

4. Structural Best Management Practices By March 9, 2015, B2 Auto shall implement the
following structural BMPs at each storm drain inlet at the Fgcili

a. Sock Filters During the Wet Season, B2 Auto shall place weighted sock filters
designed to treat heavy metals and/or oil and grease, specifically FHilex$oxx with Metaloxx,
around each storm drain inlet. If B2 Auto proposes to change theftgpekofilters, the proposed
sock filter shall be as effective or more effective than the Filtrexetdilat reducing the specific
pollutants discharged from the Facility, and B2 Auto shall amen8\W¥ePP in accordance with
Paragraph 6.

b. In-Situ Storm Drain Inlet Filters: B2 Auto shall install storm drain inlet filters,
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specifically inlet filters designed and fabricated by Revel Enviemtal Manufacturing (REM), at
each storm drain inlet at the Facility. I1f B2 Auto proposes to eh#mgtype of storm drain inlet
filter, the proposed storm drain inlet filter shall be as effeabivmore effective than the REM filters
at reducing the specific pollutants discharged from the Facilid/B&nAuto shall amend the SWPPP
in accordance with Paragraph 6.

5. Maintenance of BMP Structural Controls: During the Term of the Decree, B2 Auto shall
maintain all structural BMPs at the Facility in good operating ¢mmdand shall promptly repair any
damaged or degraded structural BMPs. At a minimum, B2 Auto shalteepll structural BMPs in
accordance with the manufacturer’s instructions.

6. Amendment of SWPPP No later than April 1, 2015, B2 Auto shall amend the Facility
SWPPP to incorporate the requirements and BMPs set forth in thisrBlecuring the Term of the
Decree, B2 Auto shall amend the SWPPP within forty-five (45) dayeflesct any changes to the
discharge points or Designated Sampling Points at the Facility, changesonnel responsible for
stormwater management, or additions or modifications to the BMP&n&Ver B2 Auto amends the
SWPPP during the Term of this Decree, other than in accordance with an Rigioprepared and
submitted to Baykeeper pursuant to Paragraphs 12-16, B2 Auto shall subopidated SWPPP to
Baykeeper within ten (10) business days of the update. Baykeeper skatingy (30) days from
receipt of the amended SWPPP to propose any changes to the amended pbttie SWPPP. B2
Auto shall consider each of Baykeeper’s proposed changes to the Aeatioarnd accept them or
timely request, in accordance with Paragraph 25, a meet and confer to.diSougsliance with the
SWPPP, as amended in accordance with this Paragraph provisioat sifiaiimes be a requirement
of this Decree.

7. Additional BMPs: The BMPs included in this Section constitute a preliminary approach t
stormwater management at the Facility for the first year of the Delfredter implementing these
BMPs, the sampling conducted in accordance with Section Il indicatesdHaadHity’s stormwater
discharges continue to exceed the Target Levels in Exhibit 1, @mosle do not meet water quality
standards, B2 Auto shall propose additional BMPs in an ActiongPéared in accordance with

Paragraph 12.
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I. SAMPLING, MONITORING, INSPECTION & REPORTING

8. Sampling Program - Stormwater. During the 2014-15 Wet Season and throughout the T¢
of this Decree, B2 Auto shall collect and analyze stormwater safmpfesll of its Designated
Sampling Points, indicated on the Site Map prepared pursuant to Parageagbrding to the
following sampling schedule:

a. B2 Auto shall collect and analyze samples from all Designated Sampiintg Boring
the first three (3) storm events of the Wet Season that meetritigi@os of Section B.5.b under the
Industrial Stormwater Permit or, after the 2014-15 Wet Season, thathaeetuirements for a
“Qualifying Storm Event,” as defined in Section XI.B.1 of the New GenerahiPeEach stormwater
sample must represent post-filtration conditions (i.e. ctdd after flowing through the drop-inlet
filter) and be analyzed for the presence of each of the paramstedsdn the Sampling Chart attach
hereto as Exhibit 1, except B2 Auto is not required to analyze safopi@ercury if mercury is not
detected in the first sample analyzed under this Decree.

b. If B2 Auto is unable to take a sample from any of the Designated SarRdints
during any of the first three storm events of the Wet SeasonuB2shall continue to sample from
any subsequent storm events until three samples have been cdimtteadch Designated Sampling
Point in that Wet Season.

C. In the event that B2 Auto is unable to collect three samples fromResignated
Sampling Point in a Wet Season, B2 Auto shall explain in writingerEnd-of-Season Summary
under Paragraph 11 why it was unable to collect the required sample(s).

d. Should industrial processes materially change at the Facility,uB@ ghall conduct

sampling for any additional toxic priority pollutants listedd0 C.F.R. § 131.38 likely to be present in

the Facility’s stormwater discharges in significant quantitiesrasudt of the changed industrial
processes. B2 Auto shall notify Baykeeper of any such changes hitkyn(80) days of such a
change.

9. Certified Lab: Except for pH samples, which will be measured with an tenesiibrated pH
meter in order to meet the 15 minute holding time requirement, B2 Autdakia all stormwater

samples collected pursuant to this Decree delivered to a California stdtedcertvironmental
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laboratory for analysis within the time needed for analysis acaptditaboratory method allowable
hold times. The laboratory shall thereafter conduct analySisisat to detect individual constituentg
at or below the levels set forth in the attached Exhibit 1.

10. Sample Result Reporting During the Term of this Decree, B2 Auto shall provide complet
results from sampling and analysis to Baykeeper within ten (1&)d= days of receipt of the
laboratory report from each sampling event.

11. End-of-Season Summary By July 15 following each Wet Season that occurs during the
Term of this Decree, B2 Auto shall prepare and send to Baykeeper af-Eedson Summary that
includes: (1) a summary chart with all of the sample reswlta the previous Wet Season, including
the constituent concentration(s) from Designated Sampling Poiptie@incollected at the Facility
exceeding the Target Levels in Exhibit 1 (“Exceedance(s)”); and (2jfidation of any new BMP(s)
that B2 Auto has implemented or will implement.

12. Action Plan: If any stormwater sample result during a Wet Season exceeds anyllewglet
set forth in Exhibit 1 (“Exceedance(s)”), B2 Auto shall submit anokcBlan in addition to an End-
of-Season Summary by July 15 following each Wet Season that atging the Term of the Decree|

13. Contents of Action Plan If an Action Plan is required, it shall include the foliog:

a. The possible sources of the Exceedance(s) during the applicable Wet Season;

b. A proposal for and evaluation of new site-specific BMPs designeditmegoollutants
in future stormwater discharges to the Target Levels in Exhilmitt@ achieve BAT and BCT; and

C. A schedule to implement any revised and/or additional BMPs by thestg@racticable
time, and no later than October 1 of the next Wet Season. In aioy &dan, B2 Auto shall consider
appropriate structural BMPs as necessary to adequately address its Exegedanc

14. Baykeeper Review of Action Plan Baykeeper shall have thirty (30) days from receipt to
propose revisions to the Action Plan. Within thirty (30) dafyseceiving Baykeeper’s proposed
revisions, B2 Auto shall consider each of Baykeeper’s recommeadisins to the Action Plan and
accept them or timely request, in accordance with Paragraph 25, andesinfer to discuss.

15. Implementation of Action Plan: B2 Auto shall implement the Action Plan(s) adopted

pursuant to this Decree as an obligation of this Decree.

CONSENT DECREE, CASE NO. 5:15-CV-00208 9
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16. Amendment of Facility SWPPP Within forty-five (45) days after BMPs set forth in an
Action Plan pursuant to this Decree are implemented, B2 Autoashealhd the Facility SWPPP to
include all BMP revisions or additions not otherwise already implesdeantd included in the
SWPPP. Within ten (10) business days thereafter, B2 Auto shall prow#edgeer with a copy of
such revised SWPPP.

17. Evaluation of BMPs. During each Wet Season during the Term of the Decree, B2 Auto sl
evaluate the Facility BMPs included in this Decree and any currenéwops Action Plans, and, if
B2 Auto has exceeded Target Levels, make reasonable efforts to redoceddetrations to Target
Levels or otherwise meet BAT or BCT, as appropriate, for theingi@aof the Wet Season. B2 Autd
shall use the results from subsequent stormwater sampley d®tune available to assist with its
ongoing evaluation of the effectiveness of BMPs.

18. Stipulated Payments: B2 Auto shall pay the following stipulated payments during the Ter|
of this Decree, unless B2 Auto invokes dispute resolution under Par&japhd Baykeeper or the
Court determines that B2 Auto’s failure to comply was reasonably excusalienaty cured.

a. $500 for each failure to collect a sample required under this Decree;

b. $100 per business day (Monday through Friday, excluding state and fesl&tays)
after the report due date for each failure to timely submit any docureeott or other
communication required under this Decree; and

C. $500 per business day past the due date that B2 Auto fails to submit any pajueen
under Paragraphs 21-23 of this Decree.

d. Any stipulated payments described above shall be paid to Baykeeper thitty (30)
days of notification of the failure to comply, or, if B2 Adtas invoked dispute resolution under
Paragraph 25, within thirty (30) days of the dispute resolution proeesmating in favor of
Baykeeper. Stipulated payments calculated on a daily basis shall not accruehdupegdency of a
dispute resolution process under Paragraph 25.

19. Site Access During the Term of this Decree, B2 Auto shall permit representaiives
Baykeeper to perform one (1) physical inspection per year of the Facilingdyperating hours (“Sitg

Inspection”). Baykeeper shall provide B2 Auto three (3) business dage imoadvance of such Site
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Inspections, except that B2 Auto shall have the right to deny accéssiihstances would make the
inspection unduly burdensome and pose significant interference with $gisiperations or any
party/attorney, or the safety of individuals. In such case, B2 ghab specify at least two (2) dates
within the two (2) weeks thereafter upon which a physical inspectiorape®per may proceed.
Baykeeper shall comply with all safety instructions provided to BaykdspBR Auto staff during all
Site Inspections. During Site Inspections, Baykeeper shall be allowesbect and sample any
stormwater discharges, logs, and take photos and/or videos. All sanaihigesconducted by
Baykeeper staff trained to take water quality samples, with a apiple provided to both Baykeeper
and B2 Auto at the time of sampling. Baykeeper shall provide B2 Autcavatdpy of all sampling
reports, photographs and/or video within a reasonable time after thespigetion, not to exceed
fourteen (14) days after Baykeeper’s receipt of any sampling reparisfiit samples, and seven (7
days after the site inspection, for photographs and/or video.

20. Reports: During the Term of this Decree, B2 Auto shall provide Baykeeper vatpwg of all
documents required to be submitted to the Regional Water Board or th&\@tizer Board concerning
the Facility’s compliance with the Industrial Stormwater Permit oerwihcomes into effect, with the
New General Permit. Such documents and reports shall be transmitted éeBarykia electronic
mail at the time the documents are submitted to the Regional Water@datate Water Board.

lll.  MITIGATION, FEES AND COSTS

21. Environmental Mitigation Funding : As mitigation for the alleged violations set forth in
Baykeeper’s Notice and Complaint, within thirty (30) days of the Cpiproval Date, B2 Auto shall
pay the sum of eight thousand dollars ($8,000) to the Rose Founftatibhe Environment, an
environmental non-profit organization, for projects that will ittlee San Francisco Bay watershed.
The Rose Foundation for the Environment reports the grant funding middineviendered funds to
the Court, U.S. Department of Justice, and the Parties, settthgHerrecipient and purpose of the
funds. Payment shall be made to the Rose Foundation for tirefinent, 1970 Broadway, Suite
600, Oakland, CA 94612, Attn: Tim Little, with concurrent notice to Baykeeper

22. Reimbursement of Fees and CostsB2 Auto shall reimburse Baykeeper in the amount of

twenty thousand dollars ($20,000) to help cover Baykeeper’'s reasonablégemia@st expert, and

CONSENT DECREE, CASE NO. 5:15-CV-00208 11
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attorneys’ fees and costs, and all other reasonable costs incurrezsab af investigating the
activities at the Facility related to this Decree, bringing these m&it&2 Auto’s attention, and
negotiating a resolution of this action. B2 Auto shall tender saih@at, payable to Baykeeper, in
two installments: one installment of $12,000 by June 1, 2015, and a sedafichérg of $8,000 by
August 1, 2015.

23. Compliance Monitoring Funds: B2 Auto shall provide to Baykeeper a total of six thousar
dollars ($6,000) for costs and fees associated with monitoring B2 Asdwipliance with this Decree
through the termination date of this agreement. The total compliaseitonng fund payment, made
payable to Baykeeper, shall be made by August 1, 2015.

24. Interest on Late Payments: B2 Auto shall pay interest on any payments, fee or costs owg
Baykeeper under this Decree that Baykeeper has not received by the date due. Thshaterest
accrue starting the first day after the payment is due and stadhtgguted at 1.5% per month (18%
per year).

25. Dispute Resolution If a dispute under this Decree arises, or a Party believes that a viaht
this Decree has occurred, the Party asserting the dispute or violationaghglin writing the other
Party promptly. Any violation under this Decree capable of being cured shallibedieared if,
within five (5) business days of first receiving notice of thegat violation, or within such other
period approved in writing by the Party making such allegation, which apsteadanot be
unreasonably withheld, the party allegedly in violation has ceteglsuch cure or, if the breach or
default can be cured but is not capable of being cured within such fikagiBess day period, has
commenced and is diligently pursuing to completion such cure. dfigeithe Parties shall meet ang
confer within ten (10) business days of issuance of the noticemftdior violation, to determine
whether a violation of this Decree has occurred and/or to develop a mutually agoagolan,
including implementation dates, to resolve the dispute. If the Ptailiés meet and confer or the
meet and confer does not resolve the issue, after at least sevasiiésb days have passed after th
meet and confer occurred or should have occurred, either Party seatitlesl to all rights and
remedies under the law, including bringing a motion before the UStiaés District Court for the

Northern District of California for the limited purpose of enforcihg terms of this Decree. The
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Parties shall be entitled to seek fees and costs incurred in any sualpacsivant to the provisions s¢

forth in Section 505(d) of the Clean Water Act, 33 U.S.C. 81365(d)ajpplitable case law
interpreting such provisions.
V. JURISDICTION OVER PARTIES AND SUBJECT MATTER OF CONSENT DECREE

26. Jurisdiction. For the purposes of this Decree, the Parties stipulate that the Uraited St
District Court of California, Northern District of Califomihas jurisdiction over the Parties and
subject matter of this Decree. The Parties stipulate that venue is agigrapthe Northern District of
California and that Baykeeper has standing to bring the Complaint.u2réserves all other rights
and defenses in any such proceeding.

27. Jurisdiction to Enforce Consent Decree.The Court referenced above shall retain jurisdict
over the Parties and subject matter of this Decree for the purpadgidicating all disputes among
the Parties that may arise under the provisions of this Decree. olinesBall have the power to
enforce this Decree with all available legal and equitable remedies.

28. Submission of Consent Decree to DOJWithin three (3) business days of receiving all of
the Parties’ signatures to this Decree, Baykeeper shall submit thseDedhe U.S. Department of
Justice (“DOJ”) and EPA for agency review consistent with 40 C.F.R. 813&&agency review
period expires forty-five (45) calendar days after receipt by the BXddenced by correspondence
from DOJ establishing the review period. Inthe event DOJ consmeggatively on the provisions of
this Decree, the Parties agree to meet and confer to attempt to resolve the issuleyg Eased

29. Dismissal of Complaint. If there is no objection by DOJ to this Decree, the Parties gapll:
request the approval and entry of this Decree in the exact forrmprdde DOJ; and (b) concurrently
stipulate to and request dismissal of this action with prejudceh dismissal shall not affect the
rights and obligations of the Parties under this Decree, noritsatiéict the power of the Court to
enforce this Decree.

V. WAIVER AND RELEASES

30. Baykeeper Waiver and Release of Noticed PartiesBaykeeper, on its own behalf and on

behalf of its officers, directors, employees, parents, digvgs, affiliates and each of their successdg

and assigns, releases B2 Auto, its officers, directors, emplayeesbers, shareholders, owners,
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parents, subsidiaries, affiliates, successors or assigns, ageemtgeys and other representatives fror
and waives all claims raised in the 60-Day Notice and/or the Compfaituding all claims for fees
(including fees of attorneys, experts, and others), costs, expensey other sum incurred or
claimed or which could have been claimed for matters includee i6GfDay Notice and/or the
Complaint (“Baykeeper Released Claims”). During the term of thed@eBaykeeper agrees that
neither Baykeeper, its officers, executive staff, or members gbikerning board, nor any
organization under the control of Baykeeper, will file or support anyuliagainst B2 Auto seeking
relief for alleged violations of the Clean Water Act, theusirial Stormwater Permit, or the New
General Permit. Enforcement of this Decree is Baykeeper’'s exclusieelydar any violation of the
terms contained herein.

31. B2 Auto’s Waiver and Release of BaykeeperB2 Auto, on its own behalf and on behalf of
its officers, directors, employees, members, shareholders, Qywaeests, subsidiaries, affiliates, or
their successors or assigns release Baykeeper and its officecsomd, employees, members, parent
subsidiaries, and affiliates, and each of their successors agdsaseim, and waive all claims which
arise from or pertain to, the 60-Day Notice and/or the Complainydimg all claims for fees
(including fees of attorneys, experts, and others), costs, exp@Emaeyg other sum incurred or claime
or which could have been claimed for matters included in the 60-Day NwkitZzer the Complaint
("B2 Released Claims”).

32. Scope of Mutual Releaseslt is understood and agreed by the Parties that the claims rele
in Paragraphs 30-31 include all claims of every nature and kihdr@gpect to the Baykeeper
Released Claims and the B2 Released Claims, whether known or unkospected, or unsuspecte
All rights with respect to the Baykeeper Released Claims and the B2 Relases under section

1542 of the California Civil Code are hereby expressly waived. Section 1548gs@s follows:

A general release does not extend to claims which the creditor does
not know or suspect to exist in his or her favor at the time of executing
the Release, which if known by him or her must have materially
affected his or her settlement with the debtor.

The Parties acknowledge that they may hereafter discover factsmtifiene, or in addition to, those

which they now know or believe to be true with respect to the Bayk&sgpeased Claims and the B2

CONSENT DECREE, CASE NO. 5:15-CV-00208 14
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Released Claims, and the Parties agree that this Agreemeundjnigclwithout limitation, the releases
contained herein, shall be and remain effective in all respetistihstanding such different or
additional facts or the discovery thereof.

VI. MISCELLANEOUS PROVISIONS

33. Effective Date The Agreement shall be effective upon mutual execution by aiePart
(“Effective Date”), but shall not be enforceable until the Court ApprDaaé.

34. Term of Consent Decree This Decree shall continue in effect between the Effective Date
September 30, 2017, or, if a Party has invoked dispute resolution pursuarggmpla 25 before
September 30, 2017, the date when the dispute is resolved (the “Term”), atimkithe Decree, and
all obligations under it, shall automatically terminate.

35. Early Termination : If B2 Auto should cease industrial operations at the site and fildieeNg
of Termination (“NOT") under the Industrial Stormwater Permit or the New GEReranit prior to
the termination date of this Decree, B2 Auto shall send Baykeeper afdbhgypwoposed NOT
concurrent with its submittal to the Regional Water Board. Wittin(10) days of the Regional
Water Board’s approval of the NOT, B2 Auto shall notify Baykeeper itingrof the approval and
remit all outstanding payments, including stipulated pays)eatBaykeeper. In the event a new
successor or assign continues industrial operations at the site amgtssssponsibility for
implementation of this Decree pursuant to Paragraph 47, B2 Auto stibliBaykeeper within ten
(10) days of the transition.

36. Execution in Counterparts: The Decree may be executed in one or more counterparts w
taken together, shall be deemed to constitute one and the same document.

37. Signatures The Parties’ signatures to this Decree transmitted by facsimaiectronic mail
transmission shall be deemed binding.

38. Construction: The language in all parts of this Decree, unless otherwise staaéidiesh
construed according to its plain and ordinary meaning. The captioingaragraph headings used in

this Decree are for reference only and shall not affect the constructioia Diecree.
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39. Authority to Sign: The undersigned are authorized to execute this Decree on behalf of tf
respective Party and have read, understood and agreed to all of the tecmsditiains of this
Decree.

40. Integrated Consent Decree All agreements, covenants, representations and warranties,
express or implied, oral or written, of the Parties concerning the suhgeictr of this Decree are
contained herein. This Decree supersedes any and all prior and cortiesous agreements,
negotiations, correspondence, understandings, and communication®afties, whether oral or
written, respecting the matters covered by this Decree.

41. Severability: In the event that any of the provisions of this Decree are held by a coart to
unenforceable, the validity of the enforceable provisions shall not be dghadfeeted.

42. Choice of Law. This Decree shall be governed by the laws of the United Statebere
applicable, the laws of the State of California, without regard to choiteagsrinciples.

43. Full Settlement This Decree constitutes a full and final settlement ofrtiziger.

44. No Admission The Parties enter into this Decree for the purpose of avoiding prolonged
and costly litigation. Nothing in this Decree shall be construed af82idito expressly does not
intend to imply, any admission as to any fact, finding, agsich, issue of law, or violation of law, ng
shall compliance with this Agreement constitute or be constas@sh admission by B2 Auto of any
fact, finding, conclusion, issue of law, or violation of law. Howetis paragraph shall not diminish
or otherwise affect the obligation, responsibilities, and dutiéiseolParties under this Agreement.

45. Negotiated Agreement The Parties have negotiated this Decree, and agree that it shall 1
construed against the party preparing it, but shall be construed e$#tties jointly prepared this
Decree, and any uncertainty and ambiguity shall not be interpretedtagairane party.

46. Modification of the Agreement This Decree, and any provisions herein, may not be
changed, waived, or discharged unless by a written instrumenti digresach of the Parties.

47. Assignment Subject only to the express restrictions contained in this Decreétla rights,
duties and obligations contained in this Decree shall inure to thethefrerfid be binding upon the

Parties, and their successors and assigns.
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48. Mailing of Documents to Baykeeper/Notices/CorrespondenceAny notices or documents

—F

required or provided for by this Decree or related thereto that are to be prtwvigagkeeper pursuan
to this Decree shall be, to the extent feasible, sent via electroihizanamission to the e-maiil
address listed below or, if electronic mail transmission iseadilble, via certified U.S. Mail with

return receipt, or by hand delivery to the following address:

San Francisco Baykeeper
Attention: Nicole Sasaki

1736 Franklin St., Suite 800
Oakland, CA 94612

E-mail: nicole@baykeeper.org

Unless requested otherwise by B2 Auto, any notices or documents requpregided for by
this Decree or related thereto that are to be provided to B2 Auto pursuant to thisdbadly¢e the
extent feasible, be provided by electronic mail transmission to the exaolésses listed below, or, if
electronic mail transmission is not feasible, by certified U.S. Wi#lil return receipt, or by hand

delivery to the addresses below:

B2 Auto Dismantler

Attention: Tan Duy

245 Leo Ave.

San Jose, CA 95112

Email: b2auto408@gmail.com

With copies sent to:

Donald E. Sobelman, Esq.

Barg Coffin Lewis & Trapp, LLP
350 California Street, 22nd Floor
San Francisco, CA 94104

Email: des@bcltlaw.com

Jeanne Eber

Bloom Investment Company, LP
7 Mann Drive

Kentfield, CA 94904

Email: jeber@biclp.com

Notifications or communications shall be deemed submitted on thendatdey are emailed, or
postmarked and sent by first-class mail, or deposited with@migirt mail/delivery service. Any
changes of address or addressees shall be communicated in the manner deswebied giving
notices.

49. No Third-Party Beneficiaries: This Decree is made for the sole benefit of the Partiesy@nd

CONSENT DECREE, CASE NO. 5:15-CV-00208 17
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other person or entity shall have any rights or remedies undbgrreason of this Decree, unless
otherwise expressly provided for therein.

50. Force Majeure: No Party shall be considered to be in default in the performanceg of &a
obligations under this Decree when performance becomes impossiblediteetustances beyond thg
Party’s control, including without limitation any act of God, acivaf or terrorism, fire, earthquake,
and flood. “Circumstances beyond the Party’s control” shalinobide normal inclement weather,
economic hardship, or inability to pay. Any Party seeking to rely tipisrParagraph shall have the
burden of establishing that it could not reasonably have been expecteditcaadoivhich by exercise)
of due diligence has been unable to overcome, the impossibility of perfice.

51. Impossibility of Performance: Where implementation of the actions set forth in this Decre
becomes impossible within the deadlines set forth in those paragiappge the timely good faith
efforts of the Parties, the party who is unable to comply slodifiy the other in writing within seven
(7) business days of the date that the failure becomes apparentabytdase before the deadline fo
the obligation, and shall describe the reason for the nanpshce. The Parties agree to meet and
confer in good faith concerning the non-performance pursuant to Paragratio2®, If the Parties
concur that the non-performance was or is impossible, despite the gjowal faith efforts of one of
the Parties, new performance deadlines shall be established. In the avdm Barties cannot timely
agree upon the terms of such a stipulation, either Party stvalthe right to seek enforcement of thi
agreement as provided in Paragraph 25, above.

52. If for any reason the Court should decline to approve this Decree iarthgfesented, the
Parties shall use their best efforts to work together to mdwffpecree within thirty (30) days so thg
it is acceptable to the Court. If the Parties are unable to modifpttree in a mutually acceptable
manner, this Decree shall become null and void.

The settling Parties hereto enter into this Consent Decree, Order ahduegigment and
respectfully submit it to the Court for its approval and ensrg &inal judgment.

[SIGNATURES ON NEXT PAGE]
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SAN FRANCISCO BAYKEEPER
] s
Date: /10/2013

buts A

Erica A. Maharg
Staff Attorney, San Francisco Baykeeper

B2 Auto Dismantler/Muoi Phan

Date:

By:
Muoi Phan

APPROVED AND SO ORDERED, this ___ day of
UNITED STATES DISTRICT JUDGE
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SAN FRANCISCO BAYKEEPER

Date:

Erica A. Maharg
Staff Attorney, San Francisco Baykeeper

B2 Auto Dismantler/Muoi Phan

Date: /// (// ;o
D etz —
By: . o )

Muoi Phan

APPROVED AND SO ORDERED, this 13 day of March 2015

UNITED STATES MAGISTRATE JUDGE

Pl S. A2
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EXHIBIT 1



EXHIBIT 1

Target Levels for Stormwater Sampling

Constituent Target Source
Levels
oH 6.5- 855y | SN Francisco Bay Basin Water Quality Control Plan, Water
Quality Objective
Total : . o
Suspended 100 mg/L Multi-Sector Genergl Perr]mlt iOOS Sector-Specific
Solids enchmar
Oil and Grease | 15 mg/L Multi-Sector General Permit 2000 Benchmark
Total Multi-Sector General Permit 2008 Sector-Specific
) 0.75 mg/L
Aluminum Benchmark
San Francisco Bay Basin Water Quality Control Plan, Water
Total Copper | 0.013mg/L Quality Objective
Total Iron 1.0 mg/L Multi-Sector General Permit 2008 Sector-Specific
Benchmark
Total Zinc 0.12mglL San Francisco Bay Basin Water ngllty Control Plan, Water
Quality Objective
Total Mercury | .0024 mg/L San Francisco Bay Basin Water Quality Control Plan, Water

Quality Objective




