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-2 15
25
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N g 16 Before the court is defendaAOL’s motion to dismiss the complaint filed Ipaintiff
T =
8 2 17 || Nicholas DerbyDkt. No. 18. The court held a hearing on the motion on May 29, ZFatShe
c T
o
-2 18 || reasonset forthbelow, the court GRANTS the moh to dismiss.
19 || 1. BACKGROUND
20 This case arise arises out of three unsolicited text messages that plaieitiédabrough
21 || defendant’s AOL Instant Messenger (“AIM”) servi@nd a confirmation text from AOL to
22 || plaintiff following plaintiff's request to blockuture messages from AIMDkt. No. 1 § 18-20.
23 || Defendant AOL, anobile social networking andternet company, operates an instant messaging
24 || systemcalled AIM.Id. 11 6, 14. According to the complaint, sometime in the last several years
25 || AOL implemented thability to send messages from AIM to cellular telephoneShiart
26 || Message ServicdsSMS”), also known as text messaging. 1111, 14. The system allows AIM
27 || users to input a mobile phone number on their computer and send that number a text message
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through AIM.Id. 11 14, 16. The system utilizes abbreviated phone numbers known as “short
codes” to send the message, so when the recipient receives the text message,réqgy to the
short code with a text messagehed or her ownld. § 14, 15. AOL redees the response text sent
to the short code and forwards it to the AIM user’s client on his or her comiput$r9, 20.

Plaintiff alleges that on or about June 15, 2014 he received three unsolicited texesies
sent through AIM and intended for someone nameddS¥f 18-20. Although the complaint doe
not so allege, presumably the three texts were the result of ther sgmatting an incorrect phone
number, which happened to be plaintiff's. The messages listed the short code “265060” in th
“from” field, which the complaint alleges is a short code operated by ADH. 19.Plaintiff
followed AOL’s instructions for blocking the transmission of sAdll text messages the
futureby sending a text to the “265060” short code with the message: “block <[Name of AOL
user]>." Id. T 21. Immediately thereafter plaintiff received a response from AOhgstat
“Messagesrbm <[Name of AOL user]> have been blocked. To unblock, reply ‘unblock
<Username>’ or reply ‘HELP’ for more optiondd. I 22.Plaintiff alleges that he never signed u
to receive texts through AIM, and did not provide AOL or any of AOL’s users with nbtse
receive text messagdd. 1 25.

Plaintiff alleges that AOL’s practice of permitting AIM users to send text message
mobile phone numbers without obtaining the recipients pupressonsent violates Section
227(b)(1)(A)(iii) of theTelephone Consumer Protection AGECPA”). Id. § 36;see alsal7
U.S.C. 8227(b)(1)(A)(iii). Plaintiff proposes to represent a class of persons who received

unsolicited text messages, defined as follows:

All persons in the United States and its Territories whosellaell
telephones were sent one or more text messages by AOL'’s instant
messenger system where the called party did not provide express
consent to AOL to send such text message.

Dkt. No. 1 1 26. The complaint alleges that AOL'’s practice of sending texagesstirough AIM

to mobile phones without the recipient’s prior express consent violates the prgrasyof the

! The complaint does not specify the AOL user's name “for privacy considerdiikn.No. 1, at
5n.1.
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recipients anthascaused statutory and actual damages which entitle the members of the proq
class to a minimum of $500.00 in damages for each violation under Section 227(b)(3)(B) of t
TCPA.Id. 1 36.

Plaintiff filed the instant complaint dRebruary?2, 2015.SeeDkt. No. 1. On April 3, 2015
defendant moved to dismiss the complaint, arguing that the complaint fails to stateoaable
claim under TCPA. Dkt. No. 18. Plaintiff filed an opposition on May 8, 28&8Dkt. No. 22, and
defendant replied on May 22, 20B&eDkt. No. 23.

. ANALYSIS

Defendant moves to dismiss plaintiff's complaint for failure to state a claim upimh w
relief may be granted under Federal Rule of Civil Procedure 12(BK6&)No. 18, at 3Such a
motion tests the legal sufficiency of a complaiNavarro v. Block250 F.3d 729, 732 (9th Cir.
2001). In considering whether the complaint is sufficient, thetanust accept as true all of the
factual allegations contained in the complaiAshcroft v. Igbagl556 U.S. 662, 678 (2009).
However, the coumeed not accept as true “allegations that contradict matters propedgtdobj
judicial notice or by exhibit” or “allegations that are merely conclusoryamramted deductions
of fact, or unreasonable inference&i’re Gilead Scis. Secs. Litjdh36 F.3d 1049, 1055 (9th Cir.
2008) (citation omitted). While a complaint need not allege detailed factual allegétiomsst
contain sufficient factual matter, accepted as true, to ‘state a claim tamalié$ plausible on its
face.” Igbal, 556 U.S. at 678 (quotirgell Atl. Corp. v. Twomb|\5650 U.S. 544, 570 (2007)). “A
claim has facial plausibility when the plaintiff pleads factual content that all@asotlrt to draw
the reasonable inference that the defendant is liable for the miscondued.alldg plausibility
standard is not akin to a ‘probability requirement,’ but it asks for more than a shebilipotsat
a defendant has acted unlawfullyigbal, 556 U.S. at 678 (internal citation omitted).

The TCPA makes it unlawful “to make anylcal . using any aoinatic telephone dialing

system. . . to any telephone number assigned to a . . . cellular telephone service . ...” 47 U.S
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§ 227(b) (1)(A)(iii).2 The TCPA definesan“automatic telephone dialing systemfATDS”) as
“equipment which has the capacity (A) to store or produce telephone numbers tedieusaig a
random or sequential number generator; and (B) to dial such nuimble&227(a)(1)When
Congress enacted the TCPA, it directed the F@dsmmunications Commissi¢hFCC’) to
promulgateregulations implementing the Astrequirementdd. 8 227(b)(2). Pursuant to this
mandate, the FCC has construed the statutory term “automatic telephonesggeng beyond
systems which use a random or sequential number generator to make telegagtksto
include systems whichave the capacity twlial stored numbergithout human interventiohSee
18 F.C.C.R. 14014, 14091- 93 (2003); 23 F.C.C.R. 559, 566—67 (2008); 27 F.C.C.R. 15391,
15392 n.5 (2012). In particular, the F@ind that predictive dialers fall into the statutory
definition of an ATDS because “[t]he basic function of such equipment [is] ... the tyajoedial
numbers without human interventidhn the Matter of Rules and Regulations Implementing the
Tel. Consumer Prot. Act of 19918 F.C.C.R. 14014, 14091-93 (July 3, 2003). Accordingly,
courts have held that a system need not send messages to completely random numbedranan
automatedystem delivering text messages to an uploaded list of hundreds or thousands of
predetermined numbers can be considered an ABB& McKenna v. WhisperTe®ase No. 14-
0424, 2015 WL 428728 (N.D. Cal. Jan. 30, 2038 alscterk v. Path, Inc46 F. Supp. 3d 813,
819-20 [.D. Ill. 2014).

The three initial texted received by plaintiff involve different issues from théromation
reply plaintiff received following his optut, and the court addresses them separately.

A. Thelnitial Text M essages

AOL'’s centrd argument on this motion is that the AIM system at issue in this case is n
an ATDS because it requires human intervention to send text messages. Dkt. No. 18A@t.5-7
argues that the complaint affirmatively alleges that AIM relies on human intemeéo transmit

text messages to recipients’ cell phondsFor example, the complaint alleges that in this case,

2 A text messagis a “call” under the TCPASee Gomez v. Campbell-Ewald 68 F.3d 871,
874 (9th Cir. 2014).
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“[o]ne of [AOL’s] customers . . . prompted” AIM to transmit a text to plaintiffiebile phone.

Dkt. No. 1 § 18. According to the complaiptaintiff was sent an unsolicited text message when
an AIM user “inputted a mobile phone number” and directed the system to send plaexiff a
message, the contents of which were composed by the AIMIds%Y.17—20. Furthermore, the
complaint describes the AIM system as “designed . . . to rely on . . . mobile phone numbers
inputted by its customersld. § 16.

Plaintiff responds by urging the court to draw a distinction between “conductitjugtrs
dialing” of a mobile phone number, and “the actuald dialing” that numbeid. at 5. Plaintiff
contends that where there is human intervention in the form of some conduct that prompts a
automatic system to dial a number, the system qualifies as an Ad.D&wever, plaintiff cites
no authority for the distinction “between a human user who requests a call or nessagé on
his behalf, and the entity that actually owns, uses, and operates the equipmealsttia¢ ghone
number without human intervention.” Dkt. No. 22, at 1. The cases plaintiff does cite in suppo
his argument that AIM employs an ATDS are either distinguishable or supparssis of his
claims.

Plaintiff relies heavily orsterk v. Path, Ing46 F. Supp. 3d 813 (N.D. Ill. 2014). Dkt. No.
22, at 6-7Sterkinvolved the following system: Path prompted users of the Path service to up
their contacts upon joining the service, and would add these numbers t&eetisd6 F. Supp.
3d at 818-19. Path would then use automated eguipta make calls from that list. The court
found that the equipment used by Path, which necatle from a storeddt without human
intervention, was comparable to the predictive dialers that the FCC has found to agialify
ATDS. The court noted that “the uploadiofycall lists from Path users is essentially the same a
when a call list is entered by a telemarketer in a database. It is the ultimate cattirtgdrlist by
the automated equipment that is the violation of the TCRAat 819. The cotrejected Path’s
argument that a user’s decision to upload their contacts constituted human intergeaida s
disqualify the system as an ATDS.

The court first notes th&terkis an out-of€ircuit case which is in conflict with rulings
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from thisDistrict. See McKenna2015 WL 428728 (finding a similar system to not qualify as an
ATDS because it was the product of human intervention). Furthermore, the couthétteigrk
does not support plaintiff's argument that AOL uses an ADTRBeMAasSterkinvolved the
sending of promotional text messages to numbers in a Path database populated ley$Patious
elected to upload theoontact lists to Pathhis case involves personalized text messages,
composed by individual AIM users, sent to numbers chosen and manually inputted by tHe us
Sterkthe Path system determined which number to call or text (from th@rmeded list of
numbers), when to call, and what the message would be. Here, the AIM user has cengathv
of these variablesand the user is simply using AIM to send a text to someone containing a
personalized message.

Plaintiff also discussdsields v. Mobile Messengers Am., InCase No. 12-5160, 2013
WL 677076 (N.D. Cal. Dec. 23, 2013), in support of its argument that no human intervention
required to senthe AIM messages at issuethis caseDkt. No. 22, at 7. Plaintiff argues that
Fields“made clear [that] it is the actual ‘dialing’ or ‘sending’ of text messages fhe system
itsel—regardless of any ‘prompting’ by the usehat defines an ATDS.Id. The court finds
Fieldsdistinguishable. The court Fieldsconcluded that the system at issue in that case
functioned like a predictive dialer. 2013 WL 677076, at 13Ké predictive dialers, mBx’s
equipment receivesumbersfrom a computer database . . . and then dials those humbers withg
human intervention.”) (internal quotation marks and alterations omitted). Fuhetefendant in
Fields admitted that there was no human interaction or intervention in sending tsagy@sesom
the system at issukel. The court also noted that defendanggtiipment has the capacity to send
millions of texts per month and that the temporal manner in whictext®were sent indicates
that human agency was not involveltil” Like Sterk Fieldsinvolved an automated process of
sending automaticallgenerated promotional texts to lists of mobile phone numbers. This stan
in clear contrast to the system alleged in the complaint, which sends texts oelgia¢ttion of
AIM users, and which contain personalized messages composed by suciheseesipient’s

number does not come from a list, but rather is provided by the AIM user who direct® AOL t
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send the text in the first place. There are no allegations in the complainighbasthat the AIM
system could perform these tasks without human intervention, and the allegations in tlanton
demonstrate that had an AIM user not inputted plaintiff's mobile phone number, compased a
message, and directed AIM to send it to plaintiff, he would not resgved the text messages at
issue.

The courtalsonotes that at least two cases cited by plaintiff contradict plaintiff's positio

in this caseSeeJohnson v. Yahoo!, IncCase No. 14-2028, 2014 WL 7005102 (N.D. Ill. Dec. 11
2014);Glauser v. GroupMe, IncCase No. 11-2584, 2015 WL 475111 (N.D. Cal. Feb. 4, 2015).

For examplethe court inJohnson v. Yahoo!, Inaunambiguousiyeldthat “[w]hen a user sends a
personalized message to a contact, it is clear that that transmissitwestruman intervention.”
2014 WL 7005102at* 5. The system at issue dJohnsomallowed Yahoo users to send text
messages to people in their contact list€licking the contact’s name and composing a messag
and it was these messages that the dourtd clearly involved human interventidihe court
finds thatthe facts oflohnsorclosely parallel those in this case and support dismissal of Derby
claim.

Other courts have also found human intervention in circumstances involvieggarder

involvement and far more automation that alleged in the complaint in this c&adag v.

Orange Cab Cq the court found that a computerized taxi dispatch system did not qualify as gn

ATDS. 995 F. Supp. 2d 1189, 1189 (W.D. Wash. 20Mdfer a passenger requested a taxi with
the system, drivers could “accept” the fare and agree to pick up the passengea.dbiier

accepted the fare, the system would compose and transmit a text message to therpassen

informing him or her that the driver was on the way. Although the system composed ahe sen t

text automatically, the court held that the system was not an ATDS bebawdeser’'s input

(pressing “accept”) was required before the system could draft and send sagenéfhe system

% The Johnsorcourt reserved judgment on other messages that were sent automaticaityooy Y
at other times, for various purposes such as informing the recipient that their opthautetting
system had expired. 2014 WL 7005102, at * 5.
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is able to dial ad transmit the dispatch notification only after the driver has physicallygaress
‘accept’: human interventiors iessential.1d. at 1194. Similarly, itMarks v. Crunch San Diego,
LLC, the court held that an SMS platform did not qualify as an ATDS where telephone numbj
were uploaded to the texting system only through “human curation and interventiom N@as
14-348, 2014 WL 5422976, at *3 (S.D. Cal. Oct. 23, 2014).

In sum, the court finds that the allegations of the complaint show that extensive huma
intervention is required to send text messages through defendant’s AIM getgicerdingly, the
court concludes that the complaint fails to state a claim for relief under the h&fRAs¢he
AIM system does not employ an ATDS, &aBRANTS defendant’s motion to dismiss as to the
three initial text mesages sent by defendant’s AIM service.

B. The Later Opt-Out Confirmation Text

In addition to the initial three text messages plaintiff received from AIM, plesnTiCPA
claim is also based on the confirmation telintiff received from AOL after texting AOL
instructions to block any further messages like the initial tidke.No. 1 § 22Unlike the first
three, the confirmation text was not composed by an AIM user, and was sent aatibyriati
AOL in response to plaintif§ text requesting that future messages be blocked. Despite these
differences, the court concludes that the confirmation text is also not actiamaldr the TCPA.

Defendant argues in its motion to dismiss tlaitts have consistently rejected TCPA
claims reting upon similar ‘confirmationtext messages following a text by the plaintiff to the
defendant requesting the confirmed action.” Dkt. No. 18, Befendant identifies three reasons

that the confirmation text should be found not actionable: (1) plaintiff knowingly ezld¢as

* As plaintiff notes irhis oppositionseveral of the cases discussed herein were decided on
motions for summary judgment hatr than at the pleading stage. Dkt. No. 22, at 11-12. HoweV|
Derby’s affirmative allegations of the need for human intervention by khusker when the
sending a text preclude the need for discovery to address whether Derbydeastakeuse of an
ATDS. See, e.g., Sprewell v. Golden State Waryig66 F.3d 979, 988—-89 (9th Cir. 2001) (“A
plaintiff can plead himself out of court by alleging facts wisblow that he has no claim ....")
(citation omitted)see alsdMcKenna 2015 WL 428728, at *4 n.36 (finding affirmative
allegations of human intervention precluded the need for discovery regarding thespétife
defendant’s system).
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phone number to AOL and thereby consented to be called at that number; (2) the aonfierat
relied on human intervention—plaintiff's own text to AOL requesting that fuexs tbe blocked;
and (3) imposing liability foconsumeffriendly confirmation texts like that at issue here
“stretches the TCPA beyond the realm of reason” and is contrary to the puldicquallsof the
TCPA. Dkt. No. 18, at 8-10. In support of its arguments, defertastseveral cas@s which

courtsdismissed actions where TCPA liability was premised on confirmation texts dike th

alleged hereSee, e.gRoberts v. PayPal, IncCase No. 12-0622, 2013 WL 2384242, at *3 (N.D,.

Cal. May 30, 2013appeal docketedNo. 13-16304 (9th Cir. 2013friedman v. Massage Envy
Franchising LCC, Case No. 122962, 2013 WL 3026641, at *5 (S.D. Cal. June 13, 2013)

Ryabyshchuck v. Citibank (S.D.) N.8ase No. 111236, 2012 WL 5379143, at *3 (S.D. Cal. Oct]

30, 2012)Holt v. Redbox Automated Retail, LLCase No. 11-3046 (S.D. Cal. June 20, 2013).

Plaintiff argues in opposition thathere an individual was originally sent an unsolicited
text messagwithout providing prior consent, replied to the message with a request to stop or
block future messages, and subsequertigiveda confirmation from the original sender, the
confirmation texts violates the TCPBkt. No. 22, at 14-17. This argument derives from the
FCC'’s holding inin re SoundBite Communications, Inc. Petition for Expedited Declaratory
Ruling, Rules & Regulations Implementing the Tel. Consumer Prot. Act of 1991, FCC Declar
Ruling, CG Docket No. 02-2787 F.C.C.R. 15391 (Nov. 29, 20125(6undBit® . However,
plaintiff overstates the impact tife FCCSs holding. InSoundie, the FCC wa asked to clarify
whethera person’s initial consent to the receipt of text messages also constitnseaicto the
receipt of a confirmation text following the person’s request to opt-out of regdivither
messages. 27 F.C.C.R. at 153BR2e FCC found that the initial consent encompassed consent t
the confirmation text as well, bakpressly stated that i@undBitéholding was limited to the
specific facts of the case beforeld. at 15392-94. In short, the FCC confirmed that in the
particular cae where a plaintiff has provided initial consent, a defendant may rely on tizt init
consent as a defense to liability under the TCPA for a confirmation text seplaiatéf in

response to their opt-out request. However, because the FCC'’s rulitighited to that particular
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set of circumstances, it does not necessarily follow from the FCC ruling ¢bafiemation text
like that alleged in the complaint is actionable where a person is sent unsoliditeg¢ssages,
texts the sender a request todk such messages in the future, and receives a text confirming t
block request. This is reflected in the cases cited by defendant dismissing lshsed on
confirmation texts like that here.

Plaintiff argues that three of the cases cited by defemdaistmotion to dismiss are
distinguishable, as they involved circumstances where a confirmation tex¢ntds a person
who had originally consented to text messages and later elected to ophatis;—circumstances
similar to those addressed by HeC inSoundBiteSeelbey v. Taco Bell CorpCaseNo. 12-
0583, 2012 WL 2401972 (S.D. Cal. June 18, 20R2pbyshchuck012 WL 5379143Emanuel
v. Los Angeles Lakers, In€ase No. 12-9936, 2013 WL 1719035 (C.D. Cal. Apr. 18, 2013).
However, inlbey andRyabyshchuckhe courtdid not rely on the plaintiff's initial consent in
holding that the TCPA imposes no liability for a single confirmation &sélbey, 2012 WL
2401972, at *3 (“The Court concludes that the TCPA does not impose liabilitygiiogla,
confirmatory text message.’Ryabyshchugk012 WL 5379143, at *3 (“Such simple,
confirmatory response to plaintifhitiated contact can hardly be termed an invasion of plaintiff's
privacy under the TCPA. A finding to the contrary wosilcetch a inflexible interpretation
beyond the realm of reasop(internal quotabn marks and citation omitted). And while taurt
in Emanuel v. Los Angeles Lakelisl conclude that by voluntarily providing his mobile number {
the defendant, plaintiff consented to tieeipt of a confirmation texthe courrepeatedly
emphasized that the TCPA must be viewed with common sense and in light of the TCPA’s
animating purpose: prohibiting “intrusive, nuisance telemarketatlg.” 2013 WL 1719035, at *3
(internalquotation marks and citation omitted).

Plaintiff argues that the other cas#ted by defendant were wrongly decided, and urges
the court not to follow their holdings. Dkt. No. 22, at 16—17. For example, plaintiff argues that
Friedman v. Massage Envy Franchisisdgactually distinguishable because the confirmation tex

therewas sent in respoago plaintiff's twoconflicting opt-out messages and sought clarification
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of plaintiff's intent. 2013 WL 3026641, at *4. Plaintiff alsonterds that Freidmanalso failed to
fully implement the provisions of the TCPA, instead making a policy decision to caraan
exception which the FCC itself has declined to make.” Dkt. No. 22, at 17. The court is not
convinced by either argument. The courEmedmandeclinedto impose TCPA liability where
plaintiff received a text seeking clarification following his attempt teayt finding that “[ohe
messageseeking clarification is not jaroliferation of intrusive, nuisance caliisat the TCPA
sought to prevent.” 2013 WL 3026641, at *4. While the factual circumstances thatsgaiethe
confirmation texherediffer from those irFriedman the court’s holdingn that casevas based on
the notionthat a single message sent in response to plaintiff's text (or texis) the kind of
intrusive, nuisace call that the TCPA prohibit¥he court can see no reason to find that the
confirmation text in this case is any differewhether theesponsive text seeks clarification of
plaintiff's intentions or simply confirms plaintiff's decision to equit, it does not constitute the
sort ofautomatecnd intrusivetelemarketing communicatig theTCPA was enacted to combat

Finally, the facthat the FC has not explicitly held thaonfirmation texs arenot

actionablen circumstances beyond thoseSoundBitéhas not prevented numerous courts from 9

holding, and the FCC'’s authority to interpret the TCPA does not relieve federts froarthe
duty to interpret and apply the law. TRenth Circuit recently emphasized that courts nosk to
the surrounding circumstances in determining whether particular callsftulnodthe TCPA,”
and in so doing, courts must “approach the problem avitteasure of common sens€liesbro v.
Best Buy Stores, L.P705 F.3d 913, 918 (9th Cir. 2012ge also Ryabyshchy@012 WL
5379143, at *3. The application of common sense requires looking to the purposeE@R e
which theNinth Circuit hasdefined agrotecting consumers from the “nuisane& “invasion of
privacy” that result fronfunsolicited, automatedelemarkeng calls. Satterfield v. Simon &
Schuster, In¢.569 F.3d 946, 954 (9th Cir. 2009) (internal quotati@arks and citation omitted).
Construing the TCPA to prohibit consunfaendly confirmation texts like that at issue &er
wouldfly in the face oboth common sensend thegoals of TCPA

Ultimately, the court finds that the confirmation text at issue here is not actionable.
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Plaintiff’'s own text pecipitated the confirmation text, and by texting AOL requesting to opt-out
future messages, plaintiff knowingly released his phone number to AOL and thensieynted to
be texted back at that numb&he court agrees with the holdinglbeythat “theTCPA does not

impose liability for a single, confirmatory text message.” 2012 WL 2401972, ae&3alsdHolt,

of

Case No. 11-3046, at 6 (same). Common sense dictates that the TCPA, which seeks to combat

intrusive, nuisance telemarketioglls, should not be construed to punish the consumneely
practice of confirming requests to block future unwanted t&kis.court therefore GRANTS
defendant’s motion to dismiss as to the confirmation text.
[11. ORDER
For the reasons set forth above, the court GRANTS defendant’s motion to dismiss the
complaint. Although mendment may be futiléhe court grants plaintiff 20 days leave to amend
the complaint. Plaintiff must file a first amendezhyplaint no later than June 18, 2015.
IT1SSO ORDERED.
Dated:June 1, 2015

Ronald M. Whyte
United States District Judge
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