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Plaintiffs BladeRoom Group Limited and Bripco (UK) Limited’s (collectively

'_\
~

“BladeRoom”) prevailed at trial on a claim for trade secret misappropriation. The jury awarded

compensatory damages of $30 million and the Court later awarded exemplary damages in the

[
»

amount of $30 million under California Code of Civil Procedure 83426.4 and prejudgment

interest. Dkt. No. 956.
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Pending before the CourtiadeRoom’s motion for attorneys’ fees and costs.

19 || BladeRoom seeks $17,002,267.76 in fees for work performed by Farella(BFatuila”),

20 || $3,379,350.00 for work performed by in-house counsel, $71,744.95 for work performed by UK-
21 || based outside counsel, and $3,605,616.37 in costs.

22 On December 11, 2019, the Special Master filed a Report and Recommendation regardin
23 || BladeRoom’s motion (“R&R”). Dkt. No. 1028. Te Special Master found BladeRoom’s attorney

24 || billing records were “improper and in various ways problematic under the relevant caselaw and

25 || facts of this case.” Id. 31. Therefore, the Special Master recommended a 40% reduction of

26 || BladeRoom’s fees to “mirror[] the percentage of billing records that the Special Master has
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identified as problematic.” R&R at 19. The Special Master stated that the “reduced amount more
appropriaely represent[ed] BladeRoom’s reasonable attorneys’ fees in this litigation.” Id. The
40%reduction of BladeRoom’s lodestar left BladeRoom with a final lodestar and attorneys’ fee
recovery of $12,272,017. The Special Master recommended taxing costs in the amount of
$2,495,161.87 Lastly, the Special Master recommended that his fees be split evenly betweer
BladeRoom and Defendants Emerson Electric Co., Emerson Network Power Solutions Inc.,
Liebert Corporation (collectively “Emerson’).

The parties filed their respective objections to tB&RRDkt. Nos. 1031, 1032) and
responses to objections (Dkt. Nos. 1035, 103&)e matter was heard via telephonic conference
on March 26, 2020. Based upon all pleadings filed to date, the extensive evidentiary record,
the comments of counsel, the Court adopts the R&R with the exceptions noted herein.

A. STANDARDS

The parties agree that the lodest@thod of determining attorney’s fees applies. The
lodestar is calculated by multiplying the number of attorney hours the prevailing party reason
expended on the litigation by a reasonable hourly rate. Morales v. City of San Bafadd
359, 363 (9th Cir. 1996) The reasonableness of an hourly rate should be determined based on
the rates prevailing in the community for ‘lawyers of reasonably comparable skill, experience and
reputation.”” Lewis v. Silvertree Mohave Homeonwerss 'n, Inc., No. 16-3581 WHA, 2017 WL
5495816, at *3 (N.D. Cal. Nov. 16, 2017) (quoting Blum v. Stenson, 465 U.S. 8861884))(
There is a strong presumption that the lodestar figure represents a reasondhpdee. San
Francisco Unified Sch. Dist., 385 F. Supp. 2d 981, 986 (N.D. Cal. 2005) (citidgr v.
Multhomah Cty., 815 F.2d 1258, 1262 (9th Cir. 1987))hat presumption is particularly forceful
where, as here, the fees were billed to and actually paid by [BladeRoom] during theoEthese
litigation.” Stonebrae, L.P. v. Toll Bros., Inc., No. 08-221 EMC, 2011 WL 1334444, at b (N.
Cal. April 7, 2011); see also Sazerac Co., Inc. v. Fetzer VineyaasNo. 15-4618 WHO, 2017
WL 6059271, at *11 (N.D. Cal. Dec. 7, 2017) (“[t]he fact that the fees have been paid by
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[defendant] . . ‘adds weight to the presumption of reasonablén¢gsoting Stonebrae, 2011
WL 1334444, at *6)).
B. DISCUSSION

The Court has conducted a de novo review of the R&R. The Court concurs with the
Special Master’s finding that the hourly rates fdfarella’s attorneys were“wholly reasonable” and
consistent with market rates in the San Francisco Bay AR&®R at 6, n.2.Each of the parties’
discrete objections to ttpecial Master’s assessment of allowable fees are discussed separately
below. Whether the Special Mer’s recommended across-the-board 40% reduction to all fees
should be adopted is discussed in Section 5 of this Order.

1 Emerson’s Objection re Expert Witness Fees

BladeRoom seeks more than $2 million in expert witness fees pursuanCalitbmia
Uniform Trade Secrets Act (“CUTSA”), specifically California Civil Code section 3426.4. Section

3426.4 states, in relevant part:

If . .. willful and malicious misappropriation exists, the court may
award reasonable attorrisyfees and costs to the prevailing party.
Recoverable costs hereunder shall include a reasonable sum to cover
the services of expert witnesses, who are not regular employees of
any party, actually incurred and reasonably necessary in either, or
both, preparation for trial or arbitration, or during trial or arbitration,

of the case by the prevailing party.

Cal. Civ. Code 8§ 3426.4. Prior to 2008486.4 permitted an award of only attorney’s fees to the
prevailing party. CRST Van Expedited, Inc. v. Werner Enterprises,4n@.F.3d 1099, 1111 n.13
(9th Cir. 2007). In 2006, the statute was amended to permit the award of costs as well as
attorney’s fees. 1d. The Special Master determined that under the rule of Erie R. Co. v. Tompl
304 U.S. 64 (1938), 83426.4 applied because it is a substantive rather than procedural statu
R&R at 22. Accordingly, the Special Master concluded that BladeRoom was entitled to expe
witness fees under §3426.4.

Emerson objects to any award of expert witness fees. Emerson contends that the Sp

Master mistakenly applied 83426.4 to award these fees instead of applying Federal Rule of (
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Procedure 54(d), in conjunction with 28 U.S.C. 88 1821 and 1920, which do not authorize
recovery of expert witness feksThe Court disagrees.

In Hanna v. Plumer, 380 U.S. 460 (1965), the Supreme Court set forth the test for
resolving conflicts between state law and the Federal Rules. The first step isrordetenether
the Federal Ruléis ‘sufficiently broad to cause a ‘direct collisiori with the state law, or
implicitly, to ‘control the issue’ before the court, thereby leaving no room for the operation of that
law.” Burlington Northern R. Co. v. Woods, 480 U.S. 1, 4-5 (1987) (quoting Walker woArm
Steel Corp., 446 U.S. 740, 749-750, and n. 9 (1980)). ifi§be Rule must then be applied if it
represents a valid exercise of Congreatemaking authority, which originates in the Constitutio
and has been bestowed on this Court by the Rules Enabling Act, 28 U.S.C. §2G¥Z&ting
Hanna, 380 U.S. at 471-74Fhe second step of the analysis is to look at the “twin aims of the
Erie rule: discouragement of forum-shopping and avoidance of equitable administration of t
laws.” Hannag 380 U.S. at 468. The Supreme Court has further instructed, “[w]e do not wade
into Erie’'s murky waters unless the federal rule is inapplicable or invalid.” Shady Grove
Orthopedic Associates, P.A. v. Allstate Ins. Co., 559 U.S. 393, 407 (2010).

Here, Federal Rule of Civil Procedure 544djhorizes the award of “costs” to the
prevailing party. Title 28 United States Code sections 1920 and 1821 specify the categories
costs thatire recoverable. Section 1920 “now embodies Congress’ considered choice as to the
kinds of expenses that a federal court may tax as costs against the losing party.” Crawford Fitting
Co. v. J.T. Gibbons, Inc., 482 U.S. 437, 440 (1987). Expert witnessréenetdisted in section
1920, and section 1821(b) limits recoverable witness fees to $40 per day for ageatdanc

depositions and trial. Accordingly, federal courts limit recovery of expert witnessdeb40 per

1 See also Civil Local Rule 53¢“Witness Expenseer diem, subsistence and mileage
payments for witnesses are allowable to the extent reasonably necessary and provided for b
U.S.C. 8 1821. No other witness expenses, including fees for expert witnesses, atgedliowa
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day. See Rimini Street, Inc. v. Oracle USA Jd89 S. Ct. 873, 877 (2019%Vhen “a prevailing
party seeks reimbursement for fees paid to its own expert witnesses, a federal lbound by
the limit of 81821(b), absent conttar explicit statutory authority to the contrary.”) (quoting
Crawford, 482 U.S. at 439).

In Aceves v. Allstate Ins. Co., 68 F.3d 1160, 1168 (9th Cir. 1995), the destudi sitting
in diversity, awarded the prevailing party costs, including expert witness fees, undemi@adifor
offer of judgment rule stated in Code of Civil Procedure section 998@xed with what was
perceived as a “choice of law . . . between state and federal expert witness cost provigiens,
Aceves court concluded that the district court erred in applying California law. Thes/Amug

reasoned:

California law controls the substance of this lawsuit, but federal law
controls the procedure by which the district court oversaw the
litigation. See Hanna v. Plumer, 380 U.S. 460, 473, 85 S.Ct. 1136,
14 L.Ed.2d 8 (1965). Because reimbursement of expert witness fees
is an issue of trial procedure, federal law should have controlled this
costs issue, unless one of two factors indicated otherwise. State
procedure would only have applied if the pedigree of the federal rule
could not be traced back to a federal statute or a Federal Rule of Civil
Procedure, duly enacted pursuant to the Rules Enabling Act, see id. at
470-71, 85 S.Ct. 1136, or if the federal rule created an incentive to
shop for the federal forum, see id. at 463, 85 S.Ct. 1136. See also
Olympic Sports Prods., Inc. v. Universal Athletic Sales Co., 760 F.2d
910, 91415 (9th Cir. 1985).

Id. at 116768.

Although the Aceves decision provides some guidance, it is not controlling here becay
BladeRoom is seeking expert witness fees under a different California statute. Mdieover,
premise of the Acevasurt’s decision was that the federal and state offer of judgment rules were
procedural, not substantivén contrast, the entitlement to expert witness fees under §3426.4 i
arguably a substantive provisiomn CRST Van Expedited, Inc. v. Werner Enterprises, Inc., 479
F.3d 1099 (9th Cir. 2006), the Ninth Circuit held that the district court properly applied the
attorney’s fees provision of 83426.4 under the rule of Etee.at 1111.The CRST court first

observed th&t[w]e have held that when state statutes authorize fee awards to litigants in a
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particular class of cases, the statutes are substantive for Erie purposes if thedgésino
collision’ with the Federal Rulgs.ld. The CRST court noted that 83426.4 was such a statute i
that it applied only in cases where a trade secret misappropriation claim wasdife@he CRST
alsoreasoned that the attorney’s fees provision of §3426.4 did not supplant or collide directly with
any Federal Rule and embodied a substantive state policy against the frivolous filing of trade
secret claims.d.

The cost-shifting provision of 83426.4 was not at issue in CREVertheless, this Court
finds that the CRS®ourt’s reasoning regarding the attorney’s fees provision applies with equal
force to the cost-shifting provision. The cost-shifting provision of 83426.4 applies only in trad
secret misappropriation cases and does not collide directly with the federal cap on daiky witn
fees. Section 3426.4 provides for the recovery of expert witness fees only istadmeding of
willful and malicious misappropriation, whereas the federal cap on daily witness feewfs one
many taxable costs available to a prevailing pafiye two rules can be reconciled because they
answer different questions. Shady Grove, 559 U.S. at 410. Consistent withiCRBT
Bearings Inc. v. Caliber Aero, LLC, No. 12-1442 FMO, 2016 WL 6562068, at *I1. (Cal.

Aug. 1, 2016), the court construed CRTS Van Expedited as holding that federabitbngsn
diversity may properly awargttorney’s fees and costs under 83426.4. TRBC court
accordingly awarded expert witness fees under 83426.Eldorado Stone LLC v. Renaissance
Stone, No. 04-2562 JM, 2007 WL 3308099, at *6 (S.D. Cal. Oct. 24, 2007), whicdewrdsd

before CRST, the court similarly awarded expert witness fees to the preyaitigginder

2 The case ofn re Larry’s Apartment, L.L.C., 249 F.3d 832 (9th Cir. 2001) is distinguishable fro
CRST in that the statute at issuelwrry’s Apartment was procedural, not substantive. Lirry’s
Apartment the trial court awarded attorneys’ fees as a sanction for attorney misconduct. On appeal,

the Ninth Circuit held that under Erie, federal law, not Arizona law, governed. The NiothtCif

explained that when fees are based upon the misconduct of an attorney or a partyigattbe, lit
rather than upon a matter of substantive law, the matter is proceduiral.838. “Imposition of
sanctions in that instanceepends not on which party wins the lawsuit, but on how the par
conduct themselves during the litigativhld. at 838 (quoting Chambers v. NASCO, Inc., 501 U.
32, 53 (1991)). Here, imposition of fees and costs under section 3426.4 depends on which
wins the lawsuit, not on how the parties conducted themselves during the litigation.
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§3426.4. This Court joinsRBC Bearings and Eldorado Stone in concluding that § 3426.4 appli
This result is bolstered by step two of the Hanna analysis. The application of §342&td in s
court and not in federal court may very well lead to forum-shopping and the possible inequitg
administration of the laws. Although BladeRoom chose to initiate suit in federal court, there
be future diversity cases in which the defendant will be able to remove the case tockaai¢ral
and seek to eliminate exposure to liability under 83426.4.
BladeRoom’s motion for expert witness fees is granted. The Court adopts the

recommendation of the Special Master and awards BladeRoom $2,017,851.59 in expert witr]

fees

2. Emerson’s Objections re In-House Counsel and Foreign Counsel Fees, Failure
to Apportion, and Failureto Consider the Lack of Success

a. In-House Counsal Fees

BladeRoom seeks $3,3390.00 in attorneys’ fees for work performed by BladeRoom’s
General Counsel, Michael Joy. Mr. Joy has been a practicing barrister in Esiglaad997.
Decl. of M. Joy 1 2 (Dkt. No. 962-7). BladeRoom paid him a salary. Mr. Joy SA&% hours
working on this case. BladeRoom applied a $650 hourly rate tdols. work to arrive at the
requested amount of $3,379,350.00.

The Special Mastagviewed Mr. Joy’s record and found that “for the majority of the time
that [Mr.] Joy was working with BladeRoom attorneys, he was acting in the traditional role of
house counsel; that is, he was acting as a liaison between the client and the legal team.” R&R at
14. The Special Master also found “[n]o persuasive evidence” that Mr. Joy was “a core part of the
BladeRoom legal team or that hisgditiion or skills were critical to the success of the case.” Id.

Instead, MrJoy “brought more of his technical expertise to the table, which is more of a

3 This result is also consistent with Clausen v. M/V New Carissa, 339 F.3d 1048r(®2003)
(affirming award of expert withess fees under Oregon QOil Spill Act); Basa@.US LLC, No.
17-1532 JCS, 2020 WL 363006, at *7 (N.D. Cal. Jan. 22, 2020) (awarding expert witness feq
under California’s Song-Beverly Act).
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traditional inhouse counsel role.” Id. Further, the Special Master found that when Mr. Joy was
acting as an attorney rather than a technical advisor, Mr. Joy’s work was at times duplicative of

the efforts of outside counsdld. at 15. The Special Master concluded that BladeRoom was n
entitled to recoup the entirety of Mr. Joy’s attorneys’ fees and applied a 40% reduction to his fees.
Id. at 19.

Emerson objects to the R&R to the extent it fails to deMictoy’s fees in full First,
Emerson argues that Mr. Joy’s fees are not recoverable because he is not a U.S. attorney. Secon
Emerson contends that there is not reasonable support for any of Mr. Joy’s time. Emerson points
out that Mr. Joy did not maintain contemporaneous time records and characterizes Mr. Joy’s
declaration in support of the fee requaesta self-serving declaration prepared years after much
the work was allegedly performed.” Defs.” Obj. 3. Third, Emerson argues that none of Mr. Joy’s
fees are recoverable based on the Special Master’s findings that Mr. Joy acted primarily in a
traditional in-house role and the legal work he did perform was duplicative of the effottisiole
counsel.

The Court overrules Emerson’s first two objections. BladeRoom is entitled to recover feq
for Mr. Joy’s work even if he is not a U.S. attorney. In Winterrowd v. Am. Gen. Annuity Ins. Co.
556 F.3d 815 (9th Cir. 2009), the plaintiffs sought an award of attorney’s fees pursuant to
California Labor Code section 218.Hl. at 825. The district court determined that plaintiffs
could not recover attornéyfees for the portion of work performed by an out-of-state attorney (
to his alleged violation of the State Bar Act or the Central Distri€iatifornia’s Local Rules. Id.
at 820. The Ninth Circuit determined that the State Bar Act did not control, and looked instea
the Central District’s rules (which allow for out-of-state attorneys to participate pro hac vice) ang
federal case law to detnine whether the plaintiffs may recover for the attorney’s work. Id. at
822. The Ninth Circuit observed that c&se suggested “two ways” in which the plaintiffs could
recover the attorney’s fees: (1) if the attorney would have “certainly been permitted to appear pro

hac vice”; and (2) if the attorney’s conduct “did not rise to the level of ‘appearing’ before the
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district court.” Id. at 823. As to theecond basis for recovering attorney’s fees, the Winterrowd
court reasoned: “This court has permitted fee recovery for the work of paralegals, database
managers, legal support, summer associates, and even attorneys who have yet to pass the |
[citation]. These participants in the legal process do‘appear before the district court, as they
do not argue cases or sign briefs. They are nevertheless an integratipalitiofation process.

Id. at 823. The Winterrowd court characterized the outedé-attorney’s role as litigation support
or consultant, and ultimately held that the plaintiffsy recover for the attorney’s work because

his conduct did not rise to the level of “appearing” before the district court. 1d. at 823-824.The
out-of-state attorney “never appeared or argued in front of the district court, nor did he sign

briefs.” I1d. at 824. Rather, the out-stfite attorney had the role of “advising” and “reviewing
pleadings.”

Like the attorney in Winterrowd, Mr. Jayrole was primarily one of litigation support and
consultant, and the legal work he did perform did not rise to the level of appearing before the
court. Therefore, Mr. Joy’s fees are recoverable to the same extent as outside counsel’s fees.
Further, the lack of contemporaneous bills does not foreclose an award dMees.rowd, 556
F.3d at 827(“[i]n California, an attorney need not submit contemporaneous time records in order
to recover attorney fees”); Ackerman v. Western Elec. Co., Inc., 643 F. Supp. 836, 863 (N.D. C
1986) (in the absence of contemporaneous time records, “the Ninth Circuit requiresonly that
affidavits be sufficient to enable the court to consider all the factors necessary nurteter
reasonable attorney’s fee award”).

Emerson’s third objection, however, has some meritHaving reviewedMr. Joy’s
declaration, travel logs, notebooks, iConnect log and select e-mails, the Court concurs with t
Special Master’s finding that Mr. Joy appears to have acted in the role of in-house counseal for
substantial portion of the time he worked with BlRdom’s attorneys. For example, Mr. Joy
collected and reviewed contracts, emails, attachments, company manuals and specifications

Joy Decl. 1 13); interviewed employees (1 13); searched for and reviewed publiciplava
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materials about how Faceboakd Emerson might be using BladeRoom’s technology (4 14); met

with BladeRoom’s board and executives regarding the pre-filing investigation { 15); coordinated

and participated in meetings with outside counsel (Y 16); communicated regularly with outside

counsel (Y 16, 22, 24, 25); reviewed BladeRoom’s confidentiality policies (§ 17); helped
BladeRoom respond to discovery (11 28-32); helped develop trial strategy and preparg 8 tr
48, 51, 55); attended every day of trial (1 53); and participated in calls with ouisiagetto
discuss the appellate process and strategy (flB%ouse counsel cannot recover fees for time
spent acting as a client “liaison” or “client representative.” See El Dorado Irrigation Dist. v.
Traylor Bros., Inc., No. 03-949 LKK, 2007 WL 512428, at *5 (E.D. Cah.R2 2007) (deducting
hours of inhouse counsel because party failed to distinguish when counsel was “representing”

party as a lawyer and when he was acting as a “client representative”); Milgard Tempering, Inc. v.
Selas Corp. of Am., 761 F.2d 553, 558 (9th C&5) (“Of course, if in-house counsel are not
actively participating (e.g., acting only as liaisdie}s should not be awarded.”); cf. Scripps

Clinic & Research Foundation, Inc. v. Baxter Travenol Labs., Inc., N@487CMW, 1990 WL
146385, at *1 (D. Del. July 31, 1990) (“Fees for in-house counsel are appropriate only when
counsel is performing legal work that would otherwise be performed by outside counsel; timg
spent by in-house counsel in the role of a client, such as time spent keeping abregsbgféise
of the litigation and advising outside counsgthe client’s views as to litigation strategy, is not
compensable in a fee award.”).

Mr. Joy also provided substantial technical support, which is more of a traditional in-h¢
counsel role. See R&R at 14 (citing Joy Deth ‘I also helped set up a data room to enable
outside counsel to access relevant documents and conduct interviews and meetings with se
potental outside counsel”); 19 (“I continued helping the Farella attorneys to better understand
BladeRoom’s technology and our case. This included sharing and explaining numerous company
manuals and specifications . . . .”); 40 (“I was heavily involved in helping Farella attorneys work

with our technical experts, Mr. Quale and Mr. Brannigan, so that they could explain BladeRoom’s
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trade secrets in their reports.”); 941 (“I helped Mr. Andrea and Farella attorneys to provide
information for his report and to helfm better understand the state of the data center industry”)).

The Courtagrees with the Special Master’s assessment that Mr. Joy also performed legal

work that would otherwise be performed by outside counsel. For example, Mr. Joy investigated

potential claims, drafted discovery responses, responded to briefs and motions, and prepare
witnesses for deposition and trial. This type of work by in-house counsel is ordinarily
compensable. Scott Paper Co. v. Moore Business Formso0dcE. Supp. 835, 837 (D. Del.
1984) (awarding value of in-house counsel's servicers in-house counsSphlhiadpated
throughout these proceedings, attended depositions, and was involved in witness preparatio
of the case, and brief writifiy

Nevertheless, it appears tidt. Joy’s legal work was largely duplicative of the work of
the Farella attorneys. Without the benefit of contemporaneous billing records fraloyM
(which he was not required to maintgiit is not feasible to identify with specificity the non-
duplicative work Mr. Joy contributed to the litigation of this case. Scripps, 1990 WL 148385,

*2 (reducing requested in-house fees by fifty percent in part beoatisese counsel’s “affidavit

|®N

N, tri

is helpful in determining the types of tasks he did, but it is not a complete substitute for detailed

time recordy).

Based upon the records and other supporting documentation that is available, the Court

finds that the requested $3,379,350.00 for work performed by Mr. Joy is not completely
substantiated and to some degree exces&iuerson’s request that Mr. Joy’s fees be deducted in
full, however, goes too far. Mr. Joy unquestionably played a vital and unique roledortipsex
litigation. His institutional knowledge was of great value to the proge of BladeRoom’s case.
Mr. Joy’s significant contributions to the litigation potentially saved Emerson attorneys’ fees
because he was able to perform services more efficiently than a host of junior lemelattoith

less institutional knowledge and less expertise. The Court finds that a 55% reductioree$ nss f

appropriate because his work was primarily that of a traditional in-house counsel, and in other
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respects, appears to have been duplicative of work performed by the Faralayattorhe Court
recognizes the significant support Mr. Joy gavBladeRoom through the course of the litigation
however, the Court would have been in a better position to andiyZey’s feeshad there been
greater notation of those feeSee PLCM Group, Inc. v. Drexler, 22 Cal.4th 1084, 1096 n.4
(2000) (“We note that maintaining contemporaneous records by in-house counsel of hours spent
on a case involving a possible request for attorney fees would facilitate acelratation of the
lodestar and minimize possible inaccuracies in reconstructing time spent on a matter months
even years after the fact.”).

Mr. Joy’s fees will therefore be reduced $1,520,707.50.

b. Foreign Counsel Fees

BladeRoom seeks $71,744.95 in fees for two outside UK law firms and a UK paralegg|.

The Special Master concluded that BladeRoom was not entitled to fees under Wintarmwd
reduced these fees by 40% instead of excising them entirely from BladeRoom’s fee award.
Emerson asks the Court to remove the remaining 60% of these fees from the fee award
contending that all of the UK law firm’s fees are not recoverable as a matter of law under
Winterrowd.

The Court overrules Emerson’s categorical objectior all of the UK law firm’s fees for
the reasons discussed above regarding Mr. Joy’s fees.

c. Block-billing/ Allocation of Facebook Related Fees

The Special Master recommended a 40@action of BladeRoom’s lodestar in part
because of block-billed entriésr work “that included issues unique to Facebook and not
applicable to Emerson, making it impossible to determine how much of this block-billed time
should be discounted and how much should be recoverable.” R&R at 10. In particular, the
Special Master noted that BladeRoom was seeking over $1.3 million in fees incurred before
Emerson was even named as a defendant. Emerson was not added as a 2gagenotim was
granted leave to file th&econd Amended Complaint (“SAC”) in April of 2016. Dkt. No. 105. In
Case No0.5:15¢v-01370-EJD
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his review of the billing records, the Special Master also identified several otbkibidled

entries for work relating to Facebook, including but not limited to entries for time spent
communicating with and preparing for meet and confer efforts with Facebook counsel, worki
BladeRoom’s opposition to Facebook’s Motion to Dismiss, and propounding and responding to
Facebook-specific discovery.

Emerson objects to the R&R in that it does not apportion 50% of the recommended ay\

ng o

varo

of $12,272,017 to Facebook. Emerson contends that a 50% apportionment of the fees to Faceb

IS appropriate based upon the Special Master’s findings that “the manner of block billing did not
permit delineation of fees, but that the bills included, at least in some places, what appeared
Facebook only time in the fees sought against Emerson.” Emerson’s Obj. 3. BladeRoom counters

that the 40% across-ttbeard reduction (or “haircut”) recommended by the Special Master is

already excessive, and moreover, that this 40% haircut already takes into account thedourpof

lack of apportionment. BladeRmods Resp. 1. The Court agrees that an apportionment of fees t
Facebook is appropriate, but not to the extent Emerson requests.

A fee applicant bears the burden of submitting “evidence supporting the hours worked and
rates claimed.” Fischer v. SIB-P.D. Inc., 214 F.3d 1115, 1121 (9th Cir. 2000). Block-billing is
“less than ideal” for meeting this burden, but is not per se objectionable if the descriptions
provided are adequate. See Gilead Scis. v. Merck 8&NG013-4057 BLF, 2017 WL 3007071, at
*8 (N.D. Cal. July 14, 2017f*While block-billing is less than ideal in providing a complete
record to assess reasonableness, adequate descriptions can still make it atgeptaiolert has
authority to reduce hours that are billed in block format becatusskes it more difficult to
determine how much time was spent on particular activities.” Loretz v. Regal Stone, Ltd., 756 F.
Supp. 2d 1203, 1213 (N.D. Cal. 2010) (quoting Welch v. Metro. Life Ins. Co., 480423848
(9th Cir. 2007)).

As a starting point, it bears noting that BladeRoom took significant steps to omit activi

from its billing records that pertained to Facebook only:
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So the way that we broke it down was-iffou know, anything
-- any activities that generatettorneys’ fees that had to do with
Emerson’s wrongdoing, we sought those fees.

Any activities that had to do with wrongdoing committed by
Facebook and Emerson together, we sought those fees as well because
those activities contributed to the overall success of the case, which
is the standard.

Now, for the activities where Facebook engaged in separate
independent wrongs, we excluded those fees. Here’s how we did it:
first, we reviewed the records and we looked for the activitiésr
entries that referred only to Facebook.

We reviewed each of those entries to confirm whether or not
they related to Facebook-only wrongdoing. And if they did, we did
not seek those fees. We highlighted those in the billing records to
indicate which ones we were not seeking.

The second thing that we did was we canvassed the entire
litigation team that represented BladeRoom, and that included several
people who represented BladeRoom from the very first day and they
stayed all through the trial, myself included, and we generated a list
of search terms, activities, and discovery sought, and theories that we
pursued that we knew related only to separate acts by Facebook. We
ran those search terms through the billing records, and we reviewed
those entries as well. Some of those search terms related to separate
discovery that did not relate to Emerson.

For example, Facebook misused Bladef’s technology in
combination with some other third parties and some other Faceboo
data centers that Emerson did not build for Facebook, [sic] we
excluded those time entries.

Some of the search terms related to very specific disputes with
Facebook, discovery fights. For example, Facebook filed a motion to
try to force BladeRoom to submit a bond late in the case shortly before
summary judgment was due. Emerson did not join in that motion. We
omitted that time as well.

Just to be clear, when we found an entry, a time entry that
included one activity that was directed toward Facebook only
wrongdoing, we omitted the entire time entry.

So just to take an example, if there were six hours devoted to
a dozen different tasks and one of those tasks had to do with
something that wash related to Facebodk independent
wrongdoing, we omitted the entire six hours.

* * *

When we found a time entry that involves work directed
toward a Facebook-only wrongdoing, we omitted the entire time
entry. That swept in lots of work that focussed [sic] on Emésson
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wrongdoing and lots of work that focussed [sic] on joint wrongdoings
between the defendants.

We wanted to be conservative, and we wanted to acknowledge
the task that guessing how much time was spent within a time entry,
how much time was spent on Facebook-only act would be difficult to
do, so to be conservative we omitted the entire time entry.

And Farella, Braun & Martel and BladeRoom identified
roughly $1.3 million in fees incurred by Farella that focussed [sic]
only on Facebodk wrongdoing that BladeRoom is not seeking to
recover.

Mr. Joy, BladeRoors in-house counsel, used the same
approach to identify his work that related to Facebook-only
wrongdoing.

Transcript at 24-27. This culling process led to BladeRoom identifying roughly $1.3 million ir
fees uncured by Farella that focused only on Facebook’s alleged wrongdoing, and which
BladeRoom is not now seeking. Transcript at 2He Court finds counsel’s representations
above, when combined with tli®urt’s in camera review of the billing records and other
evidence submitted in support of BladeRdofee request, are trustworthy.
i. Work Performed Before Emerson Was Named A Defendant

The Court agrees with the Special Master’s assessment that the 976 pages of billing
records include many instances of block-billing. For the most part, the block billing entries at
sufficiently descriptive for the Court to assess the reasonableness of the festedeqlibe
activities captured in the blodklling “are clearly listdand are not unreasonably vague.
Genesis Merch. Partners, LP v. Nery’s USA, Inc., No. 11-1589 JM (WVG), 2013 WL 12094825,
at *4 (S.D. Cal. Dec. 6, 2013). The block entries, however, are problematidifiéerent reason.
In some instances, the block entries make it difficult to determine which entries reflect Faceb)
only activities from other activities.

Block entries for work completed while Facebook was the only named defendant are
particularly problematic. Emerson was not added as a party until Bladeroom was granteal leg

file the SAC on April 18, 2016. Dkt. No. 105. The vast majority of these pre-SAC eshriest

mention Emerson. Nor do the entries contain sufficient information to determine what portiol
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the pre-SAC block-billed work, if any, pertained to Emerson.

The Court recognizes that some of the work performed before the SAC was filed may
fairly attributable to Emerson because that pre-filing work led to evidence supporting the
allegations against Emerson. Nevertheless, BladeRoom, as the fee applicant, lbeadethef
showing that theequested fees were “allowable,” that they were “reasonably necessary to the
conduct of the litigation,” and that they were “reasonable in amount.” Levy v. Toyota Motor Sales,
U.S.A, Inc., 4 Cal. App. 4th 807, 816 (1992); Carson v. Billings Police DeptF 860889, 891
(9th Cir. 2006).BladeRoom has not completely substantiated its request for the fees incurred

prior to the filing of the SAC. A percentage reduction of the requested pre-SAC fees is

be

appropriate to account for the block-billed entries that lack sufficient information for the Court to

make an Emerson-Facebook apportionment. See Bell v. Vista Unified School Distl, 8gCa

4th 672, 689 (2000) (explaining that court should exercise its discretion in assigning reasonaple

percentage to blochktled entries, or “simply cast them aside”). The Court concludes that the
approximately $1.3 million in fees incurred prior to the filing of the SAC on April 21, 2016 mu
be apportioned ®6 to Facebook and 30% to Emerson.

ii. Work Performed After Emerson Was Named A Party & Before Facebook Settled

Whether the fees incurred after the filing of the SAC and before Facebook settled sho
be apportioned is a separate question. The Special Master noted, and this Cayrtregreeme
of Farella’s work necessarily related to both Facebook and Emerson because this case revol\
around a conspiracy between Facebook and Emerson. R&R at 10, n.5. At the hearing,
BladeRoom gee a description of the case that was entirely consistent with the Court’s

observations throughout this lengthy litigation:

The heart of this case involves a conspiracy between Emerson and
Facebook to steal BladeRotsrtechnology and to build to use that
technology to build a very large and very expensive data center
located in Sweden. That was the vast majority of the evidence that
was presented at trial had to do with that conspiracy. . . . and the
culmination of that conspiracy took place in October of 2012 when
Facebook approved the design that Emerson presented to it, which
was based on stolen BladeRoom technology to build the Sweden data
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center, the Lulea 2 data center.

Transcript at 19-22. The Special Master noted, and the Court agrees, that amiad$ work
relatingto the two defendants was intertwined, and ultimately, some of Farella’s seemingly
Facebook-related work was tied to some of the allegations against Emerson (i.e., defining
ascertaininghe extent of protection for BladeRoom’s trade secrets, understanding the industry
and the context of the technology, investigating the facts surrounding the misappropriation of
BladeRoom’s trade secrets, and investigating possible defense positions). Id. For this reason,
Emerson’s specific objection to fees incurred in connection with the deposition of J. Park is
unfounded.Although in Emerson’s view, Mr. Park’s deposition would have involved Facebook-

only issues, in BladeRodmwiew, Mr. Park was an essential witness to the conspiracy:

Mr. Park was an essential witness to the conspiracy. He was the head
of the data center team at Facebdg&.directed his subordinates to
collaborate with Emerson to steal and copy BladeRsaecthnology.
And so much of his testimony at trial, much of the documents relating
to his activity, much of the deposition would have involved this joint
conspiracy.
Transcript at 23.
There are, however, block-latl entries that include work on issues that appear to be
specific to FacebookThe Special Master noted that these entries included work on the follow
issues: (1) a breach of contract claim against Facebook alone; (2) at leaspfrate discovery

disputes that exclusively or primarily involved Facebook; (3) significant discovery relating to

other Facebook data centers that Emerson did not construct and in no way involved Emerson;

deposition related solely to a Facebook document preservation issue; (5) expert reports and
Daubert motions involving Facebook experts; (6) Facebook-only damages claims and issues
(7) motions in limine that were Facebook issue speciRi&R at 11.

At the hearingBladeRoom conteratdi that the Special Master had the wrong focus.
BladeRoom arguethat “[t]he issue is not were we pursuing a discovery dispute with Facebook
was the discovery dispute joined or was it with Emerson,” but rather “what was the purpose of the

activity and did the discovery that was being sought contribute to the overall victory of the cal
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Transcript at 32. BladeRoom reasdithat:

Even if Facebook had been a third party in this lawsuit and even if
BladeRoom had only sued Emerson from the start, it would have
needed to pursue lots of discovery from Facebook, [sic] it would have
needed Facebook witnesses at trial to prove its claims against
Emerson. And so just because we were having meet and confer with
Facebook, that- or Facebook’s attorneys rather, that doesn’t mean

that the activity should be excluded.

BladeRoons reasoning is sound Nevertheless, the Special Masterautthat the problem
with BladeRoon’s fee application is that in many instances, the block-billed entries made it
difficult (and sometimes impossible) to determine what proportion of the block-billed work ha
been reasonably spent on Emerson or joint Emerson/Facebook successful claims. The Cou
agrees with Special Master’s assessment in this regard but disagrees as to the extent or
pervasiveness of the problem. The Court has carefully reviewed the billing recofazsand
verified that Facebook-only time mot “permeating” the bills, as Emerson suggested during the

hearing. Transcript at 17.

In sum, a percentage reduction of the requested fees is appropriate to account for the| blo

billed entries that lack sufficient information for the Court to make an Emerson-Facebook
apportionment. Bell, 82 Cal. App. 48h689. What that percentage should be is discussed in
Section 5 of this Order.

iii. Work Performed After Facebook Settled

A few days after trial commenced, BladeRoom and Facebook settled. A dismissal was

filed on April 9, 2018. Dkt. No. 772. None of the fees incurred for work after Bp#i018 are
subject to apportionment.
d. BladeRoom’s Degree of Success
Emerson contends that tR&R does not take into consideration BladeRoom’s “limited

success” in the litigation. Emerson’s Obj. 3. Emerson points out that the jury found in

BladeRoom’s favor on only one of the three asserted trade secrets and that BladeRoom voluntarily
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dropped twenty other asserted trade secrets before triarsdmntheorizes that “BladeRoom
would have incurred substantially lower fees had it properly tailored the scope of issues at th
front end of the litigatior? 1d.

The Court rejectEmerson’s argument. The jury awarded BladeRoom $30 million in
compensairy damages and found by clear and convincing evidence that Emerson’s
misappropriation of trade secrets was willful and malicious. Dkt. No. 86djury’s finding of
willful and malicious conduct exposed Emerson to additional liability for exemplary darmader

the CUTSA. This Court awarded BladeRoom $30 million in exemplary damageamount equal to
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the compensatory damages awarded by the jury, reasoning as follows:

Here, the nature of Emerson’s misconduct favors an award of
exemplary damages, though not in the full amount permitted under
CUTSA. This court is intimately familiar with the evidence, having
presided over a 21-day jury trial and having since undertaken several
additional reviews of the record in conjunction with several post-
verdict motions. While the trial evidence was extensive, the conduct
relevant to exemplary damages can be condensed down to the
following statement: after Facebook expressed to Emerson the desire
for a data center consistent with BladeRoom’s technology, employees
from Emerson (and Facebook) lured BladeRoom into revealing its
trade secrets under the guise of a possible data center contract or
corporate acquisition, and then used the information it obtained to
surreptitiously design and builBacebook’s data center at Lulea 2.
Contrary to what Emerson argues now, the evidence does not support a
series of minor errors in judgment or mistakes which can be remedied
with an apology, and Emerson fails to grapple with the broader effects
of its misconduct. From a commercial ethics perspective, the misconduct
certainly falls within the category of reprehensible; it undermines the
confidence market participants can place in confidentiality agreements
and causes those who possess trade secrets to seriously question the
motivations of those who superficially appear to be interested in
legitimate acquisition. The consumer loses as a result, as innovation and
competition are stifled while trade secrets are kept buried in the
proverbial vault.

Given its effects on the marketplace, society has a genuine
interest in deterring similar misconduct. That need for deterrence is not
at its strongest in this case, however, because Emerson’s offenses have
been exposed to all other participants in the data center market, and
indeed to all other participants in other markets in which Emerson has a
stake. See Mattel, Inc801 F. Supp. 2d at 955. These participants “are
likely to cast a wary eye” toward Emerson in all future dealings.ld.

N
(o)

Case No0.5:15¢v-01370-EJD
ORDER GRANTING IN PART AND DENYING IN PART MOTION FOR ATTORNEYS’
FEES AND COSTS

19




United States District Court
Northern District of California

© o0 N oo o b~ w N P

N RN DN N NN NN DN R P R R R R R R R R
0o N o o &~ WwWN B O 0o 0o N oo o dM wN —» O

Order Granting Request for Exemplary Damages, Fees, Costs and Prejudgmestt3ateiakt.
No. 956).

In total, BladeRoom was awarded $60 million in damages. This can only be describe
an excellent result at trial, especially considering the three years of hard fagghoh
preceding trial. That BladeRoom did not pursue or obtain misappropriation findings at trial o
of its trade secrets in no way diminishes BladeRoom’s success at trial. Dang v. Cross, 422 F.3d
800, 81213 (9th Cir. 2005) (“[A] plaintiff does not need to receive all the relief requested in order
to show excellent results warranting the fully compensatory fee.””). Emerson makes much of the
fact that the jury did not award all of the damages BladeRoom sought; nevertheless, the sun
awarded is substantial and far exceeds the $5 million range for lost profits amitidBrange for
unjust enrichment urged merson’s expert.

3. Emerson’s Objection re the Lack of Adversarial Discovery

Emerson objects to the R&R on due process grounds because it was based on the Sj
Master’s in camera review of billing records that, despite repeated requests, were not made
available to EmersonEmerson also asserts a due process objection bagdddeRoom’s in
camera submission of Mroy’s alleged work product.

The Court overrules these objections because Emerson was later provided with redag
copies of BladeRoom’s billing records and Mr. Joy’s work product and had an opportunity to
object to theerecords. During the hearing, Emerson repeatedly criticized BladeRoom
redactions of the billing records as excessive, and BladeRoom defended its redactenessary
to protect counsel’s mental impressions or work product. Having conducted a thorough review of
the hundreds of pages of billing records, the Court agrees with both parties to someTddsnt.
are instances of excessive redacting and instances of appropriate redacting aliece$sige
redacting is a factor the Court will take into consideration in assessing fees, bataljtithe
Court and the parties should be mindful of $lapreme Court’s guidance that “the determination
of fees ‘should not result in a second major litigation.”” Fox v. Vice, 563 U.S. 826, 838 (2011)
Case No0.5:15¢v-01370-EJD
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(quoting Hensley v. Eckerhart, 461 U.S. 424, 437 (1983)he essential goal . . . is to do rough
justice, not to achieve auditing perfection. So trial courts may take into account their semsall
of a suit, and may use estimates in calculating and allocating an attainey” 1d.
Emerson asserts a separate due process ohjbatial upon BladeRoom’s “failure to
provide a full disclosure of the Facebook settlement agreement and BladeRoom’s fee
arrangements and payments made to counsel.” Emerson’s Obj. 3. The Court previously
considered and rejected these arguments (Dkt98&) and Emerson does not now offer any ney
factual or legal basis for reconsideration. These objections are overruled.
4, Emerson’s Objection re Offset For Facebook Settlement
Emerson objects to any fee award that fails to include an offset based on the Facebog
settlement agreementhe objection is overruled.
As a general rule, when one defendant settles with a plaintiff, but another defendant d
not, the “non-settling defendant is entitled to offset attorney’s fees owed by the amount already
paidby settling defendants.” Corder v. Brown, 25 F.3d 833, 40 (9th Cir. 199avo v. City of
Santa Maria, 810 F.3d 659, 668 (9th Cir. 20X@)strict court abuses its discretion when it
refuses to offset an award of attorney fees by a settling defémgaryiment of those same fées
Here, pon entry of the settlement, BladeRoom and Facebook agreed to “bear their own attorneys’
fees and costs.” Dkt. No. 968 at 19.Counsel for BladeRoom, Jeffrey Fischer, also represented
that “BladeRoom’s settlement agreement with Facebook did not apportion any money
toward attorneys’ fees. BladeRoom was required to pay its own attorneys’ fees, from its own
funds, through the conclusion of the litigatiorSupp. Decl. of Jeffrey M. Fisher in Support of
BladeRoom’s Motion for Fees and Costs § 19 (Dkt. No. 972-2). This is clear and unequivocal
evidence that BladeRoodid not receive any attorneys’ fees from the Facebook for which offset
would be required under Corder.
NotwithstandingBladeRoom’s evidence Emerson remains suspicious that BladeRoom

used part of the Facebook settlement funds to pay Farella. Emerson persists that it should g
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allowed to conduct discovery regarding the Facebook settlement because “it would be helpful if
we just learned what Fatghwas paid after the Facebook settlement was paid.” Transcript at 45.
In response, BladeRoorepeatedly represented during the hearing that “[e]very cent of what
we’re seeking that Farella billed to BladeRoom was paid by BladeRoom. Transcriptsal9;
alsoTranscript at 20 (“every cent of outside counsel fees that we are seeking here was in fact
by BladeRoort)). To further dispel any suspicion that the Facebook settlement funds were e\
indirectly applied to Farella bills, BladeRoom represented that it paid Farella withughly
thirty day cycle of Farella issuing bills. Transcript af g€e also Supp. Decl. of Fischer { 4 (Dkt
No. 972-3 (“Farella submitted bills to BladeRoom each month, and BladeRoom paid them on a
rolling basis.”). Therefore, there is no basis for offsetting fees.

5. BladeRoom’s Objection re 40% “Haircut”

The Special Master recommended a 46@&action of BladeRoom’s fees to “mirror[] the
percentage of billing records that the Special Master has identified as pgabl/eR&R at 19.
The Special Master found that the “reduced amount more appropriately represent[ed]
BladeRoom’s reasonable attorneys’ fees in this litigation.” Id. BladeRoom obs to this
“haircut’ as “excessive” and because it fails to take into account the nature of this hard fought
and time consuming litigation.” BladeRoom’s Obj. 3. The Court agrees.

As the Special Master observed, this was a “complex, hard-fought case.” R&R at 6-7, n. 3.
The Special Mastéy R&R succinctly described the breadth of discoyemgtion practice, and

trial schedule

Discovery was extensive, with nearly 1 million documents totaling
over 4.3 million pages produced by the parties and third parties; 58
depositions of 46 different deponents across several U.S. states and
two foreign countries; and site inspections of data centers and related
facilities in England, Sweden, California, lllinois and Ohio.
BladeRoom had to respond to numerous interrogatories from
Facebook and each of the three Emerson defendants as well as 157
requests for admission from Emerson. The case also involved
extensive motion practice, including four motions to dismiss, three
summary judgment motions, seventeen discovery disputes, twenty-
two motions in limine and numerous motions made during trial and
post-trial, each raising complex issues of fact and law. This all
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culminated in a five-week jury trial in which BladeRoom was
awarded $30 million, which was followed by post-trial briefing.

Id. The one thousand thirty-seven (1,037) entries on the docket sheet are indicative of the
frequency with which the Court was called upon to adjudicate disputes. The Court obisstrved
hand the seemingly unlimited resources Emerson and Facebook brought to bear in defense
action. Eight attorneys made appearances on behalf of Facebook. Facebook described the
of the litigation as enormous. By October 2017 (months before trial), Facebook had incurred
excess of $13.5 million in fees and costs. Fifteen attorneys from threewnlifiens appeared on
behalf of Emerson. In this context, the approximately $20 million in fees is not per se
unreasonable.

Although the Special Master cited several legitimate reasons for the 40%,hhedcdourt
finds that none of the cited reasons, individually or collectively, warrant such a dealstation
of BladeRoom’s fee request. First, the Special Master faulted BladeRoom for duplicative work
and inefficient staffing. The Court has reviewed the billing records and agredgbev@pecial
Master that there are instances where the billing records suggest duplicative and inefficient
staffing. The Court, however, does not share the Special Master’s view that the records “clearly
demonstrate that, not only did Farella significantly overstaff this case, but also rgafiirey
lead to across-the-board duplicative and inefficient efforlR&R at 8. The Special Master did
not have the benefit of the years of direct involvement that this Courtlhalds Court’s view,
thework described in BladeRoom’s billing records, even if certain entries may appear duplicative
or inefficient, was reasonably necessary in the context of this heavily contested and time
consuming litigation.The Defendants’ legal teams were significantly larger than Farella’s team.
Emerson and Faceboslkcombined group of 23 attorneys put on a persistent and aggressive
defensewhich BladeRooris core team of six attorne¥/s/as forced to meet with an equally

persistent and aggressive offensiwarella’s team was comprised of three partners (Jeffrey

“ The Special Master thought Farella’s legal team was comprised of five partners and five
associates (R&R at 7), when in fact it was comprised of three partners anddboeiates
(BladeRoom’s Ob;. 5).
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Fisher, Stephanie Skaff and Eugene Mar) and three associates (Alex Reegepppliand Erik
Olsor?). BladeRoom’s Obj. 5. Four other Farella attorneys provided assistance on a limited bz
during different periods of the litigation: one partner assisted during double-tracking of expe
depositions; two associates were added to the case in the lead-up to trial and wetagarabf
team; and one additional associat#ped with BladeRoom’s fee request. Id. In general, Farella
staffed the case in a balanced and reasonable manner such that each partner worlsedahdh a|
group of associates to complete various tas#ts5-6. During trial, the Court observed that the
Emerson legal team significantly outnumbered the BladeRoom team on a daily basis.

There were some instances where partners performed tasks that could have been do
associates or other lower-level timekeepers, such as legal research, brief writmggrgtignd
document review and the drafting of pre-trial statements and discovery requests. Thatsowver
instances where multiple partners worked on the same briefs. Nonetheless, these staffing
decisions were not unreasonable in a case of this magnitude and complexity, especially whe
BladeRoom was litigating against Facebook and Emerson’s formidable defense teams. The
schedule in the case also dictated that certain tasks be completed quickly. For example,
BladeRoom had two weeks to respond to Defendants’ motions for summary judgment, and later in
the case, ten days to respandefendants’ thirteen separate motions in limine. It is not
surprising, nor was it unreasonable, for BladeRoom to pull in every member of its litigaion

to help research and prepare responses to these critically important motiorladéddm

pointed out during the hearing, litigation can resemble a tennis game or war in that whiele one

hits the ball or shoots heavy artillery, the other side necessarily spends time hitting ¢he ball
shooting heavy artillery backTranscript at 82 (citing Democratic Party of Wash. v. Reed, 388
F.3d 1281, 1287 (9th Cir. 2004 short, the Court did not obserVacross-the-board duplicative
and inefficient efforts that would justify a 40% reduction of Bladom’s lodestar.

Second, the Special Master found the 40% reduction was warranted because Farella

> Mr. Olson was elevated to partnership in January 2018.
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attorneys consistently used block billing that made it difficult if not impossible to determine hq
much time had been reasonably spent on non-Facebook specific work. As discussed previo
an apportionment of fees for Facebook specific work is appropriate. The cdsedigided into
roughly three phases, only two of which require apportionment: work performed before the §
was filed (which the Court has already apportioned 70% to Facebook and 30% Emenson); a
work performed after the SAC was filed and before Emerson and Facebook settled. No
apportionment is required for the third phase (work performed after the settledemnd)ire
middle phase, a full 40% haircut is not justified. BladeRoom has already reduess ibs/f
approximately$1.3 million to account for work related only to Facebook. BladeRoom’s Obj. 9.
Moreover, for the middle phase, much of Farella’s work related equally and inextricably to both
Defendants. This is because BladeRoom’s claims were based in large part on Emerson’s
interactions with Facebookzrom the inception of the lawsuit, BladeRoom alleged that:
“Emerson and Facebook had pre-arranged and attended a clandestine meeting among themsel
in the UK immediately following their separate visits to BladeRoom in June 2012 at which
Emerson and Facebook discussed BladeRoom’s technology and what they had each learned from
BladeRoom’s confidential disclosures to them; and that Facebook partnered with Emerson to b
the Lulea 2 data center using BladeRoom’s technology.” 1d. 10. These alleged events remained
central issues throughout the case.

The Special Master’s third basis for the 40% reduction was that BladeRoom was not
entitled to recoup fees for work performed by in-house counsel, Mr. Joy. Assdidqueviously,
the Court finds that a 860reduction of Mr. Joy’s fees is appropriate. No further reductions are
warrantechs to Mr. Joy’s fees.

Fourth, the Special Master found that BladeRoom was not entitled to recoup the UK I§
firm’s fees. As discussed previously the UK law firm’s fees are compensable and the
recommended 40% reduction is not warranted.

Fifth, the Special Master found that BladeRoom was not entitled to recover fees for or
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Case Clerk and two Litigation Support personnel because Farella failed to provide informatig
about their qualifications and experience as required by Local Rule 54-5(b)(3) and most of th

work performed by thesedividuals was “purely clerical or secretarial.” R&R at 18. BladeRoom

does not challengeighfinding. Once again, however, this deficiency does not warrant a drastic

40% reduction to the lodestar.

Although the Court finds that none of the five base=d by the Special Master
individually or in the aggregate justify a 40% reduction to the lodestar, the Court does find th
10% reduction to the lodestar is appropriate to account for the deficiencies in the billing reco
discussed herein, but primarily due to the block-billing

6. BladeRoom’s Objection re Ketchum Factors

If the Court does not award BladeRoom the entirety of its fee requests, BladeRRsom aj
that the Court exercise its discretion to adjust the lodestar upwards based on the faatars stat
Ketchum v. Moses, 24 Cal. 4th 1122, 1132 (2001) to award BladeRoom the entire amount of
fees it expended in this litigatiorlhe Ketchum factors are: (1) the novelty and difficulty of the
guestions involved, (2) the skill displayed in presenting them, (3) the extent to which the naty
the litigation precluded other employment by the attorneys, and (4) the contingent nature of t
award. Ketchum, 24 Cal. 4th at 1132 (citing Serrano v. R Riestal.3d 25, 48 (1977) (“Serrano
[17)).

Having considered the relevant facfptee Court declines to adjust the fee award
upwards. The first two Ketchum factors are already encompassed within the lodektar, a
therefore an enhancement based on those factors would result in a form of “unfair double
counting.” Ketchum 24 Cal. 4th at 1138 (“We emphasize that when determining the appropriats
enhancement, a trial court should not consider these factors to the extent they are already
encompassed within the lodestar.Next, BladeRoom represents that the intensity and

complexity of the litigation often required nearly all of BladeRoom’s trial team’s time, effectively

6 BladeRoom does not contend that the fourth Ketchum factor warrants enhancement.
Case No0.5:15<¢v-01370-EJD

ORDER GRANTING IN PART AND DENYING IN PART MOTION FOR ATTORNEYS’
FEES AND COSTS

26

At a

ds

U7

the

reo

he fi

1%




United States District Court
Northern District of California

© o0 N oo o b~ w N P

N RN DN N NN NN DN R P R R R R R R R R
0o N o o &~ WwWN B O 0o 0o N oo o dM wN —» O

precluding other employment by many of the trial team members. The Court appreciates thg
case was very intense and time consuming. Nevertheless, BladeRoom has not shown that t
actually precluded other employment. Therefore, the third factor does not warrant ad upwa
enhancement. See eJgdwin v. Cty. of Kern, 767 F. Supp. 2d 1069 (E.D. Cal. 20&]8dting
reliance on this factor where “Plaintiff’s counsel have not provided any specific examples for
work they turned away”); Robbins v. Alibrandi, 127 Cal. App. 4th 438, 454 (2005) (reversing
enhancement where “[t]here [was] no showing that the firm employed by plaintiffs in fact was
forced to turn away other work because of this case”).

1. BladeRoom’s Objection re Lodging Costs

BladeRoom incurred $299,534.32 for lodging costs during trial. These costs inaluded
block of rooms at the Fairmont Hotel in San Jose for attorneys and witnesses. The ooksof r
consisted of thirteen rooms for Farella attorneys and trial support staff, nine maBisdeRoom

employees, witnesses and graphics and trial technician consultants, and five rooms for eork

1t thi

he C

spa

The Special Master recommended that only $29,165.34 be taxed as costs for lodging individuals

on BladeRoom’s witness list. BladeRoom contends that it is entitled to reimbursement for all of
its lodging costs pursuant to California Civil Procedure Code § 1033.5(c)(2). ThedSagrees.
Title 28 U.S.C. § 1920, Federal Rule of Civil Procedure 54, and Civil LocalFu8
govern in this case, and none of them allows for the recovery of lodging or hotel exjpense
attorneys and other members of the trial team. Selfv. FCAU.S. LLC, No. 17-11Q728K®D
WL 1994459 (E. D. Cal. May 6, 2019) (applying federal procedural law governing and
disallowing lodging costs). The cases relied upon by BladeRoom are unpersuasivethecause
parties in those cases did not raise the Erie question of whether state law g8eer&enesis
Merch. Partners, LP v. Nery’s USA, Inc., No. 11-1589 JM (WVG), 2013 WL 12094825, at *10
(S.D. Cal. Dec. 6, 2013) (noting that, “[w]hile not specifically allowed under Section 1033.5,
courts have authorized out-of-town travel expenses where reasonably necessary to conduct

litigation,” and granting costs for an attorney’s out-of-town travel and meals); Page v. Something
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Weird Video, 960 F. Supp. 1438, 1447 (C.D. Cal. 1996) (granting travel costs for New York
attorney to attend hearings in California, based on section 1033.5); Okada v. WhitétheHat
1449 JLS, 2017 WL 2626990, at *5 (C.D. Cal. June 12, 2017) (granting travel costsertoer
1033.5).

The Court adopts the Special Master’s recommendation that only $29,165.34 be taxed as
costs for lodgingndividuals on BladeRoom’s witness list.

8. Special Master’s Fees

The Special Master’s fees total $32,854. The Special Master recommended that
BladeRoom and Emerson each pay half of his fees. Federal Rule of Civil Prog2))(8)

provides:

(3) Allocating Payment. The court must allocate payment among the
parties after considering the nature and amount of the controversy, the
parties’ means, and the extent to which any party is more responsible

than other parties for the reference to a master. An interim allocation
may be amended to reflect a decision on the merits.

Fed. R. Civ. P. 53(g)(3). The Court has considered the factors above.odti@grees with the
Special Master’s observation that neither party was more responsible than the other for the
reference to the Special Master. Accordingly, the Court adopts the Special Master’s
recommendation that the parties each pay fifty percent of the fees.
[11.  Conclusion

The R&R of the Special Master is adopted as an order of the Court, with the following
modifications:

1. BladeRoom is awarded $1,520,707t&0Mr. Joy’s fees without any further
reductions.

2. BladeRoom is award $71,744.95 in fees for two outside UK law firms and a UK
paralegal, less 10%, for a total of $64,570.45.

3. BladeRoom is awarded 30% of the fees incurred prior to the filing of the SAC

without any further reductions.
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4. BladeRoom is awarded all fees incurred after the filing of the SAC and before
Facebook settled, less 10%.

5. BladeRoom is awarded all fees incurred after Facebook settled on April 9, 201
less 10%.

BladeRoom shall calculate the deductions ordered above, prepare a proposed ord
specifies a total fee award and a total cost award consistent with the R&R andiérisa@d
submit the proposed order to the Court after obtaining Emerson’s approval as to form no later than
April 20, 2020.

The parties shall each pay fifty percent of the Special Master’s fees.

IT1SSO ORDERED.
Dated: April 6, 2020

EDWARD J. DAVILA
United States District Judge
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