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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

MARCEL ALBERT,

Case Nol1l5v-05283 NC
Plaintiff,
RECOMMENDATION TO DI SMISS
V. THE CASE FOR FAILURE TO

STATE A CLAIM

YOUTUBE, LLC,
Re: Dkt. No. 5

Defendant.

Proceeding pro se and in forma paupeviarcel Albert wishes$o hold YouTube, LLC,
liable for over one hundred million dollars of punitive damages because it did not confphyswit
takedown request for a music video performed by his band, Marc Mysterio. Badiaeiddails
to state a clainnpon which relief can be granted, this Court recommends that the complaint bs
dismissed.

PRELIMINARY SCREENIN G

A federal court must engage in a preliminary screening of any complainbyilaglaintiff
proceeding in forma pauperis to ensure the complaint is not frivolous, states,aaold does not
seek monetary relief against a defendant who is immune from such relief. .28 §1®15(e)(2).

Pro se pleadings must be liberally construBdlistreri v. Pacifica Police Dep, 901 F.2d
696, 699 (9th Cir. 1990)Leave to amend is liberally granted to pro se litigants unless it is
“absolutely clear that the deficiencies of the complaint could not be cureddmdarant.” Noll v.

Carlson,809 F.2d 1446, 14489 Cir. 1987.
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ALBERT 'S ALLEGATIONS

Albert seeks to hold YouTube liable for its “failure to even considerdpyright

infringement takedown notice sent by Albert to YouTube regarding a music video. Dkt. No. 1

4! Albert is“professionally known as the composer for the damesic act, Marc Msterid’ that
recordedlamong others, the songverything Is All Wrongd. Id. The music video for
“Everything Is All Wrong” was uploaded to YouTuléth a description stating that it was
“[p]ublished on Jan 23, 2012 Music video by Marc Mysterio performing Everything Is Alhgv
(& Dhany feat. Karl Wolf). (C) 2011 World Class Records under exclusive licerseny Music
Sweden AB. Id. at 45.

Albert alleges that he sent a takedown request to YouTube through Yosi$ygiem
created for the purpose fceiving and responding to takedown requelstsat 13. Hestates that
he received a response from YouTube’s Legal Support Team stating, “Thank yourfor
takedown request. However, we have received the following content under liceht®ifsi
Vevo: (link omitted). For this reason, we will not be able to comply with your removalseqiie
you wish, you may further pursue the issue directly with Vevd."at 13.

Albert claims thatrouTube violated the Digitd¥lillennium Copyright Act(DMCA) by
failing to consider his takedown request for “Everything Is All Wronigl.”at 10. According to
Albert, “there was indeed a violation of the DMCA for the narrow cause and reagonTiibe’s
failure to even merely consider the takedown request, and that the violatioras@sian and
intentional in nature as evinced the screen shots from the Defendant’s own walbsite, @mail
refusing to even merely consider the request solely because Defendant YdicEuaked the
content from VEVO’ which is one of the most absurd examples of capriciousness iit#&mer
Jurisprudence History as it pertains to the intentional violation of a well sktlechl law by a
defendant of the wealth and power of Defendant YouTube.” Dkt. No. 1 at 14.

Albert also alleges that YouTullated the Sherman Act because'@stions clearly

portray that they are conducting business as if they had atrnsttexemption as it pertains to the

! Albert's Complaint and supporting documents include his persamall address and other
personal information. Therefore, the Court has sealed the Complaint and other documents
containing personal information.
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mere consideration of takedown requests solely for content licendegimdoy VEVO! Id. at 9.

Albert stateshat“the fact that over 90% of the views of YouTube of music promotional
videos are licensed to YouTube by VEVO on most favored nations basis, and the lack of vial
competition in the business of the public performance of streaming video, for purpagemaicl
but not limited to promotional music videos, Defendant Youtube has violated Federarésiti-
Laws engaging in abusive practices contrary to the 1980 Sherman Antitrisgcfions 1 and 2 in
violation ofthe samé. Id. Albert states;the wanton conduct of Defendant YouTube results in
sufficient nexus that the court is constrained to infer that YouTube has intentioaalé/the
practice of the mere refusal of copyright takedown complaints against cDetlemidant has
licensed from VEVO to create not only a de-facto monopoly, but also has done so ddyilserat
whereas its own actions speak for themselves in the case at bar with the sgeaifiof
maintaining its ddacto monopoly and to discourage copyright holders from filing takedown
notices with YouTube on content licensed to them by VEVIQ."at 10.

YouTubes actions culminata “a monopoly, seriousconomical [sicharm and an un-
level playing field therebjas well as] the most egreg®uwiolation of the DMCA this court has,
more likely than not, seen, to datdd.

Albert requests punitive damages “in excess of the amount of $100,00800@1 as
injunctive relief‘requiring YouTube to follow its own laws, as well as federal laws, including b
not limited to the DMCA, as it pertains to the mere consideration of takedown requests
irrespective of as to whom licensed them the coritastyell as reasonable costs and attdsey
fees if Albert chooses to retain counskl. at 16.

DISCUSSION

Liberally construed, Albert’s allegations include copyright infringemantation of the
DMCA, and a monopoly by YouTube in violation of the Sherman Act. However, because he
not presented factual allegations showing any harm or showing illegal deyidfmiTube, his
complaint fails as a matter of law.

A.  Copyright Infringement And Violation Of The DMCA

A plaintiff who claims copyright infringemenfinust show: (1) ownership of a valid
3
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copyright; and (2) that the defendant violated the copyright owner’s exelughts under the
Copyright Act.” Ellison v. Robertsar357 F.3d 1072, 1076 (9th Cir. 20(diting 17 U.S.C. 8
501(a) (2003)

Here, Albert does not allege that showing the video of “Everything Is All Wrong”

YouTube violated his ownership rights. Albert does not allege that he owns exclusixigltopy

to the disputed music video, although he states that he is the composer for the band. Dkt. Np.

4. He states that there waso mention of a license from VEVO” in the description of the music
video as posted on YouTube, but does not allege that hetheldspyrightto “Everything Is All
Wrong,” or dispute the description identifying Sony Music Sweden AB as theigbplolder.

Id. at 5. He does not allege that VEVO does not have the power to license the content to Yo
for public consumption. As such, he has failed to allege haoGary v. Brown2006 WL
1705906, at *1 (W.D. Wash. June 14, 2006) (finding plaistiébmplaint deficient, because he
failed to allege sufficient facts showing how individually named defendantsccaupersonally
participated in causing harm that violated federal law or his constitutights,rand because did
not show he was entitled to the injuretrelief he requestéil

Albert also appears toe alleging that¥ouTubes system for dealing with take down
requests is inadequate under the DMCA. However, he has not alleged facts to suggest that
YouTube did not comply with the DMCA sufficiently to qualify fosafe harbounder the
Statute

The DMCA has safe harbodesignedo “provide protection from liability for: (1)
transitory digital network communications; (2) system caching; (3) informatssimg on
systems or networks at the directiof users; and (4) information location tool€tlison, 357
F.3d at 1076-77 (citing 17 U.S.C. 88 512(@))-

To be eligible fora safe harbounder 88 512(a)-(d) of the DMCA, a service provider mus
qgualify under § 512(i), including a requirement that the service provider: “has adodted a
reasonably implemented, and informs subscribers and account holders of the servies'provi
system or network of, a policy that provides for the termination in appropnietenstances of

subscribers and account holders of the service prosidgstem or network who are repeat
4
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infringers” Section 512(i)(1)(A)Ellison, 357 F.3d at 1080. The Ninth Circuit has heltht a
service providefrimplementsa policy if it has a working notification siem, a procedure for
dealing with DMCAcompliant notifications, and if it does not actively prevent copyright owner
from collecting information needed to issue such notificatiofeifect 10, Inc. v. Cybernet
Ventures, Inc.213 F.Supp. 2d 1146, 1174 (C.D. Cal. 2002).

Here, Albert has not alleged that YouTube has an insufficient notificatitensysr
dealing with takedown requests. Albert does state that YouJ ublkeisal td'even considéris
takedown request creates this cause of action, but YouTube did respond to his request idd (
license agreement with VEVO as the reason for its decision not to comply svitkbdown
request. Dkt. No. 1 at Jherefore, he fails to state a violation of the DMCA.

B. Antitrust Violation Under The ShermanAct

In order to make out a claim for attempted monopolization or monopolization under th
Sherman Acta plaintiff must define the relevant mark&orsyth v. Humana, Inc114 F.3d
1467, 1476 (9th Cir. 1997)T'he relevant market i$she field in which neaningful competition is
said to exist. Image Technical Services, Inc. v. Eastman Kodak125.F.3d 1195, 1202 (9th
Cir. 1997). Failure to allege the relevant market is an appropriate ground for disshesal
Sherman Act claimTanaka v. University of Southern Californ252 F.3d 1059, 1063 (9th Cir.
2001). ‘A ‘market is any grouping of sales whose sellers, if unified by a monopolist or a
hypothetical cartel, would have market power in dealing with any group ofvosuyRebel Oil Co.
v. AtlanticRichfield Co.51 F.3d 1421, 1434 (9th Cir. 1995). The Supreme Court has explaing
that the relevant market for antitrust purposes is determined by the choidaklataiconsumers.
Eastman Kodak Co. v. Image Technical Services, 50d.,U.S. 451, 481-82 (1992). “The produdg
market includes the pool of goods or services that enjoy reasonable inteethbiygef use and
crosselasticity of demand. Tanaka,252 F.3d at 1063.

Here,Albert alleges that YouTube has violated the Sherman Actteatinga monopoly
by and through aforementioned abusive practicésb.’at 15. Howevehefails to allege any facts
defining a “relevant market” for antitrust purpos&ell Atlantic v. Twombly550 U.S. 544

(2007). Albert's conclusory allegatiorthat YouTwe created a monopoly ahts references to
5
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heavy web traffic on the sitdto not remedy this deficiencyd.

Therefore, Albert has not alleged a violation of the ShermanBetauset is clear that
the deficiencies of this cause of actmannot not be cured by amendment, the Court recommer
dismissal without leave to amenboll, 809 F.2d at 1448.

C. Addition of U.S. Government As Involuntary Defendant

Attendant to his violation of the Sherman Act, Albert alleges that, motivated by the tax
revenuecreated by YouTube’s business, the governmieas ‘been aware, or at the very least,
should have been aware of these abusive practices . . . [and] has, at bottom, negligjentBdne
to prosecute.” Dkt. No. 1 at 15. Albert therefore requests that the Court “sua spontaadd as
involuntary defendant the Acting US Attorney for the Northern District oif@ala, Brian
Stretch; as well as the entire US AttorrigyOffice for theNorthernDistrict of California. Id.
Albert states thadthe demands no damages whatsoever from US Attorney Stretch and/or his
office, only action to create a level playing field for all which was anldeisritent of the Sherman
Act and which Defendant has intentionally violatett!

Albert has not successfully alleged a violation of the Sherman Act. Moreover, the Nint
Circuit has held thdthat a prosecutor is entitled to absolute immunity for the decision not to
prosecuté. Roe v. City & Cty. of San Franciscb09 F.3d 578, 583 (9th Cir. 1997)herefore,
Brian Stretchand the US Attorneg Office for the Northern District of California agatitled to
absolute immunity for the decision not to prosecute YouTube for an antitrust viotation i
connection with Albert’s claim

CONCLUSION

Albert has failed to state a claim upon which relief may be gramiedchas 14 days tde
a motionseekng leave to amendis allegations that YouTube has violated the DMCA; his
anitrust claims are dismissed without leave to amelfid\Ibert seeks to amend his complaint, he
must redact personal information from all future filingstsat they may be filed publiclyif
Albert does not seek leave to ametig complaint will be dismissed in its entiretlternatively,
Albert may pay the $400 coditing fee and proceed with his case not in forma pauperis.

Attached is a form for Albert to either consent to or decline thedjgtion of a magistrate
6
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judge, which he must complete and file within 14 daidso attached is a letter providing

guidancea additional resources the Court provides pro se litigants.
IT IS SO ORDERED.

We;_—:\

Dated: December 42015

NATHANAEL M. COUSINS
United States Magistrate Judge
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OFCALIFORNIA

MARCEL ALBERT,
Plaintiff,

Case No0.15cv-05283 NC

V. CONSENT OR DECLINATION TO
MAGISTRATE JUDGE JURISDICTION
YOU TUBE, LLC,

Defendant.

INSTRUCTIONS: Please indicate below by checking one of the two boxes whe
you (if you are the party) or the party you represent (if you are an attorney in the case|
choose(s) to consent or decline magistrate judge jurisdiction in this matter. Sign this f
below your selection.

(1) Consentto Magistrate Judge Jurisdiction

In accordance with the provisions of 28 U.S.C. 8§ 636(c), | voluntaoihgentto
have a United States magistrate judge conduct all further proceedings in this case,
including trial and entry of final judgment. | understand that appeal from the judgment
shall be taken directly to the United States Court of Appeals for the Ninth Circuit.

OR

(1) DeclineMagistrate Judge Jurisdiction

In accordance with the provisions of 28 U.S.C. 8§ 636(@gclineto have a United
States magistrate judge conduct all further proceedings in this case and | hereby requ

that this case be reassigned to a United States district judge.

DATE: NAME:
COUNSEL FOR;
(OR “PRO SE:)

ther

est

Signature
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UNITED STATES DISTRICTCOURT
NORTHERN DISTRICT OF CALIFORNIA
280 Sout 1st Street
SanJog, CA95113

WWW.Cand.USCOUI’tS.QOV

SUSANY. SOONG GENERAL COURT NUMBER
CLERK OFCOURT 4085355363

To:  Pro SelLitigant
Re:  RepesentingYoursdf Before This Court

Dea Pro SelLitigant:

If you arerepresenting yourskin federal cout without repesentation by an attorney,
that iscdled proeealing “pro se” The cout hasfree resources to heyou find your wy
through the court sfemand praedures. The Feddr&®ro SeProgram athe San dse
Courthouse provides freeformation and limited-scope legal advice to peditigants in
federad civil cases. Th&ederal Ro SeProgram is aailable by appointment and ondxop-in
basis. Thé-ederd Pro SeProgran is aailable at Room 2070 in the SanskUnited Sates
Courthouse (Mondatp Thurséy 1:00 — 4:00 pm, onriday by appointment onjyand The
Law Foundation of Silicovalley, 152 N. 3rd Street, 3rd Floor, San Jose, CA (Monday to
Thursday 9:00 am —12:00 pm, onday by appointment on)yor by caling (408) 297-1480.

There are also onlineresources available on the court’'s webpdges Pro Se

Handbook, foundtahttp:/www.cand.uscourts.gov/prosehandbobles a dwnloadadle version

of thecourt’s own publaion: Representing Yourself in Federal Court: A Handbook for Pro
SelLitigants. Pay specidattentionto theCivil Litig ation Padkets tab on the |&, which

provides usefl fil lable forms.The Pro SeHandbook websitelso has alink to the Court’s

%%nv,?wg/

Susan Y. Soong
Clerk, United StéesDistrict Court

Electronic CaeFiling (ECF) website.
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

MARCEL ALBERT,
Plaintiff,

CaseNo. 15cv-05283NC

V. CERTIFICATE OF SERVICE
YOU TUBE, LLC,

Defendant

I, the undersigned, hereby certify that | am an employee in the Offibe @fléerk, U.S.

District Court, Northermistrict of California.

That on December 4, 2016SERVED a true and correct copy(ies) of the attached, by
placing said copy(ies) in a postage paid envelope addressed to the person@drdisiad, by
depositing said envelope in the U.S. Malil, or by placing said copy(ies) into awofiiterdelivery

receptacle located in the Clerk's office.

Marcel Albert

148 Bythia Street
Orangeville, ON L9W 4E¢
CANADA

Dated:December 4, 2015

Susan Y. Soong
Clerk, United States District Court

oy TN

Lili Harrell, Deputy Clerk to the
HonorableNATHANAEL M. COUSINS

10
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