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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

SCOTT JOHNSON Case N&b:16cv-04064HRL
Plaintiff,
ORDER GRANTING DEFENDANTS’
V. MOTION TO DISMISS THE
COMPLAINT
JOSEPH P. MELEHAN, Trustee of the
Patricia Melehan Trust; MAUREEN Re: Dkt. No. 24

MELEHAN MACHADO, Trustee of the
Patricia Melehan Trust; and DOESLQ,

Defendant.

According to his complaint, plaintiff Scott Johnssraquadriplegic who uses a
wheelchair for mobility and has a specially equipped e filed this action alleging that, due t
the presence of barrierstine parking lot of a shopping center at 1224-1228 South Bascom
Avenue in San Jose, he was denied fudl aqual accesturing visits in March, April, May, and
June 2015 as well as in February, March, and April 2016. Johnson says that there was only
standard disabled parking space andran accessible parking spacdss for the standard disabled
parking space, plaintiff says that it measurex ldnan 216 inches in length; lacked required
signagedid not have an adjacent access aisle; and was not located closest to the accessible

entrance it servedJohnsorasserts claim for violation of the Americans with Disabilities Act of
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1990(“ADA” or “Act”) (42 U.S.C. 88 1210%t seq) and one for violation ahe California
Unruh Civil Rights Act (Cal. Civ. Code 88§ 51-53).

Defendants Joseph P. Melehan Malireen Melehan Machadihe owners of theubject
property, now move to dismisise complainunder Fed. R. Civ. P. 12(b)(1) for lack of subject
matter jurisdiction. They claim thatelviolations alleged in the complaint do not exisat
Johnson’s ADA claim therefore is moot, and that the court has no authority to exercise
supplemental jurisdiction over the state law claiiternatively, defendantsnove to dismiss the
complaint pursuant to Fed. R. Civ. P. 12(b)(6), arguing that this action is barred by [&bbgs
contend thatlelaysin filing this suit andn effecting service of process hanesulted in the loss
and degradation of evidence that they would need to defend against plaintiff S@tiegat
Plaintiff opposes the motioiut failed to address the laches issue dt alll. partieshave
expressly consented that all proceedings in this matter may be heard dpcdipalicated by the
undersigned. 28 U.S.C. § 636(c); Fed. R. Civ. P. 73. Upon consideration of the moving and
responding paperss well as the oral arguments presefitdét court grantthe motion to dismiss
for lack of jurisdiction and does not reach defendants’ alternate Fed. R. Civ. P. 12(b)¢8) forot
dismissal.

DISCUSSION

“A Rule 12(b)(1) jurisdictional attack may be facial or factu&afe Air for Everyone v.

Meyer, 373 F.3d 1035, 1039 (9th Cir. 2004) (citing White v. Lee, 227 F.3d 1214, 1242 (9th
Cir.2000). ‘In a facial attack, the challenger asserts that the allegations contained in amompl
are insufficient on their fad®e invoke federal jurisdiction.'ld. “By contrast, in a factual attack,
the challenger disputes the truth of the allegations that, by themselves, wouldsaevoke

federal jurisdictiori. 1d. “In resolving a factual attack on jurisdiction, the district court may

! Defendants correctly note that plaintiff pmosition was filed 2 days lateeeCiv. L.R. 73(a),
andtheymove to strike it on that basiglaintiff did not provide an explanation for his tardy
filing, nor did he ask for leave to submit a belated one. And, indeed the docket shows that th
only the latest in a series of failures by plaintiff to comply with deadlif&@sen the dispositive
nature of the present motion, however, the court declines to strike the late opposition.

2 Plaintiff did not appear for the motion hearing.
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review evidence beyond the complaint without converting the motion to dismiss intooa hooti
summary judgment” and “reel not presume the truthfulness of the plaintiff's allegatiot.”
(citatiors omitted). “Once the moving party has converted the motion to dismiss into a factual
motion by presenting affidavits or other evidence properly brought before thetheysrty
opposing the motion must furnish affidavits or other evidence necessary to isatisiden of
establishing subject matter jurisdictiond. (citation omitted).

As discussed, defendamtgse a factual attack on jurisdictiaiaiming thatnone ofthe
alleged violations exisand that Johnsos’ADA claimis moot. ‘Because a private plaintiff can
sue only for injunctive relief (i.e., for removal of the barrier) under the Addefendans
voluntary removal of alleged barriers prior to trial caméhtie effect of mooting a plaintif§

ADA claim.” QOliver v. Ralphs Grocery Co., 654 F.3d 903, 905 (Bith 2011) (citation omitted).

Defendants submit the report of their retained expert, Kim Blackseth, whdaayetinspected
the premises on May 30, 2017 and found that the violations alleged in the complaint do not g
(Dkt. 29-1, Blackseth Declaration & Ex. A). In particular, he avers that (19 thas a van
accessible parking space on the premises; (2) the standard disabled gzakenbad an adjacent
access aisle and the required signage withaaay and “Minimum Fine $250” language; and (3
the standard disabled parking space was located on the shortest accessildahewtedessible
entrances. Id. 1 7). Blackseth further statd®at, using a tape measure, he confirmed that the
standard disabled parking space and the adjacent aisle were both 216 inches inléerigdh. (
Plaintiff argues thatlismissal under Fed. R. Civ. P. 12(b)(1) is imprdperause the
jurisdictionalissieis intertwined with the meritsf his ADA claim i.e. whether the parking lot is
ADA -compliant. The Ninth Circuit has'held that djjurisdictional finding of genuinely disputed
facts is inappropriate when ‘the jurisdictional issue and substantive isseigo intertwined that
the question of jurisdiction is dependent on the resolution of factual issues going taiteeomne

an action.” Safe Air for Everyone373 F.3d at 1039 (quoting Sun Valley Gasoline, Inc. v. Ernst

Enters, 711 F.2d 138, 139 (9th Cir. 1993)). However, that does not necessarily mean that m

of this kind can never be granted in the ADA context. Indeed, in Brooke v. Kalthia Groug,Ho

the district court did just that. No. 15cv18GBRC(KSC), 2015 WL 7302736 (S.D. Cal., Nov. 18,
3
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2015). Hereplaintiff failed to produce any evidence raising a genuine dispute as to defendants’

evidence about the current condition of the parking lot. He only asserted evidentiatipodjec

Blackseth’s report-objections that the court finds have been addressed by Blackseth’s declaratio

submitted with defendants’ reply brigf.

Nor has plaintiff convincingly demonstrated that the voluntary cessation docteiciages
a finding of mootness here. Under that doctriefendants “bearfthe formidable burden of
showing that it is absolutely clear the allegedly wrongful behavior could remnahly be

expected to recur.ld. (quoting_Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc.,

528 U.S. 167, 190 (2000)Courts geneilyy hold “that where structural modifications are made,
then it is absolutely clear the allegedly wrongful behavior could not reasonabipdxes to

occur in the futuré. Id. Plaintiff cites cases indicating that parking lot striping requires periodi

A4

maintenance. See, e.4o0zano v. C.A. Martinez Family Ltd. Partnership, 129 F. Supp.3d 967,

970-71 (S.D. Cal. 2015); Moeller v. Taco Bell Corp., 816 F. Supp.2d 831, 862 (N.D. Cal. 2011).

However, based on the unrefuted evidence presented, the court finds that the modifradi®ns
to the parking lot (e.g., installation of a van accessible space, signage, andsaibkcasle with
the standard disabled parking space) are more akinuctural changes that courts generally

deem permanent enough to assure that the violation will not r8eg. e.g.Oliver, 654 F.3d at

906 n.5 (affirming the district court’s conclusion thatdifications in towaway signage, signage
in a van accessible stall, and the painting of a stop sign on the pavement ee$isébbrroute
were among the types of features timabted the plaintiff's claim)Moreover, while it is unclear

precisely when defendants made these modifications, unlike in Lozahdogtidr, there is no

evidence before the court of a history of lapsecompliance with the ADA.
Accordingly,the court grantdefendants’ motion to dismisise ADA claim for lack of

subject mattejurisdiction based on mootness and does not reach the alternate motion to dism

under Fed. R. Civ. P. 12(b)(6) for failuestate a claimBecause the ADA claim has been

dismissed for lack of subject matter jurisdiction, the court has no discretidaitojuisdiction

3 Plaintiff filed no objections to that declaration, and the time for doing so has passed. Civ. L|.
7-3(d)(1). Plaintiff's objections are overruled.
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over plaintiff's state law claims, and those claims are dismissed without ipeejud
ORDER
Based on théregoing, defendants’ Fed. R. Civ. P. 12(b)(1) motion to disthes®\DA
claimfor lack of subjet matter jurisdiction is granted. Plaintiff's state law claim is dismissed
without prejudice.The clerk shall enter judgment accordingly and close this file.
SO ORDERED.
Dated: August 22, 2017

HOWARD RfLLOYD
United StateS Magistrate Judge
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5:16-cv-04064HRL Notice has been electronically mailed to:
Dennis Jay Price , I  DennisP@potterhandm
Eric J. Stephenson  estephenson@ patday.com

Mark Dee Potter mark@potterhandy.com, russ@potterhandy.com, sts@potterhandy.com
wesleyc@potterhandy.com

Mary Irene Melton  MaryM@PotterHandy.com, sts@potterhandy.com,
wesleyc@potterhandy.oo

Phyl Grace phylg@potterhandy.com, sts@potterhandy.com, wesleyc@ patyecban
Raymond George Ballister , Jr  rayballister@potterhandy.com

Sarahann Shapiro  sshapiro@palckcay.com, echavarria@patniccay.com,
estephenson@pahtecay.com, mgarcia@pahiccay.com, mkarczewski@ paimccay.com




