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7
8 UNITED STATES DISTRICT COURT
9 NORTHERN DISTRICT OF CALIFORNIA
10 SAN JOSE DIVISION
11 | X ONE, INC. Case No. 5:16-CV-6050-LK (SVK)
12 Plaintiff, STIPULATED PROTECTIVE ORDER
FOR LITIGATION INVOLVING
13 V. PATENTS, HIGHLY SENSITIVE
4 | uBER TECHNOLOGIES, INC. CONFIDENTIAL INFORMATION
15 Defendant.
16
17 | 1. PURPOSES AND LIMITATIONS
18 Disclosure and discovery activity in thastion are likely tanvolve production of
19 | confidential, proprietary, or prate information for which speciplotection from public disclosure
20 | and from use for any purpose other than prosegukiis litigation may be warranted. Accordingly}
21 || the parties hereby stipulate todapetition the court to enter the following Stipulated Protective
22 | Order. The parties acknowledge that this Order doesonfer blanket protections on all disclosures
23 | orresponses to discovery anditthe protection it affords fropublic disclosure and use extends
24 || only to the limited information or items tharte entitled to confideial treatment under the
25 | applicable legal principles. The parties furtherremiledge, as set forth Bection 14.4, below, that
26 || this Stipulated Protective Orddoes not entitle them to fileoofidential information under seal;
27 | Civil Local Rule 79-5 sets forth ¢hprocedures that must be followed and the standards that will be
28 | applied when a party seeks permission ftbencourt to file material under seal.
1 Case No, 516.CV-0050LLHK (SVK)
Dockets.Justia.com


https://dockets.justia.com/docket/california/candce/5:2016cv06050/304306/
https://docs.justia.com/cases/federal/district-courts/california/candce/5:2016cv06050/304306/54/
https://dockets.justia.com/

© 00 ~N o o b~ w N P

N RN N N N N N N DN R P R R R R R R R
0w N o OO A~ W N FPBP O © 0 N O 0o~ W N B O

2. DEFINITIONS

2.1 Challenging Party: a Party or Nonryahat challengethe designation of

information or items under this Order.

2.2 “CONFIDENTIAL” Information or Itemsinformation (regardless of how it is

generated, stored or maintained}tamgible things that qualify f@rotection under Federal Rule o
Civil Procedure 26(c).

2.3 Counsel (without qualifier): Outside CounseéRecord and House Counsel (as we

as their support staff).

2.4 Designated House Counsel: Houseliisel who seek access to “HIGHLY

CONFIDENTIAL — ATTORNEYS’ EYES ONLY” information in this matter.

2.5 Designating Party: a Party don-Party that designatedonmation or items that it

produces in disclosures orraesponses to discovery @&ONFIDENTIAL” or “HIGHLY
CONFIDENTIAL — ATTORNEYS’ EYES ONLY or “HIGHLY CONFIDENTIAL — SOURCE
CODE".

2.6 Disclosure or Discovery Matal: all items or information, regardless of the medil

or manner in which it is generated, stored, omta@ned (including, amongther things, testimony,
transcripts, and tangible thingfhat are produced or generatedlisclosures or responses to
discovery in this matter.

2.7  Expert: a person with spel@ad knowledge or experienaea matter pertinent to th
litigation who (1) has been retained by a Party ocatsnsel to serve as arpert withess or as a
consultant in this action, (2) is not a past or current employee of a Party or of a Party’s comp
and (3) at the time of retention,nst anticipated to become an employee of a Party or of a Part
competitor.

2.8 “HIGHLY CONFIDENTIAL —ATTORNEYS’ EYES ONLY” Information or Items:

extremely sensitive “Confidential Information or Items,” disclosure of which to another Party ¢
Non-Party would create a subsiahtisk of serious harm that could not be avoided by less
restrictive means.

2.9 “HIGHLY CONFIDENTIAL — SOURCE CODEInformation or Items: extremely
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sensitive “Confidential Information or Items” rgsenting computer code and associated comm
and revision histories, formulas, engineering specifications, omsties that define or otherwise
describe in detail the algorithms or structure dfvgare or hardware designs, disclosure of which
another Party or Non-Party wouldeate a substantial risi serious harm that could not be avoid
by

less restrictive means.

2.10 _House Counsel: att@ys who are employees of a yaxi this actbon. House Counse

does not include Outside Counsel @d&rd or any other outside counsel.
2.11 Non-Party: any natural person, partngrsborporation, associah, or other legal
entity not named as a Party to this action.

2.12 Outside Counsel of Record: attorneys wieonat employees of a party to this actic

but are retained to represent or advise a pattyiscaction and haveppeared in this action on

behalf of that party or are affiliated with a law firm which has appeared on behalf of that party.

2.13 _Party: any party to thestion, including all of its fficers, directors, employees,
consultants, retained experts, and Out§ldansel of Record (arttieir support staffs).

2.14 Producing Party: a Party or Non-Party that produces Disclosure or Discovery

Material in this action.

2.15 Professional Vendors: persons or entitias phovide litigation support services (e.

photocopying, videotaping, translag, preparing exhibits or deonstrations, and organizing,
storing, or retrieving data iany form or medium) and theamployees and subcontractors.

2.16 Protected Material: any Dissure or Discovery Mataal that is designated as

“CONFIDENTIAL,” or as “HIGHLY CONFIDENTIAL — ATTORNEYS’' EYES ONLY” or as
“‘HIGHLY CONFIDENTIAL — SOURCE CODE.”

2.17 Receiving Party: a Party that receivescldisure or Discovery Material from a

Producing Party.
3. SCOPE
The protections conferred by tiipulation and Order cover nohly Protected Material (&

defined above), but also (1) any information copeeéxtracted from Pretted Material; (2) all
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copies, excerpts, summaries, or compilatiohBrotected Materiabnd (3) any testimony,
conversations, or presentations by Parties or @aiinsel that might reaéProtected Material.
However, the protections conferred by thigp&ation and Order do not cover the following
information: (a) any information that is in the fpiglldomain at the time of disclosure to a Receivihg
Party or becomes part of the public domain afgedisclosure to a Receiving Party as a result of
publication not involving a violson of this Order, including
becoming part of the public re@bthrough trial or otherwisend (b) any information known to the
Receiving Party prior to the disclosure or obtaihgdhe Receiving Party after the disclosure from a
source who obtained the information lawfullydaimder no obligation ofonfidentiality to the
Designating Party. Any use of ProtedtMaterial at trial shall bgoverned by a separate agreement
or order.
4, DURATION

Even after final disposition of this litigatiothe confidentiality obligaons imposed by this
Order shall remain in effect until a Designatingti?Pagrees otherwise iariting or a court order
otherwise directs. Final dispositishall be deemed to be the late(Df dismissal of all claims and
defenses in this action, with or without prejudiaed (2) final judgment herein after the completipn
and exhaustion of all appeals, rehearings, remamnals, or reviews of this action, including the
time limits for filing any motions or applicationsrfextension of time pursoato applicable law.

5. DESIGNATING PROTECTED MATERIAL

51 Exercise of Restraint and Care in Designating Material for Protection. Each Payty or

Non-Party that designates information or itenrspimtection under this Order must take care to

limit any such designation &pecific material thagualifies under the apprapte standards. To the

—h

extent it is practical to do sthie Designating Party must designiteprotection only those parts g
material, documents, items, or oral or written camioations that qualify — sihat other portions of
the material, documents, items, or communicatfonsvhich protection is not warranted are not
swept unjustifiably within the ambit of this Order.

Mass, indiscriminate, or routzed designations are prohildteDesignations that are shown

to be clearly unjustified or that have berade for an improper purpose (e.g., to unnecessarily
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encumber or retard the case development ggoeto impose unnecessary expenses and burdg

other parties) expose the dgnating Party to sanctions.

If it comes to a Designating Party’s attentioattimformation or items that it designated for

protection do not qualify for protgon at all or do not qualify fathe level of protection initially
asserted, that Designating Party must prompttifynall other parties that it is withdrawing the
mistaken designation.

5.2 Manner and Timing of Designations. Excepbtéerwise provided in this Order (s€

e.g., second paragraph of section 5.2(a) below), otreswise stipulated @rdered, Disclosure or
Discovery

Material that qualifies for @tection under this Order must blearly so designated before
the material is disclosed or produced.

Designation in conformity ih this Order requires:

(a) for information in documentary form (e.g., paper or electronic documents, b

excluding transcripts of depositionsother pretrial or trial proceews), that the Producing Party
affix the legend “CONFIDENTIAL” or “HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES
ONLY” or “HIGHLY CONFIDENTIAL — SOURCE QODE” to each page that contains protecte
material. If only a portion or ptions of the material on a ga qualifies for protection, the
Producing Party also must clearly identify piretected portion(s) (e.doy making appropriate
markings in the margins) and must specify, faheportion, the level of protection being assertec
A Party or Non-Party that mageriginal documents or materials available for inspection
need not designate them for protection until afteritispecting Party has indicated which materiz
would like copied and produced. During the inspection and before the designation, all of the
made available for inspection shall eedhed “HIGHLY CONFIDENTIAL — ATTORNEYS’
EYES ONLY.” After the inspeting Party has identified the daments it wants copied and
produced, the Producing Party must determine vtlazuments, or portions thereof, qualify for
protection under this Order. Then, before praglgithe specified documents, the Producing Part
must affix the appropriate legend (“CONIENTIAL” or “HIGHLY CONFIDENTIAL —
ATTORNEYS’ EYES ONLY” or “HIGHLY CONFIDENTIAL — SOURCE CODE) to each page
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that contains Protected MateriHilonly a portion or portions of thmaterial on a page qualifies fo
protection, the Producing Party also must clearly identify thegted portion(s) (e.g., by making
appropriate markings in the margins) and nsyp&cify, for each portion, the level of protection
being asserted.

(b) for testimony given in deposition or irhet pretrial or trial proceedings, that th

11%

Designating Party identify on the record, befthre close of the deposition, hearing, or other
proceeding, all protected testimony and specifyi¢kiel of protection beig asserted. When it is
impractical to identify separately each portafrtestimony that is erited to protection and it

appears that substantial portiafghe testimony magualify for protection, tB Designating Party

—+

may invoke on the record (before the deposition,ihgaor other proceeding is concluded) a righ

to have up to 21 days to identify the specifictipms of the testimony as to which protection is

sought and to specify the level of protection beisgepaed. Only those portions of the testimony that

are appropriately designated for protection within the 21 days shall beeddwethe provisions of

this Stipulated Protective Ordélternatively, a Designating Partgay specify, at the deposition g

-

up to 21 days afterwards if thatrppel is properly invoked, that the t&e transcripshall be treated
as “CONFIDENTIAL” or “HIGHLY CONFIDENTIAL — ATTORNEYS’' EYES ONLY.”

Parties shall give the otherrpas notice if theyeasonably expect apiesition, hearing or
other proceeding to include Proted Material so that the othparties can ensure that only
authorized individuals who have signed tAeknowledgment and Agreement to Be Bound”
(Exhibit A) are present at thopeoceedings. The use of a documasnan exhibit at a deposition
shall not in any way affect its designat@as “CONFIDENTIAL” or “HIGHLY CONFIDENTIAL —
ATTORNEYS' EYES ONLY.”

Transcripts containing Protect&thterial shall have an obviolsgend on the title page that
the transcript contains Protectildterial, and the title page shall be followed by a list of all pages
(including line numbers as appropripteat have been designatedPastected Material and the level
of protection being asserted the Designating Party. The DesigmgtiParty shall inform the court
reporter of these requirementayAtranscript that is preparéefore the expiration of a 21-day

period for designation shall beeited during that period agtihad been designated “HIGHLY
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CONFIDENTIAL — ATTORNEYS’ EYES ONLY” in itsentirety unless otheiige agreed. After the

expiration of that period, the transcripadifbe treated only aactually designated.

(c) for information produced in some form other than documentary and for any

tangible items, that the Producing Party affix jppraminent place on the exteriof the container o
containers in which the information or itasnstored the legend @NFIDENTIAL” or “HIGHLY
CONFIDENTIAL — ATTORNEYS’ EYES ONLY or “HIGHLY CONFIDENTIAL — SOURCE
CODE". If only a portion or portions of theformation or item warrantrotection, the Producing
Party, to the extent practicable, shall identify pgrotected portion(shd specify the level of
protection being asserted.

5.3 Inadvertent Failures to Designate. If tiynebrrected, an inadvertent failure to

designate qualified informatiaor items does not, standing alomaive the Designating Party’s
right to secure protection undghis Order for such material. Upon timely correction of a
designation, the Receiving Party must make reason#blésdo assure that the material is treate
accordance with the provisions of this Order.

6. CHALLENGING CONFIDENTIALITY DESIGNATIONS

6.1  Timing of Challenges. Any Party ooN-Party may challenge a designation of

confidentiality at any time. Unless a prompt challenge to a Designating Party’s confidentiality

14

bther

d in

designation is necessary to avoid foreseeabletamtiz unfairness, unnecessary economic burdens,

or a significant disruption or delay of the litigation, a Party does not waive its right to challenge a

confidentiality designation by @tting not to mount a challenge promptly after the original
designation is disclosed.

6.2 Meet and Confer. The Challenging Partylishdiate the dispug resolution process

by providing written notice of each designation itlgllenging and describing the basis for each
challenge. To avoid ambiguity as to whether alleinge has been made, the written notice must
recite that the challenge to corditiality is being made in accordance with this specific paragrg
of the Protective Order. The pag shall attempt to resolve eadimallenge in good faith and must
begin the process by conferring directly (in vaiceroice dialogue; other forms of communicatiol

are not sufficient) within 14 days of the datesefvice of notice. lgonferring, the Challenging
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Party must explain the basis its belief that the confidenti&y designation was not proper and
must give the Designating Party an opportunityetoew the designated maitd, to reconsider the
circumstances, and, if no change in designatiaffésed, to explain the basis for the chosen
designation. A Challenging Party may proceed tady stage of the challenge process only if i
has engaged in this meet and confer procesisdii establishes thdte Designating Party is
unwilling to participate in the meet andnfer process in a timely manner.

6.3  Judicial Intervention. If the Partieannot resolve a cHahge without court

intervention, the Challenging Party shall file and serve a motion challenging a confidentiality
designation under Civil Local Rule(@nd in compliance with Civil Local Rule 79-5, if applicable
within 21 days of the initial nate of challenge or within 14 dagéthe parties agreeing that the
meet and confer process will not resolve their dispahichever is earlier. Each such motion mu
be accompanied by a competent declaration affirming that the movant has complied with the
and confer requirements imposed in the precegarggraph. Failure by the Challenging Party to
make such a motion including the required deadlamawrithin 21 days (oL4 days, if applicable)
shall automatically waive the challenge.

The burden of persuasion in any such lemgle proceeding shall be on the Designating

Party. Frivolous challenges and those madafoimproper purpose (e.g., to harass or impose

meet

unnecessary expenses and burdens on others)amay expose the Challenging Party to sanctions.

All parties shall continue to afford the materrabjuestion the level gdrotection to which it is
entitled under the Producing Party’s destgrauntil the court rules on the challenge.

7. ACCESS TO AND USE OF PROTECTED MATERIAL

7.1 Basic Principles. A Receiving Party may Bsetected Material #t is disclosed or

produced by another Party or &yNon-Party in connection withis case only for prosecuting,

defending, or attempting to setthas litigation. Such Protected Maial may be disclosed only to
the categories of persons and urtterconditions described in tHrder. When the litigation has
been terminated, a Receiving Party must complly the provisions of section 15 below (FINAL

DISPOSITION).

Protected Material must be stored and maei by a Receiving Party at a location and in a
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secure mannéthat ensures that access is limited to the persons authorized under this Order.

7.2 Disclosure of “CONFIDENTIAL” Informatin or Iltems. Unless otherwise ordered

the court or permitted in writing by the Desi¢ging Party, a Receiving Party may disclose any
information or item designated “CONFIDENTIAL” only to:

(a) the Receiving Party’s Outside CounseRetcord in this action, as well as
employees of said Outside Counsel of Recondltom it is reasonably necessary to disclose the
information for this litigation and who havegsied the “Acknowledgmer@nd Agreement to Be
Bound” that is attached hereto as Exhibit A;

(b) the officers, directors, and employees (including House Counsel) of the Red
Party to whom disclosure is reasonably necedsarthis litigation and who have signed the
“Acknowledgment and Agreement to Be Bound” (Exhibit A);

(c) Experts (as defined inithOrder) of the Receiving Pgrto whom disclosure is
reasonably necessary for this litigation arftbvhave signed the “Acknowledgment and Agreeme
to Be Bound” (Exhibit A);

(d) the court and its personnel;

(e) court reporters and their staff, gs$ional jury or trial consultants, and
Professional Vendors to whom dissloe is reasonably necessarytfas litigation and who have
signed the “Acknowledgment and Agreement to Be Bound” (Exhibit A);

(f) during their deposibns, witnesses in the actionwtom disclosure is reasonably
necessary and who have sigtied “Acknowledgment and Agreement to Be Bound” (Exhibit A),
unless otherwise agreed by the [Qesiting Party or ordered byetltourt. Pages of transcribed
deposition testimony or exhibits to depositions tieaeal Protected Material must be separately
bound by the court reporter and may not be disclosed to anyone except as permitted under t
Stipulated Protective Order.

(9) the author or recipient of a documeanhtaining the information or a custodian

Y1t may be appropriate under cémtaircumstances to require the Receiving yaot store any electronic Protected Material
password-protected form.
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other person who otherwisegs@ssed or knew the information.

7.3 Disclosure of “HIGHLY CONFIDENIAL — ATTORNEYS' EYES ONLY” and

“HIGHLY CONFIDENTIAL — SOURCE CODE?”" Information or Items. Unless otherwise ordere(

by the court or permitted in writing by the Dgsating Party, a Receiving Party may disclose any
information or item designated “HIGHLY QU-IDENTIAL — ATTORNEYS’ EYES ONLY” or
“HIGHLY CONFIDENTIAL — SOURCE CODE” only to:

(a) the Receiving Party’s Outside CounseRetord in this action, as well as
employees of said Outside Counsel of Recomtiiom it is reasonably necessary to disclose the
information for this litigation and who havegseed the “Acknowledgmer@nd Agreement to Be
Bound” that is attached hereto as Exhibit A;

(b) Designated House Counsel of the Receiving P&tywho has no involvement i
competitive decision-making, (2) to whom disclosisreeasonably necessary for this litigation, (3
who has signed the “Acknowledgment and Agreenm@Be Bound” (Exhibit A), and (4) as to
whom the procedures set forth in paragraph 7.4(a)(1), below, have been follopExberts of the
Receiving Party (1) to whom disclosure is readiy necessary for this litigation, (2) who have
signed the “Acknowledgment and Agreement toB®end” (Exhibit A), and (3) as to whom the
procedures set forth in paragraph(2)@&), below, have been followed;

(d) the court and its personnel;

(e) court reporters and their staffpfessional jury or trial consultantsd
Professional Vendors to whom dissloe is reasonably necessarytfas litigation and who have
signed the “Acknowledgment and Agreemh to Be Bound” (Exhibit A); and

(f) the author or recipient of a documenhtaining the information or a custodian (¢

other person who otherwisegs@ssed or knew the information.

2 It may be appropriate underrtgn circumstances to limiténnumber of Designated HouSeunsel who may access “HIGHLY
CONFIDENTIAL — ATTORNEYS’ EYES ONL” information under this provision.

3 This Order contemplates thaesignated House Counsel shait have access to any infornoator items designated “HIGHLY
CONFIDENTIAL — SOURCE CODE.” It maglso be appropriate under certain cirstances to limit how Designated House
Counsel may access “HIGHLY CONFIDENTIALATTORNEYS’ EYES ONLY” inform&on. For example, Designated House
Counsel may be limited to viewing “HIGHLZONFIDENTIAL — ATTORNEYS'EYES ONLY” information onlyif it is filed with
the court under seal, or in the presence d&ida Counsel of Record at their offices.
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7.4 Procedures for Approving or ObjectingDsclosure of “HIGHLY CONFIDENTIAL —

ATTORNEYS' EYES ONLY” or “HIGHLY CONFIDENTIAL — SOURCE CODE" Information of

Iltems to Designated House Counsel or Experts.

(a)(1) Unless otherwise ordered by tdoeirt or agreed to in writing by the
Designating Party, a Party that seé# disclose to Designatestise Counsel any information or

item that has been designated “HIGHCONFIDENTIAL — ATTORNEYS’ EYES ONLY”

pursuant to paragraph 7.3(b) firstist make a written request t@tBesignating Party that (1) sets

forth the full name of the Designated House Couasdlthe city and state bfs or her residence,
and (2) describes the Designateaulde Counsel’s current and reasonably foreseeable future prn
job duties and responsibibt in sufficient detail to determinehfouse Counsel is involved, or ma
become involved, in any competitive decision-making.

(a)(2) Unless otherwise ordered by tdoeirt or agreed to in writing by the
Designating Party, a Party that seé# disclose to an Experts(defined in this Order) any
information or item that has been desigddtdlIGHLY CONFIDENTIAL — ATTORNEYS' EYES
ONLY” or “HIGHLY CONFIDENTIAL — SOURCE QODE” pursuant to paragph 7.3(c) first mus
make a written request to the Designating Party that (1) identifies the general categories of
“‘HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY” or “HIGHLY CONFIDENTIAL —
SOURCE CODE" information that the Receiving Rateks permission to disclose to the Exper
(2) sets forth the full name of the Expert and tigand state of his or herimary residence, (3)
attaches a copy of the Expert’'s current resumadéhtifies the Expert’s current employer(s), (5)
identifies each person or entity from whore thxpert has received compensation or funding for
work in his or her areas okpertise or to whom the expdras provided professional services,

including in connection with litigation, at any time ding the preceding five yearsand (6)

“ It may be appropriate in certain circsimnces to require any Designated HouserSel who receives “HIGHLY CONFIDENTIAL
— ATTORNEYS’ EYES ONLY” information pursuaro this Order to disclose any relevahiinges in job duties or responsibilitieg
prior to final disposition of the litigation to allow the Desagjing Party to evaluate any later-arising competitive decisiaking
responsibilities.

5 If the Expert believes any of this information is subject to a confidentiality obligation to a third-party, then the Bxpepreivide
whatever information the Expert believes can be disclosdmutitviolating any confidentiality agreements, and the Party regédi
disclose to the Expert shall be avhliato meet and confer with the Desiting Party regarding any such engagement.
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identifies (by name and number of the casendililate, and location aburt) any litigation in
connection with which the Expert has offereghert testimony, includig through a declaration,
report, or testimony at a deposition daltrduring the preceding five yedts.

(b) A Party that makes a request anovmtes the information specified in the
preceding respective paragraphs may disclossubject Protected Matatito the identified
Designated House Counsel or Expettess, within 14 days of lilering the request, the Party
receives a written objection from the DesignatingyPa&ny such objection mustet forth in detail
the grounds on which it is based.

(c) A Party that receives a timely writtebjection must meetna confer with the
Designating Party (througtirect voice to voice dialogue) to ttg resolve the matter by agreeme
within seven days of the written objection. If naegment is reached, the Party seeking to make
disclosure to Designated Houseudsel or the Expert may filenaotion as provided in Civil Local

Rule 7 (and in compliance with Civil Local Ru8-5, if applicable) se@kg permission from the

court to do so. Any such motion must describecth@mstances with specificity, set forth in detaj

the reasons why the disclosurellesignated House Counsel or thepert is reasonably necessary
assess the risk of harm that the disclosure wenldil, and suggest any additional means that cg
be used to reduce that risk. In addition, angh motion must be accompanied by a competent
declaration describing the partiedforts to resolve the matter by agreement (i.e., the extent an
content of the meet and confer discussi@mg) setting forth the reasons advanced by the
Designating Party for its refuisi@ approve the disclosure.

In any such proceeding, the Party opposinglolsstce to Designated House Counsel or th
Expert shall bear the bund@f proving that the risk of harmahthe disclosure would entail (unde
the safeguards proposed) outweighs the Receiving Pagd to disclose the Protected Material

its Designated House Counsel or Expert.

® It may be appropriate in caih circumstances to restrict the Expert from utzdéng certain limited work prior to the temaition of
the litigation that could foreseeably result in an iogar use of the Designating Best‘HIGHLY CONFIDENTIAL —
ATTORNEYS’ EYES ONLY” information.
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8. PROSECUTIONBAR

Absent written consent from the Producing Paany individual repgsenting Plaintiff who
receives access to “HIGHLY CONFIDENTIAE ATTORNEYS’ EYESONLY” or “HIGHLY
CONFIDENTIAL — SOURCE CODE" technical or samarcode information shanot be involved in
the prosecution of patents or patent applicatrefesting to mapping andeacking of wireless device|
for location-based services, incladiwithout limitation tle patents asserted in this action and an
patent or application claiming prityito or otherwise related todtpatents asserted in this action,
before any foreign or domestic agency, including the United States Patent and Trademark O
(“the Patent Office”). For purposes of this paragraph, “prog@my includes diredy or indirectly
drafting, amending, advising, or otherwise affectimg scope or maintenance of patent cldiriis.
avoid any doubt, “prosecution” as used in fasagraph does not inle representing a party
challenging a patent before a domestic or for@gency (including, but not limited to, a reissue
protest.ex parte reexaminationinter partes reexamination, omter partes review). Notwithstanding
the foregoing, an attorney that is otherwise sulifethis provision may participate in activities
defending a patent before a domestic or forag@ncy (including, but not limited to, a reissue
protest.ex parte reexaminationinter partes reexamination, omter partes review), if such counsel
expressly agrees that in connection with guateedings, it will not rely on or use any HIGHLY
CONFIDENTIAL — ATTORNEYS’ EYES ONLYor HIGHLY CONFIDENTIAL — SOURCE
CODE technical or source code information and will peticipate in any activities that will affect
the scope of the claims, including without limitatidrafting, amending, or ahing the scope of an
amended or added claim. This ProsemuBar shall begin when access to “HIGHLY
CONFIDENTIAL — ATTORNEYS’ EYES ONLY or “HIGHLY CONFIDENTIAL — SOURCE
CODE” technical or source code information rstfireceived by the affed individual and shall

end two (2) years after finegrmination of this action.

" It may be appropriate under certain circumstances to require Outsittoase Counsel who receive access to “HIGHLY
CONFIDENTIAL — ATTORNEYS’ EYES ONLY” infamation to implement an “Ethical Wall.”

8 Prosecution includes, for example, original pasion, reissue and reexamination proceedings.
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9. SOURCECODE

(@) To the extent production of sourceledecomes necessary in this case, a
Producing Party may designate source codél6SHLY CONFIDENTIAL - SOURCE CODE” if
it comprises or includes confidential, pragtary or trade s&et source code.

(b) Protected Material designatasl “HIGHLY CONFIDENTIAL — SOURCE
CODE” shall be subject to all of the prdiiens afforded to “HIGHLY CONFIDENTIAL —
ATTORNEYS’ EYES ONLY” information includinghe Prosecution Bar set forth in Paragraph
and may be disclosed only to the indwals to whom “HIGHLY CONFIDENTIAL —
ATTORNEYS’ EYES ONLY” informdion may be disclosed, as $etth in Paragraphs 7.3 and 7.
with the exception of Designated House Coufisel.

(©) Any source code produced in discovemall be made available for inspecti
in a format allowing it to be reasonably reveshand searched, duringrn@al business hours or at

other mutually agreeable times, at an officéhef Producing Party’s counsel or another mutually

o)

agreed upon locatioihe source code shall be made avaddbl inspection on a secured computer

in a secured room without Internet access twokk access to other compus, and the Receiving
Party shall not copy, remove, or otherwise $fanany portion of the source code onto any

recordable media or recordable device. Camerdsphones, thumbdrives, mery sticks, laptops,
computers, PDAs, tablets, or any other storagdian@ medium may not be taken into the room
where the stand-alone computer is placed. Dlece code reviewer may take handwritten notes
during the review, but may not cogyandwritten or otherwise, portions of the code other than w
is minimally necessary to take notes. The ProduBiggy may visually monitathe activiies of the
Receiving Party’s representatives during any sounde ceview, but only to ensure that there is 1

unauthorized recording, copying, carismission of the source code.

° It may be appropriate underrtan circumstances to allowddse Counsel access to derivativaterials inaiding “HIGHLY
CONFIDENTIAL - SOURCE CODE” iformation, such as exhibits motions or expert reports,

191t may be appropriate under c#rt circumstances to require the Receiving Parkeep a paper log indicating the namesnyf a
individuals inspecting the source code dates and times of inspection, and the raofeny individuals to whom paper cop@s
portions of source code are provided.
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(d) The Receiving Party may request paper copies of limited portions of sol

code that are reasonably necessary for the prepact court filings, pleadings, expert reports, of

other papers, or for deposition or trial, butlshat request paper copies for the purposes of
reviewing the source code other theactronically as set forth in gagraph (c) in the first instance
The Producing Party shall provide all such sowade in paper form including bates numbers an
the label “HIGHLY CONFIDENTIAL - SOURCE COE.” The Producing Party may challenge tf
amount of source code requestedhand copy form pursuant to tdespute resolution procedure ar
timeframes set forth in Paragraphvhereby the Producing Partytinee “Challenging Party” and the
Receiving Party is the “Designating Partgt purposes of dispute resolution.

(e) The Receiving Party shall maintaimecord of any individual who has
inspected any portion of the source code @ttebnic or paper form. The Receiving Party shall
maintain all paper copies of apyinted portions of the source coitea secured, locked area. The
Receiving Party shall not createyeelectronic or othemages of the paper copies and shall not

convert any of the information contained in Jaer copies into any electronic format. The

Receiving Party shall only make additional paper esjfi such additional copies are (1) necessary

to prepare court filings, pleadings, other papers (including a tegtifg expert’s expert report), (2
necessary for deposition, or (3) otherwise necegeatie preparation of its case. Any paper cop
used during a deposition shall be retrieved byPitwelucing Party at the end of each day and mu

not be given to or left with a court reporter or any other unauthorized individual.

10. PROTECTED MATERIAL SUBPOENAED ORRDERED PRODUCED IN OTHER
LITIGATION

If a Party is served with a subpoena @oart order issued iather litigation that
compels disclosure of any information or itedesignated in this action as “CONFIDENTIAL” or
“HIGHLY CONFIDENTIAL — ATTORNEYS' EYES ONLY” or “HIGHLY CONFIDENTIAL —
SOURCE CODE” that Party must:

1 The nature of the source code at issue in a particular case may warrant additional protections or restrictions, For megrbeld,

appropriate under certairrcimstances to require the Receiving Party toigeomotice to the Producing Party before inclgdin
“HIGHLY CONFIDENTIAL — SOURCE CODE” informatiorin a court filing, pleadig, or expert report.
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(a) promptly notify in writing the Designaiy Party. Such notification shall include
copy of the subpoer@ court order;

(b) promptly notify in writing the party who caused the subpoena or order to iss
the other litigation that some dlt af the material covered by thelspoena or order is subject to th
Protective Order. Such notificati shall include a copy of thigigulated Protective Order; and

(c) cooperate with respect to all reasorgiriocedures sought to be pursued by thg
Designating Party whose Protettelaterial may be affected.

If the Designating Party timely seeks a pative order, the Party served with the
subpoena or court order shall not produeg iaformation designated in this action as
“CONFIDENTIAL” or “HIGHLY CONFIDENTIAL — ATTORNEYS' EYES ONLY” or
“HIGHLY CONFIDENTIAL — SOURCE CODE” before determination by the court from which
the subpoena or order issued, unless the Pastglitained the DesignatifRarty’s permission. The
Designating Party shall bear therden and expense of seekingtpction in that court of its
confidential material — and nothimg these provisions should leenstrued as authorizing or
encouraging a Receiving Party in this actiodigpbey a lawful directive from another court.

11. A NON-PARTY’'S PROTECTEIMATERIAL SOUGHT TO BEPRODUCED IN THIS
LITIGATION

@) The terms of this Order are agplble to information produced by a Non-
Party in this action and diggnated as “CONFIDENTIAL” ofHIGHLY CONFIDENTIAL —
ATTORNEYS’ EYES ONLY” or “HIGHLY CONFIDENTIAL — SOURCE CODE”". Such
information produced by Non-Parties in connectiotihis litigation is potected by the remedies
and relief provided by this Ordddothing in these provisions shdube construed as prohibiting a

Non-Party from seekingdalitional protections.

(b) In the event that a Pwiis required, by a valid discovery request, to produ¢

Non-Party’s confidential information in its possessiand the Party is subjectan agreement with

12 The purpose of imposing these duties is to alert the intengattes to the existence of this Protective Order and todatffer
Designating Party in this case an opportunity to try to praeconfidentiality interests ithe court from which the subgoa or order
issued.

16 STIPULATED PROTECTIVEORDER

a

e in

S

D

ea

Case No. 5:16-CV-6050-LHK (SVH

L)



© 00 ~N o o b~ w N P

N RN N N N N N N DN R P R R R R R R R
0w N o OO A~ W N FPBP O © 0 N O 0o~ W N B O

the Non-Party not to produce the Non-Party'sfential information, then the Party shall:

1. promptly notify in writing the Requisg Party and the Non-Party that som
or all of the information requesd is subject to a confidentigliagreement with a Non-Party;

2. promptly provide the Non-Party with a copy of the Stipulated Protective
Order in this litigation, the relem&discovery request(s), and a r@aably specific description of th
information requested; and

3. make the information requested #afalie for inspection by the Non-Party.

(©) If the Non-Party fails to object seek a protective order from this court

within 14 days of receiving the notice and aopanying information, the Receiving Party may
produce the Non-Party’s confidential informatiospensive to the discowerequest. If the Non-
Party timely seeks a protective order, the RengiRarty shall not produce any information in its
possession or control that is subject to the confidentiality agreement with the Non-Party befo
determination by the coulf.Absent a court order to the cary, the Non-Party shall bear the
burden and expense of seeking protecticthis court of itsProtected Material.

12. UNAUTHORIZEDDISCLOSUREOF PROTECTED MATERIAL

If a Receiving Party learns that, by dvartence or otherwise, it has disclosed
Protected Material to any personin any circumstance not &atrized under this Stipulated
Protective Order, the Receiving Party must immediately (a) natifyriting the Designating Party
of the unauthorized disclosures) (Ise its best efforts to retriea# unauthorized copies of the
Protected Material, (c) inform thgerson or persons to whom unauthed disclosures were made
all the terms of this Ordernd (d) request such person or pa&iIsto execute the “Acknowledgmen
and Agreement to Be Bound” thatatached hereto as Exhibit A.

13. INADVERTENT PRODUCTION OF PRIVILEGED OR OTHERWISE PROTECTED
MATERIAL

When a Producing Party gives notice to Reogi Parties that certain inadvertently

13 The purpose of this provision is to alert the interested pattithe existence of confideaity rights of a Non-Party art afford
the Non-Party an opportunity to protectétnfidentiality intersts in this court.
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produced material is subjectacclaim of privilege or other ptection, the obligtions of the
Receiving Parties are those set forth in Federdd BiUCivil Procedure 26(b)(5)(B). This provision
is not intended to modify whatever procedureyrna established in an e-discovery order that
provides for production without priqrivilege review. Pursuant to &eral Rule of Evidence 502(d
and (e), insofar as the parties reach an agreemneht effect of disclosa of a communication or
information covered by the attorney-client pragke or work product protection, the parties may
incorporate their agreement in the stipathprotective order submitted to the court.

14. MISCELLANEOQUS

14.1 _Right to Further Relief. Nothing in thisd@r abridges the right of any person to s¢

its modification by the court in the future.

14.2 Right to Assert Other Objemts. By stipulating to the ¢y of this Protective Order

no Party waives any right it otherwise would/édo object to disclosing or producing any
information or item on any ground not addressettig Stipulated Protective Order. Similarly, no
Party waives any right to object on any ground toingvidence of any of thmaterial covered by
this Protective Order.

14.3 _Filing Protected Material. Without writt@ermission from the Designating Party O

court order secured after appropeiaotice to all interested perss, a Party may not file in the

pek

public record in this action any &tected Material. A Party that seseto file under seal any Protected

Material must comply with Civil Local Rule 79-Brotected Material magnly be filed under seal
pursuant to a court order authonigithe sealing of the specific Prated Material at issue. Pursuat
to Civil Local Rule 79-5, a sealing order wigkue only upon a request establishing that the
Protected Material at issue iS\pleged, protectable as a traskecret, or otherwise entitled to
protection under the law. If a Receiving Party's reqieeBle Protected Mat@l under seal pursuar
to Civil Local Rule 79-5(e) is denied by the court, then the Receiving Pary file the Protected
Material in the public record pursuant to Civil Logalle 79-5(e)(2) unlesstherwise instructed by

the court.

15. FINAL DISPOSITION

Within 60 days after the final dispositionthis action, as dmed in paragraph 4,
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each Receiving Party must return all Protectedelia to the Producing Party or destroy such
material. As used in this subdivision, “all Rroted Material” includes all copies, abstracts,
compilations, summaries, and any other forregtoducing or capturingny of the Protected
Material. Whether the Protected Ma#é is returned or destroyethe Receiving Party must submi
written certification to the Produwg Party (and, if not the same p@rr entity, to the Designating
Party) by the 60-day deadline tl{&) identifies (by category, whemppropriate) all the Protected
Material that was returned or destroyed and {f@nas that the Receiving Party has not retained :
copies, abstracts, compilations, summaries prodiner format reproducing or capturing any of th
Protected Material. Notwithstanding this provision, Couaselentitled to retaian archival copy of
all pleadings, motion papers, trial, depositiand hearing transcripts, legal memoranda,
correspondence, deposition and trial exhibits, exegarts, attorney work product, and consulta
and expert work product, even if such materialstain Protected Material.iy such archival copig
that contain or constituterotected Material remain subjectis Protective Order as set forth in
Section 4 (DURATION).

IT IS SO STIPULATED, THROUGH COUNSEL OF RECORD.

DATED:

Attorneys for Plaintiff

DATED:

Attorneys for Defendant

PURSUANT TO STIPULATION, IT IS SO ORDERED.

DATED: _varch 17, 2017 ‘?Ahm_&gals
on. Susan van KRéulen

United States Magistrate Judge
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EXHIBIT A
ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

l, [print or type full name], of

[print or type full addresigclare under penalty of ppary that | have read in

its entirety and understand thepBlated Protective Order thatas issued by the United States

District Court for the Northern District @alifornia on [date] in the case of [insert

formal name of the case and the number and initialsassigned to it by the court]. | agree to
comply with and to be bound by all the termgha$ Stipulated Protective Order and | understand
and acknowledge that failure to so comply doekpose me to sanctions and punishment in the
nature of contempt. | solemnly promise that | will not disclose in any manner any information
item that is subject to this Stipulated Protezi@rder to any person entity except in strict
compliance with the provisions of this Order.

| further agree to submit to the jurisdictiohthe United States District Court for thg
Northern District of Californidor the purpose of enforcing the tesrof this Stipulated Protective
Order, even if such enforcement proceediogsur after termination of this action.

| hereby appoint [print or type full name] of

[print or type full sdaindstelephone number]

my California agent for service of process in caetion with this action oany proceedings related

to enforcement of this Stipulated Protective Order.

Date:

City and State where sworn and signed:

Printed name:
[printed name]

Signature:

[signature]
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