Crandall v. Starbugks Corporation et al Doc.|67
1
2 UNITED STATES DISTRICT COURT
3 NORTHERN DISTRICT OF CALIFORNIA
4
5 CRAIG CRANDALL Case No. 5:17cv3680/KD
Plaintiff,
6 STIPULATED PROTECTIVE ORDER
7 B Re: Dkt. No. 6
STARBUCKS CORPORATION, dba
8 STARBUCKS COFFEE #5746, et al. MODIFIED BY THE COUR1
9 Defendant
10
11 || 1. PURPOSES AND LIMITATIONS
= -g 12 Disclosure and discovery activity in this action are likely to involve production of
§ % 13 || confidential, proprietary, or private information for which special protection frobtic disclosure
% % 14 || and from use for any purpose other than prosecuting this litigation may be warratedlidgly,
E % 15 || the parties hereby stipulate to and petition the court to enter the following StipRfatective
(% E 16 || Order. The parties acknowledge that this Odtegs not confer blanket protections on all disclospres
g E;’ 17 || or responses to discovery and that the protection it affords from public disclosure artends
-2 18 || only to the limited information or items that are entitled to confidential treatment under the
19 || applicable legal principles. The parties further acknowledge, as setrf@#dciion 12.3, below, that
20 || this Stipulated Protective Order does not entitle them to file confidential informatien seal;
21 || Civil Local Rule 79-5sest forth the procedures that must be followed and the standards that wjll be
22 || applied when a party seeks permission from the court to file material under seal.
23 || 2. DEFINITIONS
24 || 2.1  Challenging Party: a Party or Ndtarty that challenges the designation of information or
25 || items under this Ost.
26 2.2 "CONFIDENTIAL" Information or Items information (regardless of how it is
27 || generated, stored or maintained) or tangible things that qualify for postectder Federal Rule of
28 SMRH:489240586.3 -1-
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Civil Procedure 26(c).

2.3 Counsel (without qualifier): Outside Counsel of Record and House Counsel (a

as their support staff).

2.4  Designating Party a Party or NotParty that designates information or items that i

produces in disclosures or in responses to discovery as “CONFIDENTIAL.”

2.5 Disclosure or Discovery Materiakll items or information, regardless of the medi

or manner in which it is generated, stored, or maintained (including, among otlgst testimony,
transcripts, and tangible things), that are produced or generated in disclosesp®oses to
discovery in this matter.

2.6  Expert: a person with specialized knowledge or experience in a matter pddine
the litigation who has been retained by a Party or its counsel to serve gegmataess or as a
consultant in this action.

2.7 House Counsel: attorneys who are employees of a party to this action. House

Counsel does not include Outside Counsel of Record or any other outside counsel.
2.8 Non-Party any natural person, partnership, corporation, association, or other |g
entity not name as a Party to this action.

2.9  Outside Counsel of Record: attorneys who are not employees of a party todhi

but are retained to represent or advise a party to this action and have appearediiothos

behalf of that party or are affiliatedth a law firm which has appeared on behalf of that party.
2.10 Party any party to this action, including all of its officers, directors, emplgyees

consultants, retained experts, and Outside Counsel of Record (and their suppart staffs)

2.11 ProducindParty a Party or NofParty that produces Disclosure or Discovery

Material in this action.

2.12 Professional Vendorgersons or entities that provide litigation support services

(e.g., photocopying, videotaping, translating, preparing exhibits or demonstratidresganizing,
storing, or retrieving data in any form or medium) and their employees anohsi#ators.

2.13 Protected Material: any Disclosure or Discovery Material that is desigasted
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“CONFIDENTIAL.”

2.14 Receiving Party: a Party that receives Disclosure or Discovery Materiabfrom

Producing Party.
3. SCOPE

The protections conferred by this Stipulation and Order cover not only ProtectedaMaits
defined above), but also (1) any information copied or extracted from ProtectechMétgall
copies, excerpts, summaries, or compilations of Protected Material; ang (8stamony,
conversations, or presentations by Parties or their Counsel that mightRPestegted Material.
However, the protections conferred by this Stipulation and Order do not cover the following
information: (a) any information that is in the public domain at the time of disclosuregicea/Rg
Party or becomes part of the public domain after its disclosure to a Recawvip@®a result of
publication not involving a violation of this Order, including becoming part of the public recorg
through trial or otherwise; and (b) any information known to the Receiving Paty@the
disclosure or obtained by the Receiving Party after the disclosure fromcaatworobtained the
information lawfully and under no obligation of confidentiality to the Designatimty Pany use of
Protected Material at trial shall be governed by a separate agreement or order.
4, DURATION

Even after final disposition of this litigatip the confidentiality obligations imposed by thig
Order shall remain in effect until a Designating Party agrees otherwisdimgvar a court order
otherwise directs. Final disposition shall be deemed to be the later of (1) dishig claims and
defenses in this action, with or without prejudice; and (2) final judgment hereinhefteompletion
and exhaustion of all appeals, rehearings, remands, trials, or reviews ofitimsiacluding the
time limits for filing any motions or applicationsrfextension of time pursuant to applicable law.

5. DESIGNATING PROTECTED MATERIAL

5.1  Exercise of Restraint and Care in Designating Material for Protection. EdgloPa

Non-Party that designates information or items for protection under this Orderakeisiare to

limit any such designation to specific material that qualifies under the ateogtandards. The

-3-
SMRH:489240586.3

\°&4




© 00 N o o s~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o N o 0N WN P O ©OW 0o N o o WwN P O

Designating Party must designate for protection only those parts ofahatecuments, items, or
oral or written communications that quali#yso that other portions of the material, documents,
items, or communications for which protection is not warranted are not swept urhlystifignin
the ambit of this Order.

Mass, indiscriminate, or routinized designations are prohibited. Designatioasetsown
to be clearly unjustified or that have been made for an improper purpose (e.g., to unihecessa
encumber or retard the case development process or to impose unnecessary axgdnsesens o
other parties) expose the Designating Party totgars.

If it comes to a Designating Party’s attention that information or items that it diesigoa
protection do not qualify for protection, that Designating Party must promptly ndtdthal Partieg
that it is withdrawing the mistaken designation.

5.2 Manner and Timing of Designations. Except as otherwise provided in this Ord

(see, e.g., second paragraph of section 5.2(a) below), or as otherwise stipulatectdy orde
Disclosure or Discovery Material that qualifies for protection undeQhaer must be clearly so
designated before the material is disclosed or produced.

Designation in conformity with this Order requires:

(a) for information in documentary form (e.g., paper or electronic documents, but
excluding transcripts of depositions or other pretrial or trial proceedingsjh&éhBroducing Party
affix the legend “CONFIDENTIAL” to each page that contains protected raktidronly a portion
or portions of the material on a page qualifies for protection, the ProducingaBartyust learly
identify the protected portion(s) (e.g., by making appropriate markings malggns).

A Party or NonrParty that makes original documents or materials available for inspecédmate
designate them for protection until after the inspecting Pesyindicated which material it would
like copied and produced. During the inspection and before the designation, all of thal maite
available for inspection shall be deemed “CONFIDENTIAL.” After the inspgdfarty has
identified the documentswtants copied and produced, the Producing Party must determine w

documents, or portions thereof, qualify for protection under this Order. Then, before pgatiecir
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specified documents, the Producing Party must affix the “CONFIDENTIALgridgo each e
that contains Protected Material. If only a portion or portions of the materigbageaqualifies for
protection, the Producing Party also must clearly identify the protected por{emnys by making
appropriate markings in the margins).

(b) for testimony given in deposition or in other pretrial or trial proceedihgs the
Designating Party identify on the record, before the close of the deposigaring, or other
proceeding, all protected testimony.

(c) for information produced in some form other than documentary and for any oth
tangible itemsthat the Producing Party affix in a prominent place on the exterior of the contai
containers in which the information or item is stored the legend “CONFIDENTIAbNly a
portion or portions of the information or item warrant protection, the Producing Party,extéme
practicable, shall identify the protected portion(s).

5.3 Inadvertent Failures to Designate. If timely corrected, an inadverteneftolu

designate qualified informaticor items does not, standing alone, waive the Designating Party’
right to secure protection under this Order for such material. Upon timegctorr of a
designation, the Receiving Party must make reasonable efforts to assuine timaterial is treadan
accordance with the provisions of this Order.

6. CHALLENGING CONFIDENTIALITY DESIGNATIONS

6.1 Timing of Challenges Any Party or NorRParty may challenge a designation of

confidentiality at any time. Unless a prompt challenge to a DesignatingsRantfidentiality
designation is necessary to avoid foreseeable, substantial unfairness, unpecessanic burdens
or a significant disruption or delay of the litigation, a Party does not waivelitisto challenge a
confidentiality designation by electing not to mount a challenge promptly aéteritsinal

designation is disclosed.

6.2 Meet and ConferThe Challenging Party shall initiate the dispute resolution prog

by providing written notice of each designation it is challenging and desgiite basis for each

challenge. To avoid ambiguity as to whether a challenge has been made, #renatitte must
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recite that the challenge to confidentiality is being made in accordance witp#tific paragraph
of the Protective Order. The parties $laglempt to resolve each challenge in good faith and mu
begin the process by conferring directly (in voice to voice dialogue; aimasfof communication
are not sufficient) within 14 days of the date of service of notice. In conferrinGhidléengiry
Party must explain the basis for its belief that the confidentiality desagnaas not proper and
must give the Designating Party an opportunity to review the designatedain&teeconsider the
circumstances, and, if no change in designation is offered, to explain the bdstsdioosen
designation. A Challenging Party may proceed to the next stage of thanghal®cess only if it
has engaged in this meet and confer process first or establishes thatghatibesParty is
unwilling to particpate in the meet and confer process in a timely manner.

6.3  Judicial Intervention. If the Parties cannot resolve a challenge without court

they shaII comply Wlth the dlscovery dlspute procedure outllned in thls (

Rd confer
partres to seek court intervent

regurementsimposedrtheprecedingparagraph. Failure by-the Degidratipvtomakesaeh a

within the period set out in this Courts Standrng Order for C|V|I C _
ey cable) sha

automatically waive the confidentiality designation for each chgéldresignation. In addition, th
seek relief with respect
Challenging Party ma-y—f-r-le—a—met-ren—ehal-&ngrng a confidentiality designatiamyaime if there is

good cause for doing so, including a challenge to the designation of a depositianptransmy
In any dlscovery Ietter brief flled pursuant to this provrsron the parties shal

portions thereof:
that they hav

has complied with theameeonfer

requirements imposed by the preceding paragraph.
The burden of persuasion in any such challenge proceeding shall be on the Designati
Party. Frivolous challenges, and those made for an improper purpose (e.g., to harpsser

unnecessaryx@enses and burdens on other parties) may expose the Challenging Partydosa
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seek cou
Unless the Designating Party has waived the confidentiality desigrmtifailing to-fle-a—retiontg
interventior - . . . - .
retatr-confidentiality as described above, all parties shall centonafford the material in questior
the level of protection to which it is entitled under the Producing Party’s designatioihecburt
rules on the challenge.

7. ACCESS TO AND USE OPROTECTED MATERIAL

7.1  Basic Principles. A Receiving Party may l&etected Material that is disclosed of

produced by another Party or by a Non-Party in connection with this case onlgdecyting,
defending, or attempting to settle this litigation. Such Protected Material endigddosed only to
the categories of pgons and under the conditions described in this Order. When the litigation
been terminated, a Receiving Party must comply with the provisions of section 13 BENéW
DISPOSITION).

Protected Material must be stored and maintained by a Receiving Party at a lacdtiora
secure manner that ensures that access is limited to the persons authorizddsuGdeer.

7.2 Disclosure of “CONFIDENTIAL” Information or Items. Unless otherwasdered by

the court or permitted in writing by the Designatiragtly, a Receiving Party may disclose any
information or item designated “CONFIDENTIAL” only to:

(a) the Receiving Party’s Outside Counsel of Record in this action, as welpls/ees
of said Outside Counsel of Record to whom it is reasonably necessary to disclosarthation for
this litigation and who have signed the “Acknowledgment and Agreement to Be Bounid” that

attached hereto as Exhibit A;

(b) the officers, directors, and employees (including House Counsel) of the Rgcelyi

Party to whom disclosure is reasonably necessary for this litigation and whddreectthe
“Acknowledgment and Agreement to Be Bound” (Exhibit A);

(c) Experts (as defined in this Order) of the Receiving Party to whom disclesure

has

reasonably necessary for this litigatiand who have signed the “Acknowledgment and Agreement

to Be Bound” (Exhibit A);

(d) the court and its personnel;

SMRH:489240586.3
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(e) court reporters and their staff, professional jury or trial consultaois jurors, and
Professional Vendors to whom disclosure espnably necessary for this litigation and who havs
signed the “Acknowledgment and Agreement to Be Bound” (Exhibit A);

() during their depositions, witnesses in the action to whom disclosure is relgsona
necessary and who have signed the “Acknowledgment and Agreement to Be Boumblit @&)x
unless otherwise agreed by the Designating Party or ordered by the cowstoPagescribed
deposition testimony or exhibits to depositions that reveal Protected Matesiabenseparately
bound by the court reporter and may not be disclosed to anyone except as permittedsunder t
Stipulated Protective Order.

(g) the author or recipient of a document containing the information or a custodian
other person who otherwise possessed or knew the information.

8. PROTECTED MATERIAL &JBPOENAED OR ORDEREMPRODUCED IN OTHER

LITIGATION

If a Party is served with a subpoena or a court order issued in other litigaticortigzels
disclosure of any information or items designated in this action as “CONFIDYEN that Paty
must:

(a) promptly notify in writing the Designating Party. Such notification shaelude a
copy of the subpoena or court order;

(b) promptly notify in writing the party who caused the subpoena or order to issue
other litigation that somer all of the material covered by the subpoena or order is subject to th
Protective Order. Such notification shall include a copy of this Stipulateccivet®©rder; and

(c) cooperate with respect to all reasonable procedures sought to be purdweed by t
Designating Party whose Protected Material may be affected.

If the Designating Party timely seeks a protective order, the Pavigdseith the subpoena
or court order shall not produce any information designated in this action as “CENFIBL”
beforea determination by the court from which the subpoena or order issued, unless tha$art

obtained the Designating Party’s permission. The Designating Palitheaathe burden and
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expense of seeking protection in that court of its confidential material — and nothinege
provisions should be construed as authorizing or encouraging a Receiving Partaatidhiso
disobey a lawful directive from another court.

9. A NON-PARTY’S PROTEQED MATERIAL SOUGHT TO BE PRODUCED IN Tks

LITIGATION

(a) The tems of this Order are applicable to information produced by aPwty in this
action and designated as “CONFIDENTIAL.” Such information produced byRdoties in
connection with this litigation is protected by the remedies and relief providedsi@rtier.
Nothing in these provisions should be construed as prohibiting a Non-Party from seekilogaldg
protections.

(b) In the event that a Party is required, by a valid discovery request, to produce a
Party’s confidential information in its possession, and the Party is subjecagyeement with the
Non-Party not to produce the Ndtarty’'s confidential information, then the Party shall:

(1) promptly notify in writing the Requesting Party and the NRamty that some or

all of the information requested is subject to a confidentiality agreement with-Ra&ity;

(2) promptly provide the Nomrarty with a copy of the Stipulated Protective Ordey i

this litigation, the relevant discovery request(s), and a reasonably sgegtription of the
informaion requested; and
(3) make the information requested available for inspection by theRdaty-

(c) If the Non-Party fails to object or seek a protective order from this counrwiigh
days of receiving the notice and accompanying information, ¢leeiRng Party may produce the
Non-Party’'s confidential information responsive to the discovery request. If thdBlidptimely
seeks a protective order, the Receiving Party shall not produce any inforinats possession or
control that is subject tihe confidentiality agreement with the NBwarty before a determination b
the court. Absent a court order to the contrary, the Non-Party shall bear the burden arel @&xp
seeking protection in this court of its Protected Material.

10. UNAUTHORIZED DISCLOSURE OF PROTECTED MATERIAL
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If a Receiving Party learns that, by inadvertence or otherwise, it has disélostected
Material to any person or in any circumstance not authorized under this Stftatective Order,
the Receiving Party must immedsbt (a) notify in writing the Designating Party of the unauthori
disclosures, (b) use its best efforts to retrieve all unauthorized copies obteet€d Material, (c)
inform the person or persons to whom unauthorized disclosures were made ofesihthef this
Order, and (d) request such person or persons to execute the “Acknowledgment aneeAigiee
Be Bound” that is attached hereto as Exhibit A.

11. INADVERTENT PRODUCTION OF PRIVILEGED ORTHERWISE PROTECTED

MATERIAL

When a Producing Pargives notice to Receiving Parties that certain inadvertently prog

material is subject to a claim of privilege or other protection, the obligations Bettesving Parties$

are those set forth in Federal Rule of Civil Procedure 26(b)(5)(B). This mnowssnot intended to

modify whatever procedure may be established indisevery order that provides for production

without prior privilege review. Pursuant to Federal Rule of Evidence 502(d) and (4¢3 ias the
parties reach an agreement on theatfof disclosure of a communication or information covereq
the attorney-client privilege or work product protection, the parties may incteghear agreement
in the stipulated protective order submitted to the court.

12. MISCELLANEQOUS

12.1 Right toFurther Relief. Nothing in this Order abridges the right of any person to
its modification by the court in the future.

12.2 Right to Assert Other Objections. By stipulating to the entry of this Protectder O
no Party waives any right it otherwig®uld have to object to disclosing or producing any
information or item on any ground not addressed in this Stipulated Protective Qmkrlg no
Party waives any right to object on any ground to use in evidence of dmgy/ moiterial covered by
this Protective Order.

12.3 Filing Protected Material. Without written permission from the Designatiny Bag

court order secured after appropriate notice to all interested persons, a&angtrie in the
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public record in this action any Protected Material. A Party that seeks todiégr seal any Protect

Material must comply with Civil LodeRule 79-5 Protected Material may only be filed under sea

pursuant to a court order authorizing the sealing of the specific ProtectaibMaitessue. Pursuang

to Civil Locd Rule 79-5, a sealing order will issue only upon a request establishing that the
Protected Material at issue is privileged, protectable as a trade secret, orsgtlestitied to
protection under the law. If a Receiving Party's requefdet®rotected Material under seal pursu
to Civil Local Rule 79-5(d)is denied by the court, then the Receiving Party may file the inform3
in the public record pursuant to Civil Local Rule 79-5(e) unless otherwise iestiog the court.

13. FINAL DISPOSITION

Within 60 days after the final disposition of this action, as defined in paragraph 4, eacl
Receiving Party must return all Protected Material to the Producing Ratégiwoy such material.
As used in this subdivision, “all Protect®thterial” includes all copies, abstracts, compilations,
summaries, and any other format reproducing or capturing any of the ProtectteM&/hether
the Protected Material is returned or destroyed, the Receiving Party roost awritten
certificationto the Producing Party (and, if not the same person or entity, to the Designatyng R

by the 60 day deadline that (1) identifies (by category, where appe)pibthe Protected Materig|

ANt

atior

—J

Par

that was returned or destroyed andgf2yms that the Receiving Party has not retained any copies,

abstracts, compilations, summaries or any other format reproducing or mgatayi of the Protects
Material. Notwithstanding this provision, Counsel are entitled to retain an arcbjpylof all
pleadings, motion papers, trial, deposition, and hearing transcripts, legal memoranda,
correspondence, deposition and trial exhibits, expert reports, attorney work pasdliconsultant
and expert work product, even if such materials contain Protected Materialuéngrhival copies
that contain or constitute Protected Material remain subject to this ProtectimeaSrskt forth in

Section 4 (DURATION).
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IT IS SO STIPULATED, THROUGH COUNSEL OF RECORD.

DATED: January 25, 2019 /sI TANYA E. MOORE

Attorneys for Plantiff

DATED: January 25, 2019 [sIHAYLEY S GRUNVALD

Attorneys for Defendant

AS MODIFIED BY THE COURT
PURSUANT TO STIPULATIOI\/I\, IT IS SO ORDERED.

DATED: January 28, 20: Yy .
Uni¥ed States-bistrict/Magistrate Judge

Virginia K. DeMarch
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EXHIBIT A
ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

l, [print or typerfathe], of [print or

type full address], declare under pkyaf perjury that | have read its entirety and understand th
Stipulated Protective Order that was issued bylthited States District Court for the Northern
District of California on Januarg8, 2019 in Case No. 5:17-cv-03680-VKIbandall v. Starbucks
Corp. dba Sarbucks Coffee #5436. | agree to comply with and twe bound by all the terms of thig
Stipulated Protective Order and | understandantshowledge that failure to so comply could
expose me to sanctions and punishment in the natwentempt. | solemnlpromise that | will not
disclose in any manner any information or item thaubject to this Stipulated Protective Order
any person or entity except in strict compta with the provisins of this Order.

| further agree to submit to the jurisdiction oétnited States Distric@ourt for the Northern
District of California for the purp@sof enforcing the terms of th&ipulated Protective Order, eve
if such enforcement proceedings ocatter terminatiorof this action.

| hereby appoint [print or type full name] of

[print or type full sdaindstelephone number]

my California agent for service of process in caetion with this action oany proceedings relatec

to enforcement of this Stipulated Protective Order.

Date:

City and State where sworn and signed:

Printed name:

Signature:
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