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4 UNITED STATES DISTRICT COURT
5 NORTHERN DISTRICT OF CALIFORNIA
6 SAN JOSE DIVISION
.
8 || PROPERTY, LG, A Case No.5:18-cv-03827-EJD
9 Plaintiff, ORDER ADOPTING IN PART
REPORT AND RECOMMENDATION
0 v Re: Dkt. Nos. 30, 37, 45
11 REVOGI, LLC,
= = 12 Defendant.
§ % 13 This matter comes before the Court onReport and Recommendatiof the Honorable
% % 14 || Jacqueline Scott Corley that Riaff’'s motion for default judgmertte granted in part. Order of
z g 15 || Reassignment and Report anecBmmendation (“Judge Corley OrgeDkt. 45. Plaintiff has
(CT)U E 16 || filed an objection to the Report and Recomnatimh. Objections t&Report & Recommendation
g E;’ 17 || (“Objections”), Dkt. 47.
-2 18 This Court “may accept, ject, or modify, in whole o part, the findings or
19 || recommendations made byetmagistrate.” 28 U.S.C. § 636(b)(1f a party fails to object to
20 || object to a magistrate judge'sport and recommendation, thauct is not required to conduct
21 || “any review at all . . . of any issue thatnot the subjeaif an objection.” Thomas v. Arp474
22 || U.S. 140, 149-52 (1985). Indeed, the Ninth Circus#t lewognized that astrict court is not
23 || required to review a magistrgtelge’s report and recommendatiwhere no objections have been
24 || filed. See United States v. Reyna-Tg@28 F.3d 1114, 1121 (9th Cir. 2003). Hence, the Court
25 || reviewsde novoonly the portions of the report and recoemdation that the plaiiff has filed an
26 || objection. 28 U.S.C. § 636(b)(1)(C). During tdesnovoreview, the “district judge may accept,
27 || reject, or modify theecommended disposition; receifurther evidence; or return the matter to
28 || Case No.5:18-cv-03827-EJD
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the magistrate judge with instruat®” Fed. R. Civ. P. 72(b)(3).

In her report and recommendation, Judge Cartasidered Plainfis motion for default
judgment, which sought an order for monetdaynages, including compensatory damages,
attorneys’ fees, and costSeeDkt. 37. Plaintiff’'s motion alssought to hold Jun Meng, the Chiet
Executive Officer (“CEQ”), manager, and ssleareholder of Defendargersonally liable Id. at
16. Judge Corley awarded Plaintiff $3,000 in darsa§#0,400 in attorney&es, $0 in costs,
and did not address Plaintifffgersonal liability argumentSee generalljudge Corley Order.
Plaintiff does not object tthe award of damagésRather, Plaintiff objects to the award of
attorneys’ fees and costs and agtleat Jun Meng should be pershnbable. Objections at 3—7.
The Court addresses these arguments below.

A. Attorney’s Fees and Costs

Judge Corley determined that this cass frexceptional” and waanted the award of
prevailing party attorneys’ fees Riaintiff. Judge Corley Ordeat 9-10. Plaintifloes not object
and the Court thus adopts this portiordofilge Corley’s Report and Recommendation.

In its initial motion for defalt judgment, Plaintiff sought $26,681 in attorneys’ fees and
$1,561.94 in costs. Dkt. 37 at 15, 16. As dothidge Corley awardePlaintiff $10,400 in
attorneys’ fees and nothing for cests to Mr. Heidelberger and asded no fees to Ms. Goldberg.
Judge Corley Order at 12—-13. Plaintiff objeantsl seeks $31,733.00 in tosforneys’ fees and
$1,752.32 in costs. Because Plaintiff objectthi® portion of the Report and Recommendation,
the Court reviews this portiasf the Report and Recommendatoignovoand considers the new
evidence submitted by PlaintifSeeFed. R. Civ. P. 72(b)(3).

To calculate an award oftarneys’ fees, district courtgpply “the lodestar method,
multiplying the number of hours reasonabipended by a reasonable hourly rateyan v.

Editions Ltd. W., In¢.786 F.3d 754, 763 (9th Cir. 2015). “Gasonable hourly rate is ordinarily

! Having reviewed the Report and Recommendatiomedisas the record in this case, the Court
finds that the portion of thReport and Recommendation dissing damages is well-founded in
fact and law and, therefore, the Coudbpts the damages portion of the Report and
Recommendation.
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the prevailing market rate the relevant community.Kelly v. Wengler822 F.3d 1085, 1099
(9th Cir. 2016) (quotation marlked citation omitted):[T]he burden is on the fee applicant to
produce satisfactory evidence—iddition to the attorneys’ owaffidavits—that the requested
rates are in line with those prevailing iretbommunity for similar services by lawyers of
reasonably comparable skill, experience and reputatiGarhancho v. Bridgeport Fin., In623
F.3d 973, 980 (9th Cir. 2008) (quotation marks aitation omitted). Th@arty requesting fees
also bears “the burden of subtimg billing records to estabhsthat the number of hours”
requested are reasonabfeonzalez v. City of Maywopd29 F.3d 1196, 1202 (9th Cir. 2013).
The number of hours should not exceed the nurableours reasonable epetent counsel would
bill for similar services.Hensley 461 U.S. at 434. Courts megduce the hours expended “whery¢
documentation of the hours isatlequate; if the case was ovaffed and hours are duplicated,;
[and] if the hours expended are deeragdessive or otherwise unnecessar@lialmers v. City of
L.A, 796 F.2d 1205, 1210 (9th Cir. 1986).

Two attorneys represent Plaintiff: Louis Meidelberger and llene Hoffman Goldberg
from Carr & Ferrell LLP. Plaintiff requestshe awarded $31,733 intatneys’ fees, which
purportedly reflects a total of 63.4 attorreyurs and 14.7 paralegal hours on this éase.
Objections at 4-5. In support of that requesiintiff now submitgleclarations from Ms.
Goldberg and Mr. Heidelberger giin respective billing records fohis case, and their attorney
biographies.SeeDkt. 47; Dkt. 26; Dkt. 37.

Mr. Heidelberger graduated from Templeit#rsity School of Law in 1975 and has been

2 The Court notes that Plaintiff's counsel requésts different amounts in fees. On page 4 of its
objection motion, counsel seeks $29,15@eObjections at 4 (“Accoiidgly, the total billings for
all attorneys for Plaintiff is $29,150.00.”). Yet page 5, Plaintiff requests it be awarded
“$31,733.00 in professional feesld. at 5. While the Court believes the change in amount
reflects the inclusion of paralegadsts, it is not certain becausa@ding the previously requested
$29,150.00 to the requested pegal costs exceeds $31,733.(Ekre id.

Moreover, Ms. Goldberg’s Declarah indicates that her firmegks $10,583 in fees. Declaration
of llene H. Goldberg (“Goldberg Decl.”) 1 4, DK7-1. Mr. Heidelberger states that he seeks
$21,500 in fees. Declaration of Louis M. Heidetsr (“Heidelberger Decl. | 4”), Dkt. 47-4.
This amounts to $32,083 intal attorneys’ feesCf. Objections at 5 (seetg $31,733 in fees).
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a patent litigator since that tim@&kt. 26-3, Ex. B at 1-2. He is auitted to practice in the District

of Columbia, New York, Pennsylvania, and befor thnited States Patent and Trademark Office.

Id. His billing rate in this case was $500 per hoDkt. No. 26-1, Ex. A at § 22. He billed 43
hours at that rate, for a total $21,500 in fees. Objections atsge alsdeclaration of Louis M.

Heidelberger (“Heidelbergddecl. 7 4”), Dkt. 47-4.

Ms. Goldberg graduated from University@dn Francisco School of Law in 1993 and has

been handling intellectual property litigation mattéar over ten years. Declaration of llene H.
Goldberg (“Goldberg Decl.”) 1 5, Dkt. 47-1. &ls an associate at Carr & Ferrell LLF. at Ex.
C. Her billing rate is $375.00 per houd. 1 5. She billed 20.4 hoursthit rate, for a total of
$7,650.00 in fees. Objections atsée alsdGoldberg Decl. 5. The case was also supported b
three Carr & Ferrell LLP paralegals: Laura Ripléulie Burillo, and Jodi Kulow, who billed 8.1,
5.1, and 1.5 hours, respectively. Goldberg D&db., Their billing rate was $210.00 per hold.
They billed 14.7 hours at that rate, for tatmf $3,087 in fees. Objections atsge alsdGoldberg
Decl., § 6. Carr & Ferrell adjusted the tamount to $10,583.00. Objections at 5.

Mr. Heidelberger and Ms. Goldberg’s rates szasonable; they are in line with similar
cases from this CircuitSee, e.gSecalt S.A. v. Wuxi Shenxi Const. Mach, 688 F.3d 677, 689
(9th Cir. 2012) (affirming attoreys’ fee award in trademark infgement case based on rates of
$320-$685/hour)gbrogated on other grounds BunEarth, Inc. v. Sun Earth Solar Power Co.,
Ltd., 839 F.3d 1179 (9th Cir. 2018}hanel, Inc. v. Hsiao Yin F2017 WL 1079544, at *5 (N.D.
Cal. Mar. 22, 2017) (granting $35®#h attorneys’ fees in addemark infringement case based
on rates of $325-$500/hour for partnansl $325/hour for an associate@e alsd&uperior
Consulting Servs., Inc. v. Steeves-K&¥ 8 WL 2183295, at *5 (N.D. Cal. May 11, 2018)
(“[Dlistrict courts in NorthernCalifornia have found that ratef $475-$975 per hour for partners
and $300-$490 per hour for assoesbre reasonable.”). Theurs Mr. Heidelberger and Ms.
Goldberg expended are also reasonable and sepdwoytbilling records tht “account for these
hours with what appear to be lagiate efforts at advancing thiggation and advocating for their

client.” See ADG Concern2018 WL 4241967, at *14ee alsdGoldberg Decl., Ex. B;

Case No0.5:18-cv-03827-EJD
ORDER ADOPTING IN PART REPORT AND RECOMMENDATION
4

<<




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R R
o ~N o U~ W N P O © 0 N O U~ W N B O

Heidelberger Decl., Ex. A.

A prevailing party may recove@easonable paralegal fe€See, e.gMissouri v. Jenkins
491 U.S. 274, 285 (1989%Frove v. Wells Fargo Fin. Cal., In&606 F.3d 577, 580 (9th Cir. 2010)
In the San Francisco Bay Area, “reasonableketarates in laboand employment cases
are . .. between $180 and $225 per Houtaw clerks and paralegalsZoom Elec., Inc. v. Int’l
Bhd. of Elec. Workers, Local 598013 WL 2297037, at *4 (N.D. Cal. May 24, 2013). The
paralegals’ rates appear commensurate \Witkseé charged in the local legal community.
Additionally, the hours the paralegals expended are reasanabkupported by billing records
that “account for these hours witthat appear to be legitimatéats at advancing the litigation
and advocating for their client.5ee ADG Concern2018 WL 4241967, at *14. Accordingly, the
request for attorneyna paralegal costs GRANTED.

Plaintiff also seeks taxable and non-taxable costs. Regarding taxstisieRtaintiff states
that it should be “ordered to submit a Bill of &€®to the Clerk of the Court in excess of the
current costs to date.” The Court does not underfRé&mdtiff's position. Parés are able to file a
bill of costs for their taxable fees atcordance with the civil local rule§eeN.D. Cal. Civ. L.R.
54. Plaintiff does not need an order from this Ctwfile a bill of costdor its taxable costsSee
id. Regarding non-taxable costs, because tlaa fexceptional case,” PHiff may recover costs
as the prevailing partySeeJudge Corley Order at 12—-13 (collecticases). Judge Corley denied
Plaintiff's request for costs because the ratjweas not supported by sufficient evidentgb. at
13. While Plaintiff has submitted additional eviderio support its request for non-taxable costs
it is unclear which costs ataxableand which ar@on-taxable It is also unclar which fees are
actually necessary litigation costsloreover, counsel does notaath appropriate documentation.
All that counsel provides arellong records from them to thealient; counsel fids to provide
actual receipts from the alleged costéscordingly, the rquest for costs IDENIED.

B. Personal Liability
Plaintiff last argues that Jun Meng, the CEE@nager, and sole shareholder of Defendant

Revogi and Charles Isikilu, the named domemgient for Defendant’s trademark registration,
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should be personally liable for the damages, rodad damages, and pressonal fees awarded by
this Court and by Judge Corley. Plaintiff citdgsover Group, Inc. v. Custom Metalcraft, In84
F.3d 1408 (Fed. Cir. 1996) as support. The Candierstands Plaintiff to making a “pierce the
corporate veil” or “alter ego” argumengeeObjections at 7 (arguingleng and Isikilu should be
personally liable as they operatedf@edant as their “alter ego”Xoover Groups not helpful to
Plaintiff as one fundamentalftBrence exists in ik case—the Complaint does not personally
name Jun Meng or Charleskitu. In contrast, irHoover Group the complaint named the
corporate officer.See84 F.3d at 1408 (alleging causesaofion against main corporatiandthe
officer that the plaintiff soughb hold personally liable). treed, Plaintiffs Complaint only
alleges that Defendant Revogi coitted or has induced acts oftpat infringement. Complaint
for Patent Infringement § 4, Dkt. 1. Ther@uaaint makes no mention of Jun Meng, Charles
Isikilu, or of an “alter ego.” Accordingly, becautge complaint itself does not sufficiently allege
liability based on an alterge theory, Plaintiff cannot pceed with such claimsSee Neilson v.
Union Bank of Cal., N.A290 F. Supp. 2d 1101, 1118 (C.D. Cal. 2003). The request for persa
liability is thusDENIED.
C. Conclusion

For the foregoing reasons, Magistratelge Corley’s Report and Recommendation is
adopted in part. Pursuant to Judge Corleyder, Plaintiff shalleceive $3,000 in damages.
Plaintiff's request for attorneys’ fees@GRANTED in the amount of $32,083 ($21,500 for Mr.
Heidelberger and $10,583 for Carr & Ferrell DLRPlaintiff's request for costs BENIED and
Plaintiff is directed to consult @i Local Rule 54. Hintiff's request thathe officers of Revogi
be personally liable is aldDENIED. The Clerk shall close the filend a judgment in favor of
Plaintiff shall follow.

IT IS SO ORDERED.
Dated: March 9, 2020

EDWARD J. DAVILA
United States District Judge

Case No0.5:18-cv-03827-EJD
ORDER ADOPTING IN PART REPORT AND RECOMMENDATION
6

nal



