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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

MORELAND APARTMENTS
ASSOCIATES, et al., Case No0.5:19-cv-00744-EJD
Plaintiffs, ORDER GRANTING DEFENDANT'S
MOTION TO DISMISS; ORDER
V. DENYING IN PART AND GRANTING
IN PART DEFENDANT'’S
LP EQUITY LLC, ADMINISTRATIVE MOTION TO FILE
PARTS OF ITS MOTION TO DISMISS
Defendant. UNDER SEAL

Re: Dkt. Nos. 27, 29

Plaintiffs Moreland Apartments Associat&gaside Apartments Associates, and San Jos
Apartments Associates allege that DefendanEQBity misappropriated trade secrets, engaged
unfair competition, and intentionally imfered with contractual relationSeeFirst Amended
Complaint (“FAC”), Dkt. 25. The Court finds thmsotion suitable for comgderation without oral
argument.SeeN.D. Cal. Civ. L.R. 7-1(b). Having comered the Parties’ papers, Defendant’s
motion to dismiss iISRANTED.

l. BACKGROUND
A. Factual Background

Plaintiffs are limited partnerships formedtire 1980s to acquire real property in Californi
and to “construct, own, hold, lease, and om&rapartment projects. FAC 1 9-11. Defendant
purchases limited parérship interestsld., Ex. A.

In 2015, Defendant began soliciting sométintiffs’ limited partners, asking if they

would be interested in sellingein limited partnership interestd. { 12;1d., Ex. A. As Exhibit A
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shows, the letters requested that the limited partner, if interested in selling their interest, seng
1 form to Defendantld. § 11;ld., Ex. A. Defendant specifically requested that interested limite
partners “black out aremove [their] social security numban the K-1” form before mailing it to
Defendant.ld., Ex. A. Allegedly, many of the limitepartners are elderly, unsophisticated
investors who are “ignorant of the[ir] investmatd,value, and the tax iphications associated
with a sale of the security.ld. § 19. Plaintiffs contend # Defendant’s solicitation was
“aggressive [and] predatoryfd. 11 12, 17

Plaintiffs further allege that Defendant sdkd limited partners in a manner that violated
the partnership termdd. 9 22. The transfer of a limited paetship interest requires written
approval of the general partneigl. Despite knowing this, Deffielant only solicited the limited
partners to evade the terms of the limited pastmp agreement and to coerce the limited partne
to breach their coraict with Moreland.ld.

Plaintiffs contend that Defendant olsted the identities and personal informatioe,
home addresses, home and cellular phone nundredssocial security numbers, of Plaintiffs’
limited partners througmproper meansld. § 23. Plaintiffs argue that this information
constitutes trade secretil. 1 25-26. Plaintiffs further afje that Defendant engaged in
malicious acts to purchase the limited partnerngrests and that Defenu&s solicitations were
misleading.ld. § 45. Lastly, Plaintiffs argue thBefendant intentionally disrupted the
performance of Plaintiffs’ limited partreunder the partnership agreemdut.§ 53.

B. Procedural History
On May 21, 2019, Plaintiffs filed #ir First Amended ComplaintSee generallf*AC.

Defendant filed a Motion to Dismiss Plaintiffs’ First Amended Complaint on June 4, 2019.

! plaintiffs contend in their Opposition that Defiant also engaged in “multiple telephone calls
and correspondence to these limited partnerstairotheir K1 tax forms.” Moreland Apartments
Associates et al.’s Opposition to Defendant’stiglo to Dismiss (“Opp.”), Dkt. 30. The First
Amended Complaint, however, does not alldge Defendant called limited partnelSee
generallyFAC.
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Defendant’s Motion to Dismiss (“Mot.”), DkR9. On June 17, 2019, Plaintiffs filed an
opposition. Moreland Apartments Associatealés Opposition to Defendant’s Motion to
Dismiss (“Opp.”), Dkt. 30. Defendant filats reply on June 24, 2019. Reply in Support of
Defendant’s Motion to Dismiss Reply”), Dkt. 31. Defendant also filed a motion to se&zde
Administrative Motion to File Under Seal Docums in Support of Its Motion to Dismiss(*Admin
Mot.”), Dkt. 27.

Il. LEGAL STANDARD

To survive a Rule 12(b)(6) motion to dismias;omplaint must contain sufficient factual
matter, accepted as true, to “state a clanrelief that is plausible on its faceAshcroft v. Igbal
556 U.S. 662, 678 (2009) (discussing Federal Rule of Civil Procedure 8(a)(2)). A claim has {
plausibility when the plaintiff pleads factual cent that allows the court to draw the reasonable
inference that the defendantiable for the misconduct allegedd. The requirement that the
court must “accept as true” all allegations in theptaint is “inapplicable to legal conclusions.”
Id. “[FJormulaic recitation of the elements of a cause of action will not &l Atlantic Corp. v.
Twombly 550 U.S. 544, 555 (2007). Legal conclusionsheut more, give risé “unwarranted
inferences . . . insufficient to ad a Rule 12(b)(6) dismissalCousins v. Lockyeb68 F.3d
1063, 1067 (9th Cir. 2009) (quotation marks and citation omitted).

Dismissal can be based on “the laclaaognizable legal theoor the absence of
sufficient facts alleged undercagnizable legal theory.Balistreri v. Pacifica Police Dep/ 1901
F.2d 696, 699 (9th Cir. 1990). When a claim ottiporof a claim is precluded as a matter of law
that claim may be dismisdgursuant to Rule 12(bee Whittlestone, Inc. v. Handi-Craft Co.
618 F.3d 970, 975 (9th Cir. 2010) (discussing Riaé) and noting that2(b)(6), unlike Rule
12(f), provides defendants a mechanism to chadle¢hg legal sufficiency of complaints).

1. DISCUSSION
A. Misappropriation of Trade Secrets

Plaintiffs allege two theorig® support their nsiappropriation of trade secrets claim: (1)
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they base their first claim for relief in tiieefend Trade Secrets Act (“DTSA”), see 18 U.S.C.

§ 1836, and (2) they base second claim for reli¢iie California Uniform Trade Secrets Act
(“CUTSA"), see Cal. Civ. Code § 3426FAC 1 24-43. For purposes of a motion to dismiss,
“the elements of CUTSA and DTSAatins are substantially the samé&enentech, Inc. v. JHL
Biotech, Inc. 2019 WL 1045911, at *10 (N.D. Cal. Mar. 5, 2019).

To state a claim for misappropriation of trade secrets, a plaintiff must allege that: “(1)
plaintiff owned a trade secrdR) the defendant misappropriatind trade secret; and (3) the
defendant’s actions damaged the plaintifAtitodesk, Inc. v. ZWCAD Software Co., L2015
WL 2265479, at *5 (N.D. Cal. May 13, 2015). A protable “trade secret” means “all forms and
types of financial, business, scientific, technical, economiaqy@neering information” that (1)

derives independent economic \@lactual or potential, fromot being generally known to

competitors or the general public and (2) is subjeptésonable measures to maintain its secreg

Cal. Civ. Code § 3426.1; 18 U.S.C. § 1839(3).

Information that is “readily obtainable througtblic sources” is na trade secret because
it cannot derive independent economic val8ee Experian Info. Sols., Inc. v. Nationwide Mktg.
Servs. InG.893 F.3d 1176, 1188 (9th Cir. 2018) (“The sdbjmatter of trade secrets ‘must be
sufficiently novel, unique, or original that it istm@adily ascertainable to competitors.” Arizona
courts have considered customer lists and havethalc trade secret cannot ordinarily consist @
matters of public knowledge.” (citation omittedl)extdoor.com, Inc. v. Abhyank@014 WL
1648473, at *4 (N.D. Cal. Apr. 23, 2014) (“Informatioratis generally known to the public or in
an industry lacks the requisite secrecy. Inforarathat an individual disgses to others who are
under no obligation to protect it®nfidentiality also lacks secnec A disclosure need not be

widespread to defeat trade secret protectias;defeated if no reasoble effort was made to

2 Plaintiffs allege that thi€ourt has federal-question juristion over Plaintiffs’ federal trade
secret claim and supplemental jurisdiction overrélated state law claims. FAC { 1. In the
alternative, Plaintiffs allege thiSourt has diversity jurisdictionld. Defendants do not dispute
this, and the Court sees no reason tactdptaintiffs’ jurisdctional contentions.
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maintain secrecy.”).

Defendant argues that the names of the linptathers are not trade secrets because the
are publicly available. The Court agrees. Thedf Plaintiffs’ limited partners’ names is not a
protectable trade secret pursuant to DTSEDISTA because, as Exhibits 1-5 show, all the
limited partners names are “readsyailable through public sourcesliberty Mut. Ins. Co. v.
Gallagher & Co, 1994 WL 715613, at *5 (N.D. Cal. Dec. 19, 1994Exhibit 3 lists the names of
Moreland Apartment Associates’ limited partneEshibit 4 lists the nanseof Seaside Apartment
Associates’ limited partners. rilly, Exhibit 5 lists the names of the San Jose Apartment
Associates’ limited partners andpablicly available to anyonenline. The disclosed names of
Plaintiffs’ limited partners aanot constitute trade secretSee Memry Corp. v. Ky. Oil Tech.,
N.V, 2006 WL 3734384, at *4 (N.D. Cal. Dec. 18, 2006 (fght of the requirement of secrecy,
it is clear that an unprotectedsdiosure of a trade secret terminates its existence.”).

Defendant next argues that the limited padghghone numbers andidresses are not trade

secrets because they are publicly available. Thet@&grees. Defendant asks this Court to take

3 Defendant asks this Court tdéajudicial notice of Exhibitd—5. The Court may take judicial

notice of facts not subject to reasonable dispute because its accuracy can be readily determined

from sources whose authenticity cannot reasonably be questiSeefled. R. Evid. 201(b).
Exhibits 1, 2, and 5 are publicly available on goveent websites and are thsigbject to judicial
notice. See Gerritsen v. Warner Bros. Entm’t Int12 F. Supp. 3d 1011, 1033 (C.D. Cal. 2015)
(taking judicial noticeof “[p]ublic records and governmedbcuments available from reliable
sources on the Internet, such as website®yuyovernmental agencies” (quotation marks and
citation omitted) (alteration in original)). Exhibi3 and 4 are available for public viewing in the
Santa Clara County Recorder’s Office anel Banta Cruz County Recorder’s Office
(respectively). “Under Federal Rule of Evide2€4 (b), publicly-recorded real estate instrument
and notices are the proper suljetjudicial notice, unless theauthenticity is subject to
reasonable dispute Mulhall v. Wells Fargo Bank, N.A241 F. Supp. 3d 1046, 1050 (N.D. Cal.
2017) (taking judicial notice adfficial records recorded ithe San Mateo County Recorder’s
Office); Corral v. Select Portfolio Servicing, In2014 WL 3900023, at *1 n.1 (N.D. Cal. Aug. 7,
2014) (taking judicial notice of various documergsorded in the Alameda County Recorder’s
Office). Exhibits 3 and 4 are pudlly-recorded documents, filed ebunty recorder officers, and
are thus subject to judiciabtice. Accordingly, the Cou@RANTS Defendant’s requests for
judicial notice. Because this information is pulgliavailable, it is no longer confidential and thus
Defendant’s administrative motion to file pais of its motion to dismiss under seaDIEENIED.
See Space Data Corp. v. Alphabet |i2019 WL 2305278, at *1 (N.D. Cal. May 30, 2019)
(“When considering a sealing request, a stromeguyomption in favor of access is the starting
point.”).
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judicial notice of the fact thahe telephone numbers and addresses of the limited partners are
readily available in the public domain. Mot.1t n.8. Publicly available online resources, like
LexisNexis Public Records, peitnsubscribers to search millio$ public records to locate
individuals’ addresses drother contact information, like phone numbe®gel EXISNEXIS,
LexisNexis Public Recordbttps://www.lexisnexis.com/en-us/products/public-

records.page#section-2 (last visited Dec. 2, 20T8g fact that Defendant “paid money to obtair

Moreland’s proprietary informain” and used LexisNexis PublRecords does not change the fa¢

that Plaintiffs’ limited partners’ addresses goitbne numbers were ad@y publicly disclosed.
Opp. at 4, 7Wells Fargo Bank, N.A. v. Wrights Mill Holdings, LLT27 F. Supp. 3d 156, 166-67
(S.D.N.Y. 2015) (*With respect tihe LexisNexis database sdarit is publicly available, and
case law supports taking jutal notice of it.”).

Defendant contends it used LexisNexibic Records, White Pages online, and other
publicly available online resources to identife thddress and phone numbers of Plaintiffs’ limitg
partners. Declaration of Adam McNutt (“McNutt Decl.”) 11, Dkt. 29-1. Plaintiffs rebut this &
pointing this Court toward Paragraph 23 af #irst Amended Complaint, which summarily
alleges Defendant used “improper means” tordatee the limited partnerpersonal information.
FAC 1 23;cf. Cousins v. Lockyeb68 F.3d 1063, 1067 (9th CR009) (noting that legal
conclusions alone are “insufficiett avoid a Rule 12(b)(6) dismid9a The Court need not give
weight to Plaintiffs’ conclusory contention tHaefendant used “improper means” to learn the
limited partners’ addresses and phone numbiareover, on the public docket, filed with
Plaintiffs’ initial Complaint, is an ExhibitSeeComplaint, Ex. A, Dkt. 1. This Complaint
includes the addresses olif limited partners (the supposed trade secrétsgord Memry Corp.
2006 WL 3734384, at *4 (unprotecteddosure of a trade sectetminates its existence).
Accordingly, because the limited partners’ akies and numbers can be accessed on publicly
available databases—see Exhibits 1-5 (inclgdiome of the limited partners addresses and

phone numbers), the public docket for this casel, databases like LexisNexis—the names,
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addresses, and phone numbers of the limitethg@a are not protéable trade secrets.

Third, Defendant contends thatlid not receive the social security numbers of the limite
partners. Mot. at 5, 16. The ordgcial security numbers shownle disclosed to Defendant are
the ones publicly fild in Exhibits 3-5' Further, the Court regts Plaintiffs’ conclusory
allegations that Defendant used “improper means” to access limite@gsagocial security
numbers. FAC § 23. Such threadbare pleading is entitled no defefstaoft 556 U.S. at
678. Notably, the solicitation letter specificalhstructed interested limited partnést to send
their social security numbevith their K-1 form. SeeFAC, Ex. A; McNutt Decl. 1 14. The letters
and email are thus devoid of aimglination that Defendant obtained used improper means to
obtain the limited partners’ socisécurity numbers and Plaiffisi do not provide any credible
allegation to the contrary.

Lastly, the Court rejects Plaintiffs’ arguntemebutting Defendant’s motion to dismiss.
First, to the extent a “zone ofipacy” or “reasonable expectation pfivacy” exists in trade secret
law (the Court, like Defendandire dubious such “privacy” teevare appropriate in the trade
secret context), Plaintiffs have no such expectation of privacy in pubireifable information.
SeeOpp. at 6. Second, and relatedly, the issueantetsecret law is whether the information is
secref someone’s expectation of paisy in that information istielevant. Hence, Plaintiffs’
contention that the certificate linited partnership was required be filed with the California
Secretary of State/the local coumtgrk is immaterial. Opp. at 8ndeed, the fact that California
required Exhibits 1-5 to be filed means thenea and information therein cannot be a trade
secret.Ruckelshaus v. Monsanto C467 U.S. 986, 1002 (1984) (“Because of the intangible
nature of a trade secret, the extent of the prgpigiit therein is definetly the extent to which

the owner of the secrptotects his interest &m disclosure to others(emphasis added)). The

4 Due to the sensitive natuoé this information, even thoughis publicly available on the
California Secretary of State Website, the Cstructs Defendant’s to refile its Motion to
Dismiss with unredacted exhibits, except athosocial security number which appears in
Exhibits 3-5.
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public filing of Exhibits 1-5 extiguished any trade secrets onoatained within the documents.
Likewise, Defendant’s ability to access theitad partners’ phone numbers and addresses on a
database like LexisNexis, regarseof the cost, means the inf@tion on the database cannot be
a trade secret as it is rs#cret See Liberty Mut. Ins. C01994 WL 715613, at *4 (noting that
information that is readily obtainable througiblic sources cannot “derive the independent
economic value necessary” to qualify as a tradeegecFinally, Plaintiffs have alleged no facts
from which this Court can infdbefendant obtained or impropeptained the limited partners’
social security numbers. Raththe contrary seems to leown. Accordingly, Defendant’s
motion to dismiss Plaintiffgrade secret claim IGRANTED.
B. Unfair Competition

Count Il asserts a claim for unfair coetjgion pursuant to California’s Unfair
Competition Law (*UCL"). California’s UCL “broadly prohibits ‘any unlawful, unfair, or
fraudulent business act or practiceBbschma v. Home Loan Ctr., Iné29 Cal. Rptr. 3d 874,
893 (Ct. App. 2011) (quoting Cal. Bus. & Probde § 17200). To hawstatutory standing to
pursue a UCL claim, a person “must have sufferedynjufact and [] losthoney or property as a
result of the unfair competition.Cal. Bus. & Prof. Code § 1720dee alsdRuiz v. Gap, In¢.540
F. Supp. 2d 1121, 1127 (N.D. Cal. 2008) (“[T]o pursitker an individuabr a representative
claim under the California unfair competition law, aiptiff must have suffered an injury in fact
and lost money or property as a result of suctair competition.” (citation and quotation marks
omitted)).

Plaintiffs rest their UCL claim on the cemition that “Moreland’s fiduciary duty compels
it to protect and defend its limited partners fromalsament.” FAC { 47. Assuming this is true, i
still fails to show that Plairfts lost any money or propertiirough the alleged harassmeBee
Ruiz 540 F. Supp. 2d at 1127 (noting to show a Wdllation, the plainff must have suffered
some economic harm). In rebuttal, Pldfatrecite paragraph 47 of the FAGeeOpp. at 10. But

this does not save their UCL claim—Plaintiffs simply reallege thatwhipe damaged if
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Defendant “drains the assets o¢ tpartnership.” FAC { 47. Adlegation that Plaintiffs and/or
their limited partnersvill sustain financial harm from Defendanpredatory tactics fails to plead &
UCL claim. A fear or risk of future loss, espaly without any concre showing that the loss
will even occur, cannot show that Plaintiffs “lasoney or property” aa result of Defendant’s
alleged unfair competition. Indeed, Plaintiffs hang, and cannot, allege that they have lost

money or property because “Defentlas not . . . purchased atemrest from Plaintiffs’ limited

partners.” Reply at 9. Accordingly, becausemRitis have not shown an actual loss of money or

property, Defendant’s motion tosuhiss Plaintiffs’ UCL claim i$SRANTED.
C. Intentional Interference with Contractual Relations

Count IV asserts a claim fortentional interference with camtctual relations. To state a
claim for intentional interferenagith contractual relations und@alifornia law, Plaintiffs must
show (1) a valid contract between Plaintiffsid the limited partners; (2) Defendant’s knowledge
of this contract; (3) Defendantistentional acts degned to induce breach of disruption of the
contractual relationship; (4) actual breach arujption of the contractuieelationship; and (5)
resulting damageCodexis, Inc. v. Enzymeworks, 2016 WL 4241909, at *4 (N.D. Cal. Aug.
11, 2016) (citing?ac. Gas & Elec. Co. v. Bear Stearns & C&91 P.2d 587, 589-90 (Cal. 1990))

Plaintiffs’ allegations supportg its intentional intderence claim are sinhprecitations of
the elements comprising an intemiab interference cae of action.SeeFAC f 50-57 (alleging
“Defendant knew that the partnership agreementicesd the transfer of said interests” but not
alleging how Defendant knew). Such threadlvactations cannot surveva Rule 12(b)(6) motion
to dismiss.Ashcroft 556 U.S. at 678.

More notably, this Count suffers from the same fate as Count Ill. Plaintiffs never alleg
that Defendanthasreceived any shares from a limited partaed so Plaintiffs cannot show the
fifth factor listed above,e., that they were damaged by ankegéd intentional interference.
Moreover, the partnership agreement does not explioithid transferring partnership interests.

To the contrary, it allows a limited partner‘gell, transfer, assigigncumber or otherwise
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dispose” of their interest if the GenkERartners agree to such a transf®eeOpp. at 11-12 (citing
agreements). Accordingly, because the conbanteen Plaintiffs and their limited partners was
terminable upon notice and approval claim for interference witthe contract is improper as a
mater of law” since no breach would have ocalitvad a limited partnexgreed to sell their
interest to DefendantSee Transcription Commc’n Corp. v. John Muir Hea®B®09 WL 666943,
at *9 (N.D. Cal. Mar. 13, 2009). Plaintiffs d¢wt allege that Defendant advocated for limited
partners to breach the contract by urging limitedrgast to sell the interest without approval fron
the general partners. Plaintiffatentional interference claim thus fails as a matter of law and
Defendant’s motion to dismiss this claimGRANTED.

IV.  CONCLUSION

For the above reasons, the C&BRANTS Defendant’s motion to dismiss abENIES
Defendant’s administrative leave to file portiamists motion under seal. Defendant shall refile
its motion to dismiss with unredadtexhibits, except as to the salcsecurity numbers listed in
Exhibits 3, 4, 5.

When dismissing a complaint, a court should grant leave to amend “unless it determir]
that the pleading could not possibly beexuiby the allegation of other factd’bpez v. Smiti203
F.3d 1122, 1127 (9th Cir. 2000). The Court findeadment would not be futile. Accordingly,
Plaintiffs’ trade secret (except tsthe disclosed names and alhes available dhis docket and
in Exhibits 1-5), UCL claims,ral intentional interference clainase dismissed with leave to
amend. Plaintiffs may file an amended complainf&ayuary 7, 2020. Plaintiffs may not add
new claims or parties withoutdve of the Court otipulation by the parte pursuant to Federal
Rule of Civil Procedure 15.

IT IS SO ORDERED.

Dated: December 12, 2019

EDWARD J. DAVILA
United States District Judge
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