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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

KIMBERLY D. SCHNEIDER,
Case N0.5:19-cv-05545-EJD
Plaintiff,
ORDER GRANTING PLAINTIFF'S
V. MOTION TO REMAND
FORD MOTOR COMPANY, et al., Re: Dkt. No. 17
Defendants.

Plaintiff filed a state-coumrction asserting various stdéav causes of actions against
Defendants Ford Motor Company and Chino Higsd (“Chino Hills”). Defendants removed the
action to federal court on divéssgrounds. Plaintiff arguesahthis Court should remand the
action because the amount in controverdgss than $75,000. The Court agrees. Accordingly,
Plaintiff's motion for remand iISRANTED and the Clerk iDIRECTED to REMAND this case
to Santa Clara County Superi@ourt and close the fife.

l. BACKGROUND
A. Factual Background

On or about June 2, 2013, Plaintiff purctthae?013 Ford Escape vehicle (“the Vehicle”)
from Defendant Chino Hills. Complaint for Violations of Statutory Obligations (“Compl.”) { 8,
Dkt. 1-2, Ex. B. Plaintiffs received ammess written warranty with this purchadd. { 9.

During the warranty period, the Wele contained or developei@fects, which substantially

impaired the use, value, safety of the Vehicleld. { 10. After Defendants were unable to

! The Court finds this motion suitable for consideration without oral argunseefN.D. Cal. Civ.
L.R. 7-1(b).
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service or repair the Vehicle,dmtiff filed this acton. Plaintiff claims Defendant Ford Motor Co.
breached express and implied warranties rekaté¢ide Song-Beverly Consumer Warranty Act.
Seeid. 11 12-34. Plaintiff asserts that Defendahino Hills breached the implied warranty of
merchantability.ld. 7 30-34.

The Complaint alleges that Plaintiff suffered damagessam “not less than $25,001.00.”
Id. § 11. Plaintiff also alleges that she is entitted civil penalty of two times her actual damage
pursuant to California Civil Code Section 1794. 1 15-16, 22, 25, 29, and Prayer. Plaintiff
seeks actual, consequential, punitive and incidelaialages, prejudgmentenest, and attorneys’
fees and costdd. at Prayer.

B. Procedural History

Plaintiff filed her Complaihin the Santa Clara County Superior Court on January 10,
2019. Compl. at 10. Defendants removed th@adb this Court on September 3, 2019, pursua
to 28 U.S.C. § 1332. Dkt. 1. On December DA% Plaintiffs filed a mon to remand. Motion
to Remand (“Mot.”), Dkt. 17. Defendant filed an opposition on December 31, 2019.
Opposition/Response re Motion to Remand (“Op@Kt. 19. On January 7, 2020, Plaintiffs
submitted a reply. Reply re Motiaa Remand (“Reply”), Dkt. 20.

. LEGAL STANDARD

The party seeking removal bears tlueden of establishing jurisdictiorGaus v. Miles,

Inc., 980 F.2d 564, 566 (9th Cir. 1992). A defendaetisn state court magmove the action to
federal court only if the action aldl have been brought in fedecalurt in the first instance. 28
U.S.C. § 1441(a). “If at any time before fipatigment it appears that the district court lacks
subject matter jurisdictig the case shall be remanded.” 28 U.S.C. § 1447(c).

The Court strictly construes the removal statuterssgaemoval jusdiction. Id. Federal
jurisdiction must be rejeetl if there is any doubt as to the tigih removal in tle first instance.
Libhart v. Santa Monica Dairy Co., 592 F.2d 1062, 1064 (9th Cir. 1979). Federal courts are
“particularly skeptical of cases removed from state couarner v. Select Portfolio Servicing,

193 F. Supp. 3d 1132, 1134 (C.D. Cal. 2016) (ciags, 980 F.2d at 566).
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1. DISCUSSION
Pursuant to 28 U.S.C. § 1332, district cohdse original jurisditon over civil actions
with diverse parties and where the amount in controversy exceeds $75,000.
A. Diversity of Citizenship
Plaintiff concedes that the Parties are divee Mot. at 6; Opp. at 8. Plaintiff is a
California resident, see Compl. 1 2, while Defant Chino Hills is domiciled in Nevada, see
Notice of Removal § 20, and Defendant Ford M&o. is domiciled in Mthigan and Delaware,
seeid. 1 19. Accordingly, the Couid satisfied that Plaintiff and Defendants are completely
diverse as required by 28 U.S.C. § 1332.
B. Amount in Controversy
Plaintiff argues that Defendants have satisfied their amounticontroversy burdenSee
Mot. at 2. If a defendant remave case from state court to fedeeurt, the defendant bears the
burden of proving that the amountcontroversy is satisfiedSee Chajon v. Ford Motor Co.,
2019 WL 994019, at *1 (C.D. Cal. Jan. 8, 2019). @legations in the guplaint dictate the
defendant’s burden. For instance, when a comipiiéea in state couralleges on its face an
amount in controversy sufficietd meet the federal jurisdional threshold, the amount-in-
controversy requirement pgesumptively satisfied unless it appetr a “legal certainty” that the
plaintiff cannot actuallyecover that amountSanchez v. Monumental Life Ins. Co., 102 F.3d 398,
402 (9th Cir. 1996)see also Garza v. Bettcher Indus,, Inc., 752 F. Supp. 753, 755-56 (E.D. Mich
1990) (noting that when a complaistoriginally filed in state codyrit is highly unlikely that the
plaintiff inflated he damages solely to obtain federal juicsidn). If, however, the plaintiff's
state-court complaint does not specify a paldicamount of damagethe removing defendant
bears the burden of ebteshing by a “preponderance of the eade” that it is “more likely than
not” that the amount in controversy exceeds $75,®28.Sanchez, 102 F.3d at 4045uglielmino
V. McKee Foods Corp., 506 F.3d 696, 699 (9th Cir. 2007).
1. Legal Certainty Test

Defendants argue the Compliolearly” shows that moréhan $75,000 is in controversy
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and that the “legal certainty” stdard applies. Opp. at 3, 5. fBedants contend that because thg
Complaint alleges damagesatfleast $25,001 and a penaltytwice the amount of damagés.
$50,002, the damages plainly amount to $75,003.As support, Defendants ciBernstein v.
BMW of N. Am., LLC, 2018 WL 2210683 (N.D. Cal. May 15, 2018) anndDonald v. BMW of N.
Am, LLC, 2017 WL 5843385 (S.D. Cal. Nov. 28, 2017). Neither case, however, supports
Defendants’ position that more th&r5,000 is “clearly” in issueBernstein, for instance,
involved a complaint that alledé[tlhe amount in controversgxceeds twenty-five thousand
dollars ($25,000)exclusive of interest and costs . . . . [arflpintiff seeks damages . . . for
incidental, consequential, exemplary, autual damages.” 2018 WL 2210683 at *2 (first
emphasis added). Likewise,McDonald, the complaint stated that the plaintiff’'s damages
“exceed[ed] $25,000” and prayed for “actual damagedutory penalties of two times actual
damages, attorney’s fees and pweaitdamages.” 2017 WL 5843385 at *1.

Here, however, the Complaint alleges thaimiff suffered damages “in a sum to be
proven at trial in an amount thatrist less than $25,001.00.” Compl. § 11 (emphasis added).
Hence, while Plaintiff seeks restitution for the vatii¢he car, civil penalte and attorneys’ fees
and costs, it is unclear whethadl these damages are subsuméttiin the request for $25,001.
Compareid. (stating that Plaintiff suffereddamages’), with Bernstein, 2018 WL 2210683 at *2
(plaintiff claimed theamount in controversy exceeded $25,000 sought actual, incidental, and
exemplary damages “in additiotd the $25,000). Thus, unlike tBernstein andMcDonald
courts, this Court cannot readily determiat is included in Plaintiff’'s claimed damages
Accordingly, the amount in controversy is uncléam the face of Plaintiff's Complaint and the
Court must determine if Defenlis have shown by a preponderamf the evidence that the
amount in controversy exceeds $75,088e Guglielmino, 506 F.3d at 69%ee also Gaus, 980
F.2d at 566 (noting that removal jurisdictionshbe strictly construed against removal).

2. Preponderance of the Evidence Test
Defendants argue that “it is meolikely than not” that the damages and penalties pled in

Plaintiff's complaint exceed $75,00 The Court disagrees.
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Defendants’ rely on the same argumerghared above. They argue that the $25,001
refers to actual damages and, after doubliagy@imount for civil periaes, the amount in
controversy exceeds $75,000. But, as held abbisetoo speculative to say that the “$25,001”
amounts to actualamages. Plaintiff's Complaint does wéfer, and Defendant fails to produce,
any facts that would allow the Cauo determine that the $25,001 msfenly to actual damages.
Seesuprallll.B.1. Indeed, the Court could just as easilfer that the $25,001 fers to Plaintiff's
total damages. This lack of clgr forecloses Defendants’ argemt that the $25,001 “more likely
than not” satisfies the federal-jurisdictional amioukloreover, it ignores the fact that removal
jurisdiction is strictly construed against remov&te Edwardsv. Ford Motor Co., 2016 WL
6583585, at *4 (C.D. Cal. Nov. 4, 2016). Accogly, because the Court cannot rest its
jurisdictional findingson speculation, Defendanfisst argument is rejected.

Defendants next support their rembwath Plaintiff's request for attorneys’ fees and costs.
Courts must include future attorneys’ feesaverable by statute ormoact when assessing
whether the amount-in-contrawy requirement is metritsch v. Swift Transp. Co. of Az, LLC,
899 F.3d 785, 794 (9th Cir. 2018). The “mere futtintiyattorneys’ fees and costs does not
preclude them from being part thfe amount in controversyd. (quotingChavez v. JP Morgan
Chase & Co., 888 F.3d 413, 418 (9th Cir. 2018yt see Chajon, 2019 WL 994019 at *2 (holding
that prospective attorneys’ fee®re too speculative to be inclutim the amount in controversy).
Thus, if the law entitles the plaintiff to futuagtorneys’ fees, then the removing defendant may
attempt to prove that such fees satisiy amount-in-controvsy requirementFritsch, 899 F.3d
at 794 The removing defendant, however, mus tgimmary-judgment-type evidence” to show
that it is “more likely than not” that the amountcontroversy (includingttorneys’ fees) exceeds
$75,000.1d. at 795-96.

There is no dispute that atteys’ fees are at issu&e Compl. at Prayer (seeking “costs
of the suit and Plaintiff's reasable attorneys’ fees pursuidan Civil Code section 1794,
subdivision (d)”). Defendants argue that thé=es exceed $75,000. Opp. at 6-7. As support,

Defendants filed a declaration shogithat (1) claims for attorney&es in these cases regularly
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approach or exceed $50,000 and (2) a recerddéenand by Plaintiff’'s counsel exceeded $300,0(
for a Song-Beverly case involving Fortd. at 7. Plaintiff arguethis is not “competent
evidence.” Reply at 4. The Court agreethwlaintiff—none ofthe evidence supports
Defendants’ theory than this case the attorneys’ fees amoutat more than $50,000. Defendants
provide nothing more than mecenjecture. Indeed, all thahderlies their conclusion that
“claims for attorneys’ feem these cases regularly appches or exceeds $50,000” is a
declaration, executed by Defendardsunsel, that speculates i$tnot uncommon, and in fact
quite regular, for attorneys’ feasd cost awards . . . to exde®50,000.” Declaration of Counsel
in Support of Defendants Opposition (“Harlow Degl’5, Dkt. 19-1. Courts in this district
routinely hold that such evidence insufficie®ee, e.g., Makol v. Jaguar Land Rover N. Am.,

LLC, 2018 WL 3194424, at *3 (N.D. Cal. June 28, 2018).

In the alternative, Defendants pointthe $300,000 fee recentlyaiined by Plaintiff's
counsel in another Ford Motor caséet, Defendants fail to exgih how that case accords with
this case. All that Defendants claim is tha #ame counsel appearsech case and that the
subject-matter of the cases are the same.otddecl. § 7. They do not, however, compare or
contrast the litigation sttagies or the litigationinelines of the two case€ompare Harlow
Decl. Ex. 3 (discussing attorneyetefor case that went to trialjith Makol, 2018 WL 3194424 at
*3 (*Jaguar[does not] attempt to estte anticipated fees in the nadikely event this case does
not go to trial.”). Accordingly, because Defentiafail to provide the Court with specific
evidence showing that the attorneys’ faethis case are “more likely than not” to exceed
$75,000, attorneys’ fees cannot be used tofgdlie amount-in-controversy requirement.

Finally, Defendants argue thidie total sales price of the vehicle plus civil penalties
exceeds the amount in controversy. In her ComiplRlaintiff asserts that she “seeks the
remedies provided in California Civil Code 8en 1794(b)(1), includinghe entire contract
price.” Compl. § 21. The tdtaales price of the vehicleas $37,030.20. Harlow Decl., Ex. 1.
Plaintiff thus could recover $37,020.in actual damages and “twmgs” that amount in civil

penalties. Hence, once the possible civil péggmbre added, the tb&mount in controversy

Case N0.5:19-cv-05545-EJD
ORDER GRANTING PLAINTFF'S MOTION TO REMAND
6

DO




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R R
o ~N o U~ W N P O © 0 N O U~ W N B O

potentially amounts to $111,090.6 ($37,030.2 x 3), which far exceeds $75&Korn v. Polo
Ralph Lauren Corp., 536 F. Supp. 2d 1199, 1205 (E.D. Cal. Feb. 27, 2008) (noting that it is
irrelevant if plaintiffcould receive less than the maximum statytpenalty because the relevant
inquiry is what is the amouin controversy in the litigation);Saulic v. Symantec Corp., 2007 WL
5074883, at *4 (C.D. Cal. Dec. 26, 2007) (“Courtsanatter of law, daulate the amount in
controversy based upon the maximamount of civil penaltieavailable to plaintiff.”);see also

Edwards, 2016 WL 6583585 at *4 (holding the defendantddito show it was “more likely than

not” that jurisdictional amount safisd because complaint did “not offer, and Defendant [did nof]

produce, any facts that would alldhe Court to determine the amowfitactual damages Plaintiff
seeks to recover”).

In response, Plaintiff argues that theiléage offset” might redre Plaintiff's actual
damages and thus impact the amount in coetisy. Reply at 3. The set-off amount is
determined by multiplying the “actual price thfe new motor vehicle paid or payable by the
buyer . . . by a fraction having its denomindt@0,000 and having as its namtor the number of
miles traveled by the new motor vehicle priothe time the buyer dekred the vehicle™ for
correction of the problemMaciel v. BMW of N. Am., LLC, 2017 WL 8185859, at *2 (C.D. Cal.
Aug. 7, 2017) (quoting Cal. Civ. Code § 1793.2(d)(2)(@lteration in orignal). Plaintiff's
Complaint and exhibits do not iradite what the appropriate aftsshould be in this case.
Defendants, however, attached an exhibit thagceflthat the most recent repairs to Plaintiff's
vehicle occurred at 75,948iles on October 5, 2017. Harlow Decl., Ex. & also Hall v. FCA
US LLC, 2016 WL 4445335, at *3 (E.D. Cal. Aug. 24, 20ling most recent repair as “first

relevant repair”). Using that repair as the “first relevant repair” generates the largest possible

mileage offset of $23,434.87 (37,030.2 x 75,943/120,000)h this offset, Plaintiff could
recover only $13,595.33 in actual damages and $40,785t8talrdamages. This does not satisf
the $75,000 requirement and so the Court httlds Defendants failed to prove by a

preponderance of the evidence thataheunt in controversy exceeds $75,000.
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V. CONCLUSION
Because the amount in controversy doesexceed $75,000, this Court lacks subject-
matter jurisdiction and must reméthe action pursuant to 28 U.S81447(c). Accordingly, this
CourtGRANTS Plaintiffs’ motion to remand. The ClerklHRECTED to REMAND this case
to the Santa Clara County Super@vurt and close the file.
IT IS SO ORDERED.
Dated: March 2, 2020

EDWARD J. DAVILA
United States District Judge
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