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yeth Inc, et al Doc

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

APRIL KRUEGER, individually and on Case No.:3cv2496JAH (MDD)

behalf of all others similarly situated,
Plaintiffs, ORDER GRANTING PLAINTIFF'S

UNOPPOSED MOTION FOR

V. APPROVAL OF PLAN TO

DISTRIBUTE RESIDUAL CLASS

SETTLEMENT FUNDS

WYETH, INC. flk/a AMERICAN HOME | 50"\

PRODUCTS, a Pennsylvania corporation
WYETH PHARMACEUTICALSf/k/a
WYETH AYERST PHARMACEUTICALS,
a Pennsylvania corporation; and Does 1
through 100, Inclusive

Defendan.

Pending lefore the Court is Plaintiff April Krueger'slnopposedMotion for
Approval ofPlan to Distribute Residual ClaSgttlementunds.Doc. No. 433. Having
carefully considered the Plaintiffs Motion; supporting Declarations and exhib
Defendant Wyeth's Separate Submission in Support of Mpbaa. No. 434] ; and, the
law, the Court hereb@RANTS Plaintiff's Motion.
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BACKGROUND

Plaintiff filed this consumer protection claastion lawsuit on December 12,

2003.Doc. No. 1. Plaintiff's claims arsefrom the allegation that, between January 1995

and January 2003 (the “Class Period”), Defendants violated California cansume

protection laws by conducting a lotgrm, systematic and widespread marketing

campaign designed to misrepresent the benefitshaallh risks associated with their

hormone replacement therapy (“HRT”) drugs (Premarin, Prempro, and Premphase).

More specifically, Plaintiff alleged that the Defendawislated California’s Unfair
Competition Law (“UCL") and Consumer Legal Remedies AUCLRA") by

misrepresenting to consumers that its HRT drugs lowered cardiovascular, Alzheirmer’s

and/or dementia rislanddid not increase breast cancer riskr their part, Defendants
denied all of the Plaintiff's allegations and claims and maintaiied they had
substantial legal and factual defenses to those claims.

On March 10, 2020, the parties’ entered into a Class Settlement AgreBoent.

No. 400-3. The terms of the agreement provide that there will be no reversion of| the

$200,000,000 settlement amount and that in the event of excess funds, any such
should be distributedso as to benefit and promote the ongoneglth, safety, and
welfare of Settlement Class Members and California wosirararly situated.ld., at
714.8.

funo

On Septembet, 2020, the Court issued its Order Granting Plaintiff's Unopposed

Motion for Final Approval of the Class Action Settlemddtc. No. 432. Concerning
the disposition of residual class settlement funds, the Court’s Order states:

If the aggregate amount péaid claims to Settlement Class Members,
plus the Plaintiff incentive award allowed by the Court, plus the Class
Counsel fees and expenses awarded by the Court, plus the notice and
administration costs, is less than the Settlement Amount (plus interest)
remaining in the Common Fund, the Court will then determine and
direct how the remainder of the funds should be distributed so as to
benefit and promote the ongoing health, safety and welfare of
Settlement Class Members and California women similarly siduat
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At this time, the Court is inclined to distribute any excess or residual
funds to major California medical centers and targeted research groups
specializing in the detection, treatment, prevention, and cure of breast
cancer, women’'s cardiac issues, Wdmmer's, and earlpnset
dementia; with additional emphasis on the care and treatment of such
diseases for marginalized and diverse women in California
communities that historically lack such care and treatment. Consistent
with these goals and objectivéise Court grants Plaintiff 60 days from

the entry of this Order to solicit and gather proposals for the
distribution of any residual Settlement funds and present them to the
Court in a further filing with appropriate declarations from the
proposed entiteand organizations.

Id. at | 22.

To date, the following payments have been made from the $200,000,000 Con
Fund: (a) $905,218.59, representing Class Counsels’ expenses; (b) $30,000, reprey
Plaintiff April Krueger’s incentive award; (c) $50,000,000, representing Class Coung
attorneys’ fees; (d) $784,769 to Kinsella Media, representing its Settlement Class N
costs; and, (e) $360,000 to Rust Consulting, representing its settlement administ
fees and expenses to datéee, Doc. No. 433-9, Decl. of R. Blake, at 1 5. Regarding
future expenditures from the Common Futle courtappointed Claims Administrator,
Rust Consultingestimates that it will charge an additional $470,000 in professional f
and expenses for the administration of this Class Settlertabnét 1 6.

Additionally, Rust Consultingeports that ithas received 10,501 timely claims
thus far (i.e., claims submitted by the September 1, 2020, claim deadline). Of
number, 9,943 are Option 1 claims, 483 are Option 2 claims, and 75 involve claims v
the claimat did not choose an option and have not yet responded to a deficiency |
Id., at § 7. Assuming all Option 1 and 2 claims are found to be valid at the conclug
of the verification and audit proce$gist Consulting believes thtite maximuntotal
value of the Option 1 claims would be $4,560,257.52 and the maximum total valt
the Option 2 claims would be $698,623:38or a combined maximum total value of
$5,258,880.90.d.
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Based on the payments that have been issued fro@dimemon Fundhus fr
($52,079,987.59); the additional fees and expenses thatQusilting expects to

charge for its administration of the Class Settlement ($470,000); and, the maximum

value of Option 1 and Option 2 claims submitted by Class Members ($5,258,880.

Rust Consulting projects that the Court willve at least $142,191,131.51 in residu
Class Settlement funds to distribute in accordance with paragraph 22 of its
Approval Orderld., at 8.
LEGAL STANDARD
“Cy pres provides a mechanism for distuifing unclaimed funds to the next bes

class of beneficiaries.In re Easysaver Rewards Litig., 906 F.3d 747, 760 (9th Cir.
2018). “Under they pres approach, ‘class members receive an indirect benefit (usus

through defendant donations to a third paréither than a direct monetary payment.’

Id. (quotingLane v. Facebook, Inc., 696 F.3d 811, 819 (9th Cir. 2012)). Consequently,

cy pres “distribution options should be guided by (1) the objectives of the underly
statute and (2) the interests of the silent class memi&xdviexican Workersv. Ariz
Citrus Growers, 904 F.2d 1301, 1307 (9th Cir. 1990). Tdyepres remedy also “must
account for the nature of the plaintiffs' lawsulN&chshin v. AOL, LLC, 663 F.3d 1034,
1036 (9th Cir. 2011).
ANALYSIS

Plaintiff's motion seeks approval of a plan focyapres distribution of residual
funds to six California medical and research institutioasnely, Scripps Health MD
Anderson San Diegq“Scripps Health”), the University of California, Day&JCD”),
the University of California, San Dieg¢UCSD”), the University of California, San
Francisco*UCSF”), the University of California, Los AngeleSUCLA Health'), and
the University of Southern California Keck MediciffedSC Keck”). See, Doc. No. 433-

2, Decl. of David B. Byrne. The six institutions have all submitted detailed propos:

and budgets for medical research programs and community health projects thanhfo¢

“the detection, treatment, prevention, and cure of breast cancer, women’s GRIC |
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Alzheimer’s, and earkpnset dementia; with additional emphasis on the care 4
treatment of such diseases for marginalized and diverse women in Califg
communities that historically lack such care and treatmesge, Doc. Nos. 433(3-8),
Exhibits A, B, C, D, E, & F. Importantly, each proposal caps indirect, administratiy
and overhead costs at 10% or less of the institution’s total proposed budget so
ensure that any residual Class settlement funds awarded will achieve the greatest
for the Class and women similarly situated. All total, the combined proposals
residual Class settlement funds in the amoustld®,126,497 afigure slightlybelow
the projectecb142,191,131.51hat Rust Consulting expects to have on hand at the ¢
of the claim administration process.

Having already determined that any residual Class settlement $hodéd be
distributed“so as to benefit and promote the ongoing health, safety and welfar
Settlement Class Members and California women similatiiatgd, the Court now
considers whether the siRalifornia medicaland research institutions identified in
Plaintiff's motion are appropriatey pres beneficiaries based on (1) the nature of th
plaintiff's lawsuit; (2) the objectives of the underlying statutes; andh@)nterests of
the silent class members, including their geographic diverdigchsin, 663 F.3d at
1040.

|.  Appropriateness of the Proposedy Pres Beneficiaries
a. The Nature of the Suit

As stated above, Plaintiff's Class Complaint alletiet the Defendants violated

California consumer protection laws by misrepresenting to consumers thflitdrugs
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lowered cardiovascular, Alzheimer’'s and/or dementia risk, and did not increase breast

cancer risk. Because these allegations were central to the Plaintiff's suit, the Coy
Final Approval Order expressed a preference for distributing éxiegss or residual
funds to major California medical centers and targeted research groups spgdializ
the detection, treatment, prevention, and cure of breast cancer, women’s cau#isg i

Alzheimer’s, and earkpnset dementia; with additional emphasis on the care 4
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treatment of such diseases for marginalized and diverse women in Califc

commurties that historically lack such care and treatnietoc. No. 432, at  22.

Here, theresearch and community health projects identified in the six medi¢

research institutions’ proposattearly and adequatebddress the diseases of concel
in this lawsuit. Scripps Health’s proposal and corresponding $22,127,500 bu
involves cuttingedge research targetirigeast cancer, heart disease, and demer
treatments as well ascommunity health programs designed to treat and educ
marginalized commutiesin and around San Diego Count$ee, Doc. No. 433-3. UC
Davis proposes to use a $24,000,00@res distribution to create@nique research and
care initiatives in breast cancer, cardiovascular disease, Alzheimer’s, &noresat
dementia— all within one of the most geographically broad and ethnically divel
populations in California.See, Doc. No. 433-4. For its part, UC San Diego, seeks &
$24,000,000cy pres distribution to fund groundbreaking researaimed at the
prevention, detection and treatment of breast cancer, cardiovascular diseas
neurological disorders in women.See, Doc. No. 433-5. UC San Francisco’s
$24,000,000 proposal involves numeronterlinked research and community health
projects related to overuse, misuse and unequal use of health care related to teesdia
and treatment of breast cancer, cardiac disease and den%estiBoc. No. 433-6.
UCLA Health’s proposal for a $23,999,5&@pres distribution would provide important
care to underserved communities across Los Angeles County and fund critical res
in the areas of breast cancer, cardiovascular disease in women, and neuroSegnc
Doc. No. 433-7. Lastly, USC Keck Medicine’s $23,999,487 proposal would fand
number of exciting projects designed to advance the diagnosis, treatment, preventic
cure of Alzheimer’s disease, breast cancer and cardiovascular disease in womer]
particular emphasis on mitigating the impact of these devastating conditions for wq
from disadvantaged communities with major health disparitté®, Doc. No. 433-8.
For these reasons, the Court finds that, in proposing these six institutions

presrecipients, Plaintiff has sufficiently considered the nature of this lawsuit.
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b. The Objectives of the Underlying Statutes

Plaintiff's Complaint alleges violations of California’s Unfair Competition Lay
(“UCL"), Cal. Bus. & Prof. Code 88 172@0seq., and Consumer Legal Remedies Ac
(“CLRA"), Cal. Bus. & Prof. Code 88 b0 et seq. These statutes are meant “to presern\
fair competition and protect consumers from unfair market distortiolsvikset Corp.

v. Quper. Ct.,, 51 Cal. 4 310, 331 (2011).

In this case, the allegedly “unfair market distortions” involve the Defendar
representations concerning idRT drugs and whether or not thegpwered
cardiovascular, Alzheimer’s and/or dementia risk, and did not increase breast c
risk. Consequently, since the six institutions put forwardyqores distributions have
all proposed to use their funds for medical research and community health Eiojects
at the detection, treatment, prevention and cure of braaser, women'’s cardiac issues
Alzheimer’'s, and earlpnset dementia, the Court concludes that they all satisfy “f
objectives of the underlying statute]s Sx Mexican Workers, 904 F2d at 1307.

c. The Interests of the Class Members

The “touchstone of the inquiry” in distributing excess funds in a class act
settlement is whether the distributions bear a “substantial nexus to the interests
classmembers.”In re Easysaver Rewards Litig., 906 F.3dat 762 Here, the Class is
comprised of women who purchased the Defendants’ HRT drugs in California bety
January 1995 and January 2003 (the “Class Period”). As such, Class members |

significant nterest in research and community health initiatives focusing on br¢
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cancer, heart disease, Alzheimer's disease and dementia. Given that the medics

research and community health projects proposed by the six California mes
institutions will directly address these diseases, they will undoubtedly benefit the h
and weltbeing of Class members and all California women similarly situapassibly

for generations to come. Therefore, the Court finds that each institution is an eero

cy pres beneficiary and that the Plaintiff’'s plan for distributing residDiass settlement
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funds to the individual institutions is altogether reasonable andstentsiwith the
Court’s directive in its September 1, 2020, Final Approval Order.
[I.  The Cy PresBeneficiaries’ Reporting Obligations

The Plaintiff's Motion proposes that eaghpres beneficiary file an annual report
with the Court (through Class Counsel) detailing their overall progress, relevdiname
and scientific results, and expenditures for each of their approved and funded pry
and programs. Given the significant amount of funds involved and the scope
duration of the six institutions’ research and community health projects, the bdart {
that this type of annual reporting is essentratcordingly, each institution receiving a
cy presdistribution pursuant to this Order will be required to file a yearly report with {
Court (through Class Counsel) for a period of six (6) years, beginning in 2021.
annual reports must be provided @ass Counsel on or before Decembgrol the
relevant reporting year and include a reasonably detailed summary of the institut
progressrelevant medical and scientific results, and expenditures for each of {
individually approved and fundegatojects and programs

[1l.  Annual Conference Participation for Cy Pres Beneficiaries

Likewise, the Court specifically approves and incorporates the Plainti
recommendation that eacly pres beneficiary be required to participate in an annu
conferencdhat will allow their funded faculty, researchers, andgmbjeaders to meet
in a collaborative fashion, discuss the results of their work, and share ideas to ad

the study, treatment, and cure for breast cancer, Alzheimer’'s disease, dementig

cardiovascular disease in womerlo that end, the conferences will be held sometimeli

the first quarter (January through March) of each year for a periogedr8, beginning
in 2022, with each participating institution serving as the host on atioreerotating

basis In the inaugural year(s), tht®nferencanay need to be held virtually. However

as soon as a large-person gathering can take place, and stay within health and s
protocols, the institutional hostshouldhold the annual conferences at their campu
facility.
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Finally, to the extent any additional residual class settlement fenasin after
the claim administration process has been concluded; all related costs of settlq
administration have been satisfied; aftfig six institutions’ proposed projects and
programs have been funded, the remaining mahe#be divided equally among the
institutions to help defray the cost and expense of émmualconferences.

CONCLUSION

For the foregoing reasons, Plaintiff's motidioc. No. 433] is hereby
GRANTED. The Court further finds, arfdRDERS the following:

1. Subject to there being sufficient residual Class settlement funds remaining

the claim administration process has concluded and all related costs of settle
administration have been satisfiery, pres distributions will be made to the
following ingtitutions in accordance with their written proposals and budgets:

a. Scripps Healtk- MD Anderson, San Diege$22,127,500

b. The University of California, Davis$24,000,000;

c. The University of California, San Diegé24,000,000

d. TheUniversity of California, San Francise&24,000,000

e. TheUniversity of California, Los Angeles$23,999,510and,

f. TheUniversity of Southern California Keck Medicin&23,999,487

2. To ensure that they pres distributions are utilized to achieve the maximur

possible benefifor the Class and women similarly situated, the institution
beneficiaries may not apply more than 10% of their awarded funidslitect,
administrative, andr overhead costs

3. To the extent that there are insufficient residual Class settlementtéupdsmit

the cy pres distributionsset forth above, the distributions to each of the sjix

institutions will be reduced on a pro rata basis.
4. To the extent that there are additional residual class settlement fundsimgmg
after the claim administration process has concluded; all related costs ofeattle
administration have been satisfied; and, aheres distributions set forth above
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. Each institution that receivescy pres distribution pursuant to this Order will be

. Each institution that receivescy pres distribution pursuant to this Order will be

DATED: November 102020 &//&p /&j” g

have been made, the remaining class settlement funds shall be divided eq
among thesix institutionsand shall be used soletg help defray the cost and

expense of their annual conferences.

required to file a yearly report with the Court (through Class Counsel) for a pe
of six (6) years. The annual reports must be provided to Class Counsel 0
before Decembertof the relevant reporting yedreginning in 2021and include
a reasonably detailed summary of the institution’s progress, relevant medica
scientific results, and expenditures for each of their individually approved

funded projects and programs.

required to participate in an annual conference that will allow their funded facy

researchers, and project leaders to meet in a collaborative fashion, discug

results of their work, and share ideas to advanestidy, treatment, and cure for

breast cancer, Alzheimer’'s disease, dementia, andiovascular disease in
women. The conferences will be held sometime in the first quarter (Jani
through March) of each year, beginning in 2022, for a periodyebés with each
participating institution serving as the host on a-time rotating basis.
Conference details will be given to the Court and Class Counsel at leday$0
prior to the scheduled conferences.

IT IS SO ORDERED.

Hpn. John A. Houston
Jnited States District Judge
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