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FOLEY & LARDNER LLP =
ATTORNEYS AT LAW Fﬂ L E B

402 W, BROADWAY, SUITE 2300 ; e

SAN Dlﬁgr?écg 992;:(3)1-3542

TELEP! . 619.234.6655

FACSIMILE: 619.234.3510 JUL 2 6 2006

WENDY L. TUCKER, BAR NO. 174407 CLERK, 0.5, DiSTRICT COURT
ATTORNEYS FOR DEFENDANT, JACKSONVILLE JAGUARS, SOUTHERN T CALIFORNIA
LTo. BY DEP'IYY

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

7
PROMARK SPORTS, INC., a Delaware Case No. 06-CV-1433 WQH-NLS

Corporation,
AFFIDAVIT OF JAMES WEAVER IN
Plaintiff, SUPPORT OF THE JAGUARS’
MOTION TO DISMISS FOR LACK
V. OF PERSONAL JURISDICTION OR,

JACKSONVILLE JAGUARS, LTD., a
Florida Limited Partnership;
JACKSONVILLE JAGUARS, a purported
Florida Corporation, and Does 1 through
25 inclusive,

DISMISS OR TRANSFER VENUE
FOR IMPROPER FORUM OR,
ALTERNATIVELY, MOTION TO

)
}
)
)
;
; ALTERNATIVELY, MOTION TO
)
; ABATE OR STAY ACTION

)

Defendant

STATE OF FLORIDA

COUNTY OF DUVAL

BEFORE ME, the undersigned authority, personally appeared James Weaver, who
being first sworn, deposes and says: .

1. My name is James Weaver and | am the Executive Director of Corporate
Sponsorship for Jacksonville Jaguars, Ltd. (“the Jaguars”). 1 make this affidavit based
upon my personal knowledge or based upon the books and records of the Jaguars, and 1
am competent to testify about all matters contained herein.

2. On or about August 11, 2003, the Jaguars entered into a written agreement

(the *“Agreement”) with ProMark, which Agreement is attached hereto as Exhibit “A.”

1

c}ﬁ)/

AFFIDAVIT OF JAMES WEAVER.
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3, In short; the Agreement provided that ProMark would solicit
advertisements/coupons and then produce coupon books that would be sold through the
Jaguars’ retail partner, Winn-Dixie, for §1.

3 All sale proceeds would benefit the Jackson?ille Jaguars Foundation, a non-
profit charity.

5. ProMark approached the Jaguars about this undertaking in Jacksonville,
Florida. ProMark designed a marketing initiative for these coupon books specifically to
be carried out in the Jacksonville, Florida market.

6. Three hundred thousand coupon books were delivered to the Jaguars in
Jacksonville, Florida. The coupon books were distributed only in Duval, St. Johns and
Clay counties, all of which are in Florida. Specifically, approximately 50,000 books
were distributed free of charge at one of the Jaguars” home games. The remaining
250,000 books were given to Winn-Dixie for sale at its stores in Duval, St, Johns and
Clay counties.

7. No one from the Jaguars ever traveled to California for this Agreement.
Nothing in the Agreement required the Jaguars to perform outside of Florida.

8. ProMark has alleged that the Jaguars failed to distribute the coupon books
as required in the Agreement. In fact, howcver, the Jaguars did distribute 250,000 books
to its retail partner, Winn-Dixic, and distributed the remaining 50,000 at one of its home
games. |

9. Based upon its mistaken belief that the Jaguars breached its performance
obligations under the Agreement, ProMark demanded that the Jaguars pay it
approximately $150,000 for the cost of producing all 300,000 coupon books, and
threatened litigation.

10.  Howevcr, the Jaguars were not obligated to pay ProMark any money under
the Agreement. Rather, the Agreement required ProMark to bear the cost of producing
the books.

11.  The Agreement provided that i; would be governed by Florida law.

AFFIDAVIT OF JAMES WEAVER.
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12. The primary witnesses to the Jaguars’ performance under the Agreement
are: (1) myself, (2) Dan Connell, the Jaguars’ former Marketing VP, who is no longer a
Jaguars employee but who signed the Agreement and who, on information and belief,
resides in or around Jacksonville, Florida, (3) Hallie Stiglitz, who is no longer a Jaguars
employee but who coordinated distribution of the books with Winn-Dixie, and who, on
information and belief, resides in or around Jacksonville, Florida, (4) Terry Derreberry, a
Winn-Dixie employee, who coordinated distribution of the books for Winn-Dixie and
resides in or around Jacksonville, Florida, (5) Bill Houston, who is the Jaguars’ Winn-
Dixie account executive and who has knowledge of the distribution to Winn-Dixi'e and
resides in or around Jacksonville, Florida, (6) Nicola Hayes, the Jaguars’ Coordinator of
Corporate Sponsorship, has knowledge of the distribution of the books and who resides in
or around Jacksonville, Florida, and (7) Gary Ravet, who is the CEQ for ProMark and
who, I believe, lives in California.

13.  The Jaguars are not organized or licensed to do business in California, nor
does it have a registercd agent in California. It does not have offices, post office boxes,
telephone listings or bank accounts in California. The Jaguars do not own or rent any
real or personal property in California. Moreover, the Jaguars do not advertise, solicit
business or make sales in California.

14, The only contact that the Jaguars have with California is occasional
scouting for college football players and the sporadic playing of football games in
California — which has only happened five times in the past ten years. Specifically, the
Jaguars have playcd the following games in California:

August 18, 1990 — at San Francisco (preseason)
September 15, 1996 — at Qakland
December 21, 1997 — at Qakland

QOctober 10, 2004 - at San Diego
January 2, 2005 — at Oakland (2004 season)

AFFIDAVIT OF JAMES WEAVER.
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FURTHER, AFFIANT SAITH NOT.

STATE OF FLORIDA
CO FDUVAL

Sworn to (or affirmed) and subscribed before me, this Z/ﬂ day of July, 2006, by
James Weaver.

oy 1 Fe U

Si@nﬁrure of Notany Q

Leshe dnda ChanloS

(Print, Type or Stamp, Commussioned Nang S rata
of Notary Public) -

Personally known .~ OR Produced Identification _
Type of Identification Produced

AFFIDAVIT OF JAMES WEAVER,

CASE NO. 06-CV-1433 WQH-NLS
TACK_550237,1 ‘
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AGREEMENT

This Agreement is made and entered into as of the | ith_day of August, 2003, by and between Promark Sports,

Inc., a Delaware corporation (“Fromark”), and Jacksonville Jeguars, a _ Prsla Of— comoratian (the
“Team"). ’ -

WHEREAS, P'romark is in the business of designing and producing direct marketing programs; and

WHEREAS, Promark and the Team desire 10 work together in the desipn, production, and distribution of a direct
marketing program as set forth in this Agreement.

NOW, THERFFORFE, in consideration of the promises and mutual covenants set forth herein and for other good

and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereby agree as
follows:

N The Bogks: Promark shail produce an integrated direct marketing and advertising program for the Team
which shall include the following:
a) Promark shall produce. for distribution and sale by the Team, in accordance with the plan attached

hereto as Exhibit “A™ {the “Distribution Pian™), Savings Books containing advertisetnents and nffers for discounts on
select goads snd services (the "Rocks™). Fach year during the eerm of this Agreement, Promark shall defiver the Books to
the Team, at such location as is designated by the Team, on or before the dates set forth on the Distribution Plan. | Al
Books shall be produced it Promark’s sole cost and expense. Promark shall produce the Books, in accordance with the
following specifications: ' .
Size: Approximately 4 inches (horizontal} x 6 inches (vertical)
Cover: Glass caver stock, four color
Pages: Closs paper stock, four color
b) Pramark shall provide the Team with advertising for its game day publications, in accardance with
Exhibit "C" antached hereto, .
¢} Promark shall pravide the Team with 2 banner 34 and link on its www . promarksports.coin web site with &
tink to the Team's afficial web site.

d) The Team shall prumote the sale and distribution of the Books on 8 ofMicial web site.

2} Book Content:

_8) Excepr as set forth in 2(b) below, Promark shall be responsible for securing all content, including narional
benefits and offers, to be included in the Books., Anay such content shall be subject to the reasonable approval of Team.
) The Team shail be aliocated the outside front cover and ten one-sided pages in the Books for inserdon of

offers and/or other meysages designated by the Team and/or the Team advertisers or sponsors.

. 3 Production and Distribution of the Books:
Promatk will do the Fotlowing:
a) Print the Books, including the cover and pages prvided hy the Team.
b) Deliver to Team that number of Books sel forth on the Distibution Plan, on the date sct forth therein.

The Team will do the Folfewing: .
a) Provide Promark with those production materials set forth on Exhibit "B attached hereto, in secordance
with the
production schedule set forth therein. The auached Exhibit “B™ shall be revised on or before January 1 of each year o
reflect the production schedule for such year, In the event that materials are sent W Promark that sre not complete or in
fully compliant with the specificatians set forth in Exhibit "B™, those materials shal] be returned 10 the Team.
b} Distribute and sell the Books in accordance with the Distribution Plan, Exhibit *A™,

¢) Within thirty (30) days of the completion of the distribution of the Books, us sel furth in the Distribution

Plan, provide Promark with an affidavit, in the form of Exhibit "D*, artesting to
RILSI2003 i TEAM AGREHMENT: FOUTUALL (2003)
EXHIBIT @

A
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1) The distribution of the Books, in accordance with the Distribution Plan
ii) Seting {oith the amount of funds rajsed through the sale of the Books; and
ii1) Altesting "o the fact that 100% of the proceeds raized through the sale of the Books has bem
P contributed to the hcncﬁcl lzzncm s¢t forth an exhibit "A",
17, msh(// have heright 1 Termmate 7“ ot V5dys natice W} e cod o cucd, %
Term: The term of this Agrecment :.hal! extend through. Déccmhcr 31, 2005, Promark shall remain
r::pnnslblc after the ex expiration of the term to use i1s best efforts w make sure that all vcndor\ honor il benefits set forth
in the Books, for the length of time set forth on each respective oifcijw
5 Representations snd Warranties:

The parties hereto respectively represent and warrant as {ollows:

a) . Each party shall indemnify and hold the vther party harmless from and apainst any and all claims, scrions,
proceedings, judgments, expenses. damages, and liabilities, including reasonzhle aiomey’s [ees, ansing in connection
with the services to be performed by them hereunder due to their negligence or faiture 10 perform in accordance with the
terms of this Agreement.

b) Neither the execution or delivery of this Agreement nor the performance of such party's rcspcmive
obligatinns hercunder will resull in a vivlation of or conflict with any other agrecment by which c.u,h respective party is
bound.

On this one we have to protect oury; clvcs againat competitive bovky, With other tearns we have taken dut “for the onc vear
after” and it's been ok, .

6) Non Cempetition;: The parties hereby agree that during the term of this Agreement, the Team shail not
distribute at the stadium on Game Day or otherwise, any direct marketing that involves the dclmry of coupon bouks, or
henefit baoks that are the xame as or similar 1 the Books,

b)) Misceltaneous:

#) This Agreemen: may not be modified or amended, and no pmvnmon cuma:nt.d in it may be waived,
except in writing signed by duly authorized officers of both parties.

h) Any rights and remedics which the panies mav have under this Agrecmcnt with respect to the

unperformed obligations of @ paty or any of the representations and warranties set forth herein shall survive the
expiration or termination of this Agreement,

¢} The validity, interpretation, and performaunce of this Agreement shall be governed by and construed under
the laws of the State of Florida. Should any provision(s) of (his Agreement be deemed invalid for any reason, suct
invalidity shall not affect the validity of any ather provisiony of this Agreement, which other provisions shall remain it
full force and effect as if this Agreement had been executed with the invalid provision(s) eliminated.

d) This Agreement, and the exhibits auached hereto, constitutes the entire ugreement between the partie
with respect to the services referred to herein.  Any pnoer agreements, representations, negotiations, or undenaking
dealing with the subject matter of 1ais Agreement are superseded hereby.

¢) The relationship berween the parties shall be as indcpendent comractors and npthing contained hersi
shall be deemed 10 create any assaciation, partnership, joint venture or relationship of principal an agent or master an
servant between the parties herelo or any affiliates or subsidiaries thereaf, or (o pravide cither party with the right, powt
ot authoriry, whether expressed or mplied, 1o create any such duly or obligation on behalf of the other party.

f) - Anynoliee, request, demand, or other communication required or permitted hereunder shall be in writin
pustage prepaid, by overnight delvery, to :hc party 1o be nofified. All communications will be deemed given wi
received. The address for the partizs for the purposes of such communicarions as set forth below or o such other parly
address that either party shall designate in writing by notice given o the other panty pursuant Lo this section. 2
approvals required by this Agreement shall be deemed given five (5} days afler the date that the request for such appros
is given s set forth abave, unless a written potice of disapproval iy received.

The ) il make the “best ¢ 2 provide for purc

RA1A72007 2 TEAM AGREEMENT: FOOTUALL (21
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R. ‘Terminutio

(a) in addition 10 any right of termination granted elsewhere in this Agreement, either parry
shalf have the right 21 any time lo terminate this Agreement, without prejudice to any other legal rights to which <uch
lerminating party may be entitled, vpon the occurrence of sny one or more of the following:

(i Default by the vther party in performance of ary of the material provisions of this
Agreement, which default is not cured within fifteen (15} days following receipt of written notice of such default by the
defaulting party;

(i) Ifany of the representalions or warranties made by the other party in this
Agreement shall prove to be untrue [n any material respect and is not cured, if capable of being cured, within fifteen (1 5)
days followiny receipt of writien notice thereof by the responsible party; or

(i) Thec making hy the other party of an assignment for the bencfil of ereditors, or the
appointment of a trustee, receiver or similar officer of any court for such party or fur a substantial part of its propeny,
whether with ar withoul is corsent, or the institution of bankruptey, composition, reorgenizicion, insolvency or

fiyuidation prou:edm;,s by or against the other party, if such procesdings shall not be d\smnsscd wnhm sixty (60) days
fram the date of the institution thereof,

™ WITNESS WIEREQYF, the parties hereto, having fully accepted and agreed to the terms set above, have
caused this Agreement W be exceuted by their respeetive officers thercunto duly authorized as of dale first ahave writlen,

Promark Sports, Ine, - \3 5

A Deluware corpapution corpuration

By, ¢ ; 4
Titte:  Prean 3o ) Tithe: w N
Date: Snw-ey Date:! t‘l 14

Address: 1020 Prospect Street, Suite 301 Address: é“'ual.ua.
La Jola, CA 92037 I 2 20

Rr152003 3 TEAM AGRUEMENT. FOCTTRALL (2002

G
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A UUCNUUM 1 THE FAN ADVANTAGE BOOK AGREEMENT

iACKSONV?ES ;};%NUARS. LTD. N{ 85{ 40 a:ﬂi M’;

PROMARKASP%RTS, INC. Lrom p7 vot dea

This Addendum s incorparzted in wnd is 2 part of the above Agraemant. To the extznt thar dhis Addendum conflicts with of differs
from the body of the Agresment, this Addendum shall controt in all respects; Al capitalized terms not therwise defined in tis
Addendum shall have the meaning given those ferms in the Agreemens, H‘{ '

of weter

k. Allmerchants and offers proposed 1o
ark agrees 1o use 118 best efforts to insure
not 1o include mecchants or offers in the

1. Promark shalt beepitled 12 solicit natianal merchant offers and benefits for the
be included by Proserk shall be subjest to the review gnd approval of Team, P
that )} merchants of offert in the Book are scceptable o Team. Promark ag
Book that conflic: with the exclusive sponsors of Team or the MFL. Al the cugrent tfime the exclusive spoesors of Team
include those in the banking, bowpital and medical cace, television and rudio, . beer. s0qa aud isotonic
beverge coregories. From time to time, Team may grant further exclusive rights and Team undertakes 1o uae best efforts 10
inform Promark of such re.etionships. o

2. Promark shall notf use in any way the corporste o padename(s), tradersark(s), see vice mark(s). logo(s) or other identifications
of Team or its affilistes without the prier wrinen comsent of Tzam; previded, bowever, that Promark will be entitled w
reagonable use of the corparate name of rademarks, tRdcnsmes, serviee marks, logos or other pentificatons of Team in
sonjunction with the prodution end printing of the Book permined under this Agrectaeat. In sddition, Promark. shall be
entitled Lo reference Team and the Book in promorional materis! thet lists naties or includes exampies of current and past
progra participants. Such referenees shall be subject 1o peior approval of Team, net 1o be unreasonably withheld. No
merchant participating in ¢ e Book shall have any night 1o usa the corporate or tredenam]s), rademark(s), service mark(s),
logods) or other identificatiuns of Team o its affiliatey without the prior wrinten consent of Team. Any consent granted to
Fromark or any merchant to use the corporate or radename(s), trademark(s), service mark(s), loga(s) er prher idenifications
of Team shall be subject 1o the roquirsment thet prior 2pproval of Team shall ba required for each such use, whether or not
this requirement s staied in the comyent,

Promark agrees tha neither it nor i affiliales will crease of develop any wadenames, trademarks, service marks, logos ot
othet 1metlectual property that indicatey or implies a cormection, affiliation, endornemant, sponsorzhip or ather relationship
between PRomark or any product or service of any merchant and Team,

1. Worwithetanding the provisions of Section & of the Agreement, in the event that the NFL or any alliliate eagages in & program
to dismbute coupan baoks < beaefir hooks similar to the Book, Texm shail aot be restriczed from participating Eﬁ that
progran{s), Promark ackaswiedges that me NFL has engaged in direct markenpg programs tnd Team has sha inerds 1o
make coupon and beazfit affers to iy fans in the sudivm, by mail, 1n sdvertisements, ¢lection ically and on iss web site.

; 4, The Agreement it subjixt 1o e Constinmion tnd Bylaws of the NFL.

N
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EXHIBIT "A™

Jacksonville Jaguars

DISTRIBUTION PLAN
2003 Making A Difference Books

Quentily of Books 1o be deliverad by Promark and sold by Team: 300,000

Delivery Date: (nat before 9/20/03) September 15, 2003

Delivery Addresy: Pending

Team Cumael Person For Delivery:
Name: Hallie Stiglitz
Tc]cﬂxnn\c: 904.633.2258

‘I'he Buoks shall be distibubad gnd sobd by the Team in aceordance with Lhe following plan:
Dhstribution/Sale Penind: September till all sold
Paniicipating Retailer(s): ' Winn Dixie
Desigmared Beneliciary of 100% of Pmc.cc.dq. frorn Sale of Boaks: Jlacksonville .lagualrs Foundation
Program Which thz Proceeds from the Sale of the Books Will Support:

Honor Rows, Struight Talk, Playbooks -

el
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Ttems to be delivered by the team
By July 11, 2003: Cover
By July 25, 2003: Team pages

Puaunwk’'s SAving: Hoeen are & CAM YK, 4-20lor procuss, [ull Boed putielion
1has has @ tamsiee & 47 67 Prgmoark stilizes o Macniosh-basec aysinm, and
zan gueept adwhn, dezgied only i DvarkXpress, Pholrehop, snd bz,
All linkl B0%. inciudirg wnes sypposioe) Wz, serern M pnd ROgEs Moyl be
Aublthll @ 3 LIGA MR Guunent wilt » final sun ol 47X 6° asrhifg bh:ed

IMPORTANT. Pleine vidude & ol proaf whon subimiiting s B » ooku

prool & nal previan, Ptk will, ssuie appioval pghic, ATl images &lhould
Loy CMYR, resotvion ingsL o0 DD ¢pi. and all lor] nnd et 2avard Bk Gullnax
Iwhats spokCazi).
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PRODUCTION SPECIFICATIONS

FULL PAGE AD

Live Size ) T wooe by 35 Ngn |
Trim Sizs: ¢° wide by §° high

Binee Sy 4 287 wite by £.78 hegh
NON-BLEED AD SAME AS LIVE AREA

MALF PAGE AD

Tove Sutn 35" wide By 2375 hein
Tiitn Szo: 47 wittw by 2,875 hied.
Diccy Size; 4 24% wide by 3.125° mgh
NON-BLEED AD BAMEAS LIVE AREA

Quarkipress -
Document Settings:

BIZE Widdy; 4° Heww, £

MARGIN GUIDES

Iop: ¥5 Holam: 20" Leh: 28" Ront 22
Thase MaRD ity Givile pny Tive sen”

Al Tersl miar b pletsnd withs Wate bovadurics.
Biood oh od shonkd be 1257 an et sk o
bludtts, Al d0aen KN M DR Craaleg 83
FWO separmin Qusm socumentis.

SUBMITTING ARTWORK
Phivud U A1 maif o] Wik oSToAny Al
and aflaloy iopam il noy

MAILING ADDRESS
Pramam Spnng

Atk Genphies

1020 Prospedt S0, Se A0Y - -
Lan Jeiln, TA H2001T

E-MAIL
DA SRICHIRR I A S POMS, COM

PHONE
{B58) 551.0949

' L]

EXHIBIT “C"

P.07

TEAM AGREEMENT: FOO TUALL (20
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GAME DAY PUBLICATION ADVERTISING

Subject to availability, Promark may have the right to purchase from the Team pages in ityfame day programs
and publications at 50% stundard rates (as discussed by Macky Weaver & David Cape 2id on the following terms
and conditions:

Game Day:

Tditions (Regular Scason ONLY):

Pages to be purchased by Promark: /7
Sold Circulation: ' /
Production:

Specifications; (10 be provided by Team not later than July 1,
Promark Materials Oelivery Date; Two weeks before first distribution date (not before 8/15/03).
Promark to be provided with proofs of all ads, for approval before printing,

Promark to be provided with 20 samples of each editiop’m which its ads appear.

Content; Promark will re-sell the pages that it is plrchasing from the Team to leading national advertisers.
Team shall have the right fo reject any offer that 4t belicves conflicts with any of ifs spansors or advertisers or
which promotes a product of service with whigh the Team does not went to be associated. Team shall notify
Promark in writing af its rejection of such offer and Promark shall have the nption of either replacing such offer
with unother that s uccepteble to Team opfeducing the number of pages purchased by it under this ApTeement,

Price and Terms:
Published rate card per page:
Price 10 be paid hy Praomark pcr 3 gc
Terms: 50% to be pard upun deflivery u[‘aﬂwork 50% to he paid upon rccclpt of aftidavit of confinned sold
cireufation,

Hospitality: Subject ;zlailahiliry, Promark may puchase from Team the following hospitality package:

Plcase change 1o “hest ¢ffons”
/1572003 6 TEAM AGRERMENT; FONTBALL (208
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EXHIBIT “D™
Affidavit of Distribytion

NFL 2003 Making a Difference Savings Books

- Team:
Quantity of Books Reccived From Promark:
Date Received:
Distribution/Sales Information: The Books were distributed and sold by the Team as follows:

Distribution/Sale Period:

Panticipating Retailer{s}):

Designated Beneficiary of 100% of Proceeds from Sale of Books:

Number of Books Sold:

Amount Contributed To Designated Beneficiary:

Program Which the Proceeds from the Sale of the Books Wil] Support:

1 hereby certify under penalty of perjury that the foregoing information is true and correat,

Team:

By:

Name
Title:
Date:

Mail to: Promark Sports, Inc.
1020 Prospect Street, Suite 301
La Jolla, CA 92037

W 5/2003 7 TEAM AGREEMENT: FOOTUALL (2001)
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