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Defendant Board of Trustees of the California State University System, acting through and
representing its subdivision San Diego State University (hereinafter “SDSU”) has filed a motion to
dismiss the complaint of plaintiff Marketing Information Masters, Inc. (“MIMI”) pursuant to
Rules 12(b)(1) and 12(b)(6) of the Federal Rules of Civil Procedure. The individual defendant
Robert A Rauch (“Rauch”) hasjoined SDSU’s motion. MIMI hereby respectfully submits this
memorandum of points and authorities in combined opposition to SDSU’s motion and Rauch’s

joinder in such motion.

l. PRELIMINARY STATEMENT AND SUMMARY OF ARGUMENT

Thisis an action for copyright infringement, conversion, misappropriation and unfair
business practices under federal and Californialaw. Asalleged in MIMI’s complaint in this
matter, for anumber of years MIMI and its owner Michael Casinelli performed economic impact
studies for the San Diego Holiday Bowl committee and provided the Holiday Bow! with awritten
report setting forth and discussing MIMI’ s analysis and conclusions about the Holiday Bowl’s
economic impact on the San Diego region. The written report at issuein this caseis MIMI’s 2003
economic impact report (the “2003 Report™), which isawork registered under and protected by
the copyright laws of the United States.

Asaleged in MIMI’s complaint, as least for the 2004 Holiday Bowl (and possibly for
subsequent games), the Holiday Bowl committee retained the Center for Hospitality and Tourism
Research at SDSU (the “SDSU Center for Hospitality and Tourism Research”) to conduct the
study of the economic impact of the 2004 game. Defendant Rauch was the individual with
primary responsibility for the project.

Unfortunately, Rauch and SDSU did not develop their own methodology, practices or
analysis framework to conduct the 2004 study, analyze the data obtained therefrom, or reach
conclusions from such data as they were required to do under the applicable laws. Instead, as

explained in MIMI’ s complaint, Rauch and SDSU obtained a copy of the 2003 Report and then
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simply (and illegally) misappropriated MIMI’ sideas, methodologies, practices and analytical
framework to conduct the 2004 study. To further compound their wrongdoing, Rauch and SDSU
blatantly and intentionally copied and plagiarized the copyrighted 2003 Report to generate a
written report for the Holiday Bow! regarding the 2004 study.

The actions of Rauch and SDSU were intentional copyright infringement in the extreme,
and also constituted the conversion and misappropriation of MIMI’s property not covered by the
copyright on the 2003 Report.! Indeed, as dleged in MIMI’s complaint, MIMI isinformed and
believesthat SDSU conducted an internal investigation about this matter and itself concluded that
Rauch was guilty of plagiarism and copyright infringement.

Notwithstanding the overwhelming evidence of its guilt— including the results of its own
internal investigation— SDSU now asks the Court to dismiss MIMI’s complaint against it in its
entirety. Aswill be discussed herein, however, none of the arguments that SDSU makes has any
merit:

1. SDSU first seeks dismissal under FRCP 12(b)(1) on the ground that the Court
supposedly does not have subject matter jurisdiction under 17 U.S.C. 8§ 411(a) because MIMI
allegedly commenced this action before obtaining a certificate of copyright registration. Such
argument iswithout merit. Asalleged in MIMI’s complaint, MIMI complied with the
requirements of Section 411(a) as that statute has been interpreted by the overwhelming majority
of federal courts because MIMI complied with all requirementsfor registration prior to filing suit
and hasin fact obtained a copyright registration for the 2003 Report whose effective date predates

thefiling of this action. Consequently, this Court has subject matter jurisdiction in this action and

1 Tomakethe wrongdoing of Rauch and SDSU even worse, the data and statistics presented by

Rauch and the SDSU Center for Hospitality and Tourism Research to the Holiday Bow! were
false, distorted and over-inflated, and did not accurately reflect the true economic impact of the
2004 Holiday Bowl on the San Diego community. Such falsification and distortion of the
economic datawas caused in large part by the fact that Rauch and the SDSU Center for
Hospitality and Tourism Research simply copied MIMI’s 2003 Economic Impact Report rather
than independently performing alegitimate economic impact study and then independently writing
areport about such study. [Complaint ] 11.]
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SDSU’ s motion to dismiss pursuant to FRCP 12(b)(1) should be denied.

2. SDSU aso seeks dismissal pursuant to FRCP 12(b)(6) because SDSU claimsit is
entitled to sovereign immunity from suits for copyright infringement in federal court.> The
problem for SDSU in making such argument, however, is that Section 501(a) of the Copyright
Act, 17 U.S.C. 8 501(a), expressly provides that states and their instrumentalities (like SDSU) can
be sued for copyright infringement just like any other person or entity. To make things even more
clear, Section 511(a) of the Copyright Act, 17 U.S.C. 8 501(a), expressly provides that the States
and their instrumentalities (like SDSU) do not enjoy sovereign immunity from copyright
infringement lawsuits.

So, in seeking adismissal pursuant to FRCP 12(b)(6) on grounds of alleged sovereign
immunity, SDSU in effect asks this Court to override the express and clearly stated intent of
Congress and find unconstitutional the two express statutes passed by Congress to make crystal
clear that bodies like SDSU could in fact be sued for copyright infringement. As SDSU readily
admits, the Ninth Circuit has never found that States enjoy sovereign immunity from copyright
infringement lawsuits. Consequently, in making such argument, SDSU must rely on aFifth
Circuit case which, as we will explain below, was wrongly decided and should not be followed by
this Court.

Instead, as we will discuss below, Congress validly exercised its powers under the
Enforcement Clause of the Fourteenth Amendment in enacting Sections 501(a) and 511 of the

Copyright Act.® Accordingly, given the express language of Sections 501(a) and 511 of the

2 Asthis Court undoubtedly knows, the federal courts have exclusive jurisdiction over copyright
infringement suits so any and all such suits must be brought in federal court. So, inraising its
claim of supposed sovereign immunity, SDSU essentially takes the position that it can engage in
copyright infringement with impunity, yet never be sued for such infringement because it
allegedly enjoys sovereign immunity. Fortunately for MIMI and other copyright owners,
Congress has found to the contrary and passed |egislation which expressly allows copyright
infringement lawsuits against states and their instrumentalities like SDSU.

* Inits movi ng papers, SDSU cites the Supreme Court decision in Seminole Tribe of Florida v.
Florida, 517 U.S. 44 (1995) and argues that Congress may not abrogate the States’ sovereign
immunity pursuant to Congress Article | powers. While that may be correct, such argument
completely misses the point. The Court does not even need to engage in the Article | analysis here
since, aswill be shown, Sections 501(a) and 511 are valid under Congress’ authority pursuant to
the Fourteenth Amendment (which SDSU does not even address in its moving papers).
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Copyright Act, SDSU does not enjoy any sovereign immunity which precludes this lawsuit, and
its request for dismissal under FRCP 12(b)(6) based on such non-existent immunity should be
denied.

3. SDSU also seeksdismissal of MIMI’s state law claims against it on the ground that the
Court cannot exercise supplemental jurisdiction pursuant to 28 U.S.C. 8§ 1367 over such claims.
Prior to the hearing on the present motion, MIMI will file an amended complaint withdrawing
such claims against SDSU, and will refile such claimsin state court.

4. Rauch “joins’ in SDSU’smotion in its entirety on the ground that he was an employee
of SDSU and thus allegedly enjoys the same defenses as SDSU. That is not correct. In the first
place, MIMI’s complaint indicates that MIMI does not know if Rauch was an employee or
independent contractor. [Complaint 20.] Moreover, MIMI has sued Rauch both in his
individual capacity (making this lawsuit a so-called * personal capacity suit”) aswell asin his
potential role asa SDSU employee. Because thisis a 12(b) motion, MIMI’ s allegations must be
accepted as true and Rauch cannot introduce extrinsic evidence n support of the motion. Because
the Complaint does not establish the essential premise of Rauch’s joinder, that he was an
employee of SDSU, Rauch cannot obtain any relief by hisjoinder.

In any event, aswill be shown below, even if SDSU enjoys sovereign immunity which
precludes this suit, such immunity does not shield Rauch from liability for committing copyright
infringement himself or for inducing and aiding and abetting SDSU to commit copyright

infringement.* Consequently, Rauch is not entitled to any relief for this additional reason.

4 Of course, even if SDSU isimmune (which it is not), that does not mean SDSU did not infringe
MIMI’s copyright. All it meansisthat SDSU cannot be sued in federal court for such
infringement.
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. ARGUMENT

A. SDSU’s FRCP 12(b)(1) Motion Should Be Denied Because MIMI Has Complied
With The Copyright Act Jurisdiction Reguirement

SDSU first argues that MIMI’ s copyright infringement claim should be dismissed because
the Court supposedly lacks subject matter jurisdiction over such claim. In making such argument,
SDSU relies on Section 411(a) of the Copyright Act, 17 U.S.C. § 411(a), which providesthat a
copyright infringement action shall not be instituted until “registration of the copyright claim has
been made.” Citing two decisions from the Northern District of Californiathat, with all respect,
have been roundly criticized, are not consistent with the weight of federal authority and do not
even reflect the current state of the law in the Northern District, SDSU seeks dismissal under
FRCP 12(b)(1). SDSU isnot entitled to the relief it seeks.

Thereis no dispute that Section 411(a) requires federal copyright registration asa
prerequisite to an infringement action. The issue, however, iswhat does a copyright plaintiff need
to do before filing suit in order to comply with Section 411(a).

Under the Copyright Act, a party registers a copyright by submitting an application, copies
of the work to be registered and the required fee to the Copyright Office. [17 U.S.C. 88 408-410.]
The effective date of a copyright registration is the date when the required materials are received
by the Copyright Office, even though the formal registration certificate may not issue until alater
date. [17 U.S.C. §410(d).]

Contrary to the argument made by SDSU, the overwhelming weight of federal authority
provides that a copyright plaintiff only needs to submit the required materials to the Copyright
Office prior to filing suit, even though the actual formal registration certificate is not received until

after suit isfiled. [See, e.q., Apple Barrel Products, Inc. v. Beard, 730 F.2d 384, 387 (5™ Cir.

1984); Iconbazaar, LLC v. America Online, Inc., 308 F. Supp. 2d 630 (M.D. N. Car. 2004);

Foraste v. Brown University, 248 F. Supp. 2d 71, 76-78 (D. R.l. 2003); Well-Made Toy
Manufacturing Corp. v. Goffa International Corp., 210 F. Supp. 2d 147, 157 (E.D.N.Y. 2002);

International Kitchen Exhaust Cleaning Ass' n v. Power Washers of North America, 81 F. Supp.

2d 70 (D.D.C. 2000); Dielsi v. Falk, 916 F. Supp. 985, 994 n.6 (C.D. Cal. 1996); Havensv. Time
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Warner, Inc., 896 F. Supp 141, 142-43 (S.D.N.Y. 1995).] Therationale for such casesis that

copyright registration occurs on the day the Copyright Office receives al of the necessary
application materials, so a copyright plaintiff satisfies Section 411 by submitting such materials to
the Copyright Office. [See Foraste v. Brown University, 248 F. Supp. 2d at 77.]

Indeed, Professor Nimmer, the leading copyright expert in the United States, endorses this
approach describing it as the “ better point of view.” [See 2 Nimmer on Copyright, §
7.16[B][1][4a].]

Some courts are more strict in interpreting Section 411 to require an issued registration

certificate before an infringement suit is allowed to go forward. But even the majority of those
courts consider the lack of an issued registration certificate to be atechnical defect. So, such
courts allow the copyright plaintiff to obtain the registration certificate during the pendency of the
infringement lawsuit, and then amend its complaint to allege issuance of the registration
certificate. [See, e.g., Positive Black Talk, Inc. v. Money Records, Inc., 394 F.3d 357 (5"
Cir. 2004); M.G.B. Homes, Inc. v. Ameron Homes, Inc., 903 F.2d 1486, 1488-89 (11th Cir. 1990);

| SC-Bunker Ramo Corp. v. Altech, Inc., 765 F. Supp. 1308, 1309 (N.D. Ill. 1990); Haan Crafts

Corp. v. Craft Masters, Inc., 683 F. Supp. 1234, 1242 (N.D. Ind. 1988); Frankel v. Sein & Day,
Inc., 470 F. Supp. 209, 212 (S.D.N.Y. 1979).] Asthe Fifth Circuit recently explained in the

Positive Black Talk case, “the notion that the [amended complaint] cures the technical defect,

notwithstanding the clear language of § 411, is consistent with the principle that technicalities

should not prevent litigants having their cases heard on the merits.” [Positive Black Talk, 394

F.3d at 357.]

Obvioudly, as can be seen, the two Northern District cases cited by SDSU in support of its
motion are contrary to the overwhelming weight of federal authority that has considered the
requirements of Section 411. It asoiscritical to note that the Brush Creek case on which SDSU
places principal reliance only “reluctantly” granted dismissal and even itself seemed to agree that a
copyright plaintiff could amend its complaint to allege registration once aregistration certificateis
issued. [See Brush Creek, 2002 WL 1906620 at *2-*4.] In any event, both of SDSU’ s cases --

Brush Creek and Ryan have been criticized as being against the “wealth of authority” (see Foraste
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v. Brown University, supra, 248 F. Supp. 2d at 77) and even are contrary to more recent

pronouncements on this issue from the Northern District. [See Zito v. Steeplechase Films, Inc.,
267 F. Supp. 2d 1022, 1025 (N.D. Cal 2003) (allowing copyright action to proceed where
registration certificate obtained during pendency of lawsuit and amended complaint filed).]

Here, MIMI’s Complaint alleges that MIMI has complied with the requirements of Section
410 and Section 411 of the Copyright Act. [Complaint § 16.] Such allegation is based on the fact
that MIMI submitted an application, filing fee and deposit copy with the Copyright Office on
August 10, 2006, over a week before filing this action (this action was filed on August 18, 2006).
[See MIMI Copyright Registration, Exhibit 1 hereto.]® Asthe Court will see when it reviews
Exhibit 1, the Copyright Office issued aregistration certificate for the 2003 Report which was
effective August 10, 2006, before this action was filed. MIMI will file an amended complaint
before the scheduled hearing on this motion to allege the existence of federal registration and the
issuance of the registration certificate submitted as Exhibit 1.

In summary, MIMI filed its registration application, filing fee and deposit materials for the
2003 Report before commencing this action. The Copyright Office has issued a copyright
registration for the 2003 Report which is effective August 10, 2006, before this lawsuit is filed.
MIMI will file an amended complaint to reflect registration. Consequently, in accordance with the
overwhelming weight of authority as discussed herein, MIMI submits that it has complied with
Section 411 of the Copyright Act. The Court consequently has subject matter jurisdiction in this
matter and SDSU’ s motion pursuant to FRCP 12(b)(1) should be denied.

B. SDSU Is Not Immune From Being Sued For Copyright Infringement In This Court

SDSU also seeks dismissal pursuant to FRCP 12(b)(6) on the groundsthat it is immune
pursuant to the Eleventh Amendment from being sued for copyright infringement in federal courts
likethisone. Although SDSU barely devotes two pagesin its moving brief to this topic, in reality

the question of state sovereign immunity against copyright infringement claimsis a complicated

> Exhibit 1 to this opposition memorandum is atrue and correct copy of the federal copyright
registration issued for the 2003 Report.
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issue to which MIMI easily could devote 50 pages to brief. Given the page limitations under the
Court’slocal rules, MIMI will explain to the Court as concisely as possible why SDSU in fact
does not enjoy the immunity it asserts. If the Court believesthat it requires more detailed briefing,
MIMI stands ready upon notice from the Court to submit briefing that more extensively deals with
the issue of state immunity from copyright infringement lawsuits.

There can be no dispute that, as a general proposition of law, States and their
instrumentalities are immune from suit in federal courts unless there has been consent to suit. But
such immunity is not absolute. On the contrary, the law is well-settled that Congress has the
authority to abrogate state sovereign immunity by passing appropriate legislation so long as
Congress satisfies two requirements. First, Congress must expressin “unmistakably clear”
language in the language of the legidlation itself its intention to abrogate the state’ simmunity. In
addition, Congress must act pursuant to a constitutional grant of power authorizing it to enact the

abrogating statute. [See, e.q. Fitzpatrick v. Bitzer, 427 U.S. 445 (1976); City of Boerne v. Flores,
521 U.S. 507, 519-20 (1997); Seminole Tribe of Florida v. Florida, 517 U.S. 44, 55 (1995).]

In 1985, the Supreme Court issued its decision in Atascadero Sate Hospital v. Scanlon,

473 U.S. 234 (1985), by which the Supreme Court appeared to expand the situations where States
could be found immune from suit in federal court. Inthe 100 years before the Atascadero
decision, there were only four published federal decisionsin copyright infringement cases
involving Eleventh Amendment immunity. However, in the three years following Atascadero, six
such suits arose and were al dismissed by the district courts on Eleventh Amendment grounds. In
al such cases, the defendant states asserted complete immunity from damages under the federal
copyright law, leaving the copyright holders without any remedy for the states' infringement given
exclusive federal jurisdiction for copyright infringement cases. [See Copyright Remedy
Clarification Act and Copyright Office Report on Copyright Liability of States: Hearings on H.R.
1131 Before the Subcommittee on Courts, Intellectua Property and the Administration of Justice
of the Committee on the Judiciary (the “House Hearings’), 101 Congress 51 (1989).]

Given this untenable situation, Congress decided that remedial legisation was needed to

make crystal clear that the States were in fact subject to copyright infringement lawsuitsin federa
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courts and were not immune from such suits under the Eleventh Amendment. [See The Copyright
Clarification Act: Hearing on S. 497 Before the Subcommittee on Patents, Copyrights and
Trademarks of the Committee on the Judiciary (the “ Senate Hearing”), 101% Congress 1, 10, 52,
54, 61.] The result was the passage in 1990 of the Copyright Remedy Clarification Act
(sometimes referred to asthe “CRCA”), P.L. 101-553, 104 Stat.2749.

Critically for purposes of the present motion, the CRCA modified and amended the
language of Section 501(a) of the Copyright Act (17 U.S.C. § 501(a)), the statute that creates a
federal cause of action for copyright infringement, to make express and absolutely clear that the
States and their instrumentalities were subject to federal court copyright infringement lawsuits just
like all other persons and entities in the United States. Likewise, the CRCA added Section 511 to
the Copyright Act, which plainly and unambiguously provides that the States and their
instrumentalities are not immune from suit for copyright infringement under the Eleventh
Amendment.

The language of Sections 501(a) and 511 of the Copyright Act subjecting the States and
thelr instrumentalities like SDSU to copyright infringement lawsuits in federal court remains a
part of the statutory language of the Copyright Act as of the filing of this opposition. So, in order
to prevail on its FRCP 12(b)(6) motion, SDSU must convince this Court to override the will and
legislative authority of the United States Congress and declare unconstitutional the relevant
portions of Sections 501(a) and 511 of the Copyright Act®

Asdiscussed herein, there is no basis for this Court to override the considered judgment of

the legislative branch and declare the CRCA unconstitutional.” On the contrary, in enacting the

® AsSDSU correctly notesin its moving papers, the Ninth Circuit has not yet issued any opinion
addressing the constitutionality of the CRCA. SDSU cites the decision in New Star Lasers, Inc. v.
Regents of the University of California, 63 F. Supp. 2d 1240 (E.D. Cal. 1999) for the proposition
that the States' sovereign immunity may not be abrogated under Articlel. Inthefirst place, the
New Sar Lasersdecision isadistrict court decision, not adecision by the Ninth Circuit. Inany
event, it cannot be disputed after the Supreme Court decision in Seminole Tribe that Article | does
not empower Congress to abrogate state sovereign immunity.

" In Chavez v. Arte Publico Press, 204 F.3d 601 (5" Cir. 2000), the Fifth Circuit found that the
CRCA was not avalid exercise of Congressional power. For the reasons discussed herein, MIMI
submits that Chavez was wrongly decided and should not be followed by this Court.
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CRCA, Congress complied in full with the requirements for the abrogation of the States
immunity under the Eleventh Amendment as explained in the well-settled Supreme Court
precedents preceding the CRCA. Congress clearly and expressly abrogated whatever immunity
may have existed in favor of the States for copyright infringement lawsuits in federal court.
Congress also validly acted pursuant to its power under the Enforcement Clause of the Fourteenth
Amendment in enacting the CRCA.

Because passage of the CRCA was avalid and lawful exercise of Congress' legidative
authority, SDSU does not have any sovereign immunity from the present suit since such
immunity, to the extent it ever existed at all, has been plainly and expressly abrogated by Sections
501(a) and 511 of the Copyright Act. SDSU’s request for dismissal pursuant to FRCP 12(b)(6) on
the grounds of sovereign immunity consequently must be denied

1. Congress Expressed in “Unmistakably Clear” Language that the CRCA

Immuni 1] he El h Amendm

Infringement L awsuits.

As discussed above, the first step in the inquiry whether legislation passed by Congress
abrogating state immunity is a constitutional exercise of Congressional power is Congress
expressed in “unmistakably clear” language in the legidation itself its intention to abrogate the
state’simmunity. Here, there cannot be any question or legitimate dispute that the CRCA satisfies
this prong of the constitutional inquiry. Section 501(a) of the Copyright Act has long provided
that “[anyone who violates any of the exclusive rights of the copyright owner . . . isan infringer
of the copyright . . .” Section 501(b) provides the aggrieved copyright owner may commence a
copyright infringement lawsuit against such copyright infringer.

In enacting the CRCA, Congress amended Section 501(a) of the Copyright Act to
expressly provide that the term “anyone” in Section 501(a) includes any State and any
instrumentality of the State, to the same extent as any nongovernmental entity. Likewise, in
enacting the CRCA, Congress added Section 511 to the Copyright Act. To the extent that there
may have been any doubt whether Congress’ amendment of Section 501(a) abrogated state

immunity, Section 511(a) expressly provides that the States and the instrumentalities of the State
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“shall not be immune, under the Eleventh Amendment of the Constitution of the United States or
under any other doctrine of sovereign immunity” from a copyright infringement lawsuit in federal
court.

Given the foregoing, the key inquiry in the analysis of the constitutionality of the CRCA is
whether Congress acted pursuant to a constitutional grant of power authorizing it to enact the
CRCA. Asdiscussed below, Congress most certainly did so.

2. The CRCA is a Constitutional Exercise of Congress’ Authority Pursuant to

the Enforcement Clause of the Fourteenth Amendment
As SDSU correctly explains in its moving papers, the Supreme Court held in Seminole
Tribe of Florida v. Florida, 517 U.S. 44 (1995) that Congress did not have the power pursuant to

Article | of the Constitution. But such argument completely misses the point, because the CRCA
was passed and survives constitutional scrutiny as avalid exercise of Congress' power under the
Enforcement Clause of the Fourteenth Amendment, U.S. CONST. amend. X1V, §5.

It has long been settled that Congress has the power under the Enforcement Clause to

abrogate state immunity. [See, e.q. City of Boerne v. Flores, 521 U.S. 507, 519-20 (1997)

(Congress has “wide latitude” under Enforcement Clause to enact appropriate legislation to protect
Fourteenth Amendment rights); Katzenbach v. Morgan, 384 U.S. 641, 651 (1966) (Enforcement
Clause authorizes Congress to “exercise its discretion in determining whether and what legislation
is needed to secure the guarantees of the Fourteenth Amendment”).]

Among the guarantees of the Fourteenth Amendment are that no State shall deprive any of
its citizens of life, liberty or property without due process of law. The exclusive rights created by
and protected under the Copyright Act are “property” rights. [See American Tobacco Co. v.
Werckmeister, 207 U.S. 284, 291 (1907); Roth v. Pritikin, 710 F.2d 934, 939 (2d Cir. 1983); New
Kids on the Block v. News America Publishing, Inc., 971 F.2d 302, 306 (9" Cir. 1992).

Consequently, Congress was empowered under the Enforcement Clause to enact the CRCA to
protect copyright owners against thetaking of their property, i.e., copyright infringement, by the
States.

The Supreme Court decision in City of Boernev. Flores 521 U.S. 507 (1997) is the critical
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case to the Court’ s analysis of whether the CRCA was avalid exercise of Congressional power

under the Enforcement Clause. Asthe court explained in Boerne Congress power under the

Enforcement Clauseis “remedia” in nature, and Congress does not have the power under the
Enforcement Clause to create new rights. [521 U.S. at 519.] But the court also recognized that
“the line between measures that remedy . . . and measures that make a substantive change in the

governing law is not easy to discern [so] Congress must be given wide latitude [under the

Enforcement Clause].” [ld. at 519-20 (emphasis added).]

The Boerne decision sets forth the analytical framework that federal courts must employ to
determineif a statute is sustainable under the Enforcement Clause. As the Supreme Court
explained in Boerne, “there must be a congruence and proportionality between the injury to be
prevented or remedied and the means adopted to that end.” [Id.] To apply this somewhat
amorphous principle, the Supreme Court explained that for Congress to invoke the Enforcement
Clause, it must identify conduct transgressing the Fourteenth Amendment’ s protections, and must
tailor its legislative scheme to remedying or preventing such conduct. [Id.]

The Enforcement Clause analysis required under Boerne focuses on three particular issues:
(1) the nature of the injury to be remedied; (2) whether there are adequate state remedies to

addressthe injury; and (3) the coverage of the legidation. [See Kimel v. Florida Board of

Regents, 528 U.S. 62 (2000). As discussed below, the CRCA passes muster under all three of
these factors so the CRCA was avalid exercise of Congress' power under the Enforcement
Clause.

a The CRCA was enacted in response to substantial evidence of

copyright infringement by the States and their instrumentalities
Asthe Court might expect, Congress held substantial hearings regarding the need for and

scope of the CRCA before its passage. The evidence presented to Congress during such hearings
unfortunately showed widespread and growing trend of copyright infringement by the States and
their instrumentalities (like colleges and universities). For example, one witness testified that
problems “are clearly widespread and they are clearly increasing.” [Senate Hearings at pp. 106,

109.] A number of witnesses testified about the problems they had enforcing their copyrights
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against state universities. [Senate Hearings at pp. 82, 90-91 (addressing illegal copying of
copyrighted materials by universities and losses caused thereby); p. 109 (discussing devices
created by universities to override copy protections on computer products); House Hearings at p.
146 (discussing curious situation where universities typically do not buy multiple copies of
computer software as required by copyright law); Senate Hearing at p. 82; House Hearings at pp.
104, 106, 148 (discussing illegal university photocopying of copyrighted course books); Senate
Hearing at pp. 95, 102.).]

Witnesses al so testified that copyright infringement problems by the states only increased
as the well-publicized budget problems of various states became more severe. [See House
Hearingsat p. 92.] Congress also heard how state agenciesincreasingly were refusing to license
copyrighted works like software and performance works because of the States' perceived Eleventh
Amendment immunity. [See Senate Hearing at pp. 69-70, 77; p. 152; pp. 95, 102.] Even state
university representatives themselves admitted that the widespread evidence of state copyright
infringement and invalid assertions of Eleventh Amendment immunity as such circumstances
existed at the time of the hearings about the CRCA could justify abrogation. [See Senate Hearing
at p. 131; House Hearings at p 179.]

Simply put, Congress had more than ample evidence of widespread and increasing
copyright infringement and improper assertions of Eleventh Amendment immunity by the States
that Congress believed needed to be remedied by the enactment of the CRCA. Congress more
than amply satisfied the first Boernefactor in enacting the CRCA.

b. Congress determined there were no available state remedies for

copyright infringement

Congress carefully considered the availability of state remedies for copyright infringement
as part of its deliberations about the CRCA. Congress concluded that there was not a single state
that had any remedy for copyright infringement. Thisis no surprising giving the fact that the
federal courts have exclusive jurisdiction over copyright infringement lawsuits pursuant to 28
U.S.C. 1338(a). [See Senate Hearing at pp. 7, 66; House Hearings at p. 79.] Moreover, as

previously discussed, following the Supreme Court’ s decision in Atascadero Hospital, there was
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an explosion of copyright litigation whereby states had infringed copyrights but attempted to avoid
liability on the basis of alleged Eleventh Amendment immunity.

As can be seen, at the time it enacted the CRCA, Congress was faced with a situation
where there was no remedy available whatsoever to copyright owners whose copyrights had been
infringed by states or their instrumentalities. Congress consequently reasonably exercised its
power under the Enforcement Clause to abrogate state immunity in order to create a remedy
against states who deprive their citizens of their property without due process by engaging in
copyright infringement.

C. Congress tailored the remedy to be provided by the CRCA to the

magnitude of the harm to be prevented

In enacting the CRCA, Congress did nothing more than extend the remedies aready
available under the Copyright Act against private and hon-governmental parties to the States and
their instrumentalities. In enacting the CRCA, Congress did not create any type of new or
enhanced right against the States or rights against the States that were different or greater than the
rights against private parties. Moreover, because of the nature of copyright infringement, i.e., the
unlawful use of copyrighted materials, Congress did not create any remedy that was esoteric or
difficult to understand.

In summary, Congress, in the exercise of the discretion and wide latitude granted to it to
enforce the protections of the Fourteenth Amendment, found that making damages remedies
available against the States was necessary to remedy state copyright infringement. [See H. Rep.
No. 101-282(1) at pp. 8-9.] Such exercise of its discretion was amply and fully supported by fact
and the evidence adduced by Congress during its hearings on the CRCA, and is eminently
constitutional .

3. The Supreme Court Decision in Florida Prepaid Does Not Support a

Finding that the CRCA is Unconstitutional
In Florida Prepaid Postsecondary Educational Expense Bd. v. College Savings Bank, 527

U.S. 627 (1999), the Supreme Court found that an amendment to the Patent and Plant Variety Act

called the “ Patent Remedy Act” that was enacted by Congress to abrogate state immunity under
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such statute was not avalid exercise of Congress authority under the Fourteenth Amendment.
Such decision does not mandate that the Court likewise invalidate the CRCA and grant SDSU’s
motion to dismiss.

Thisis so because, as discussed in detail above, in passing the CRCA Congress did
everything that the Florida Prepaid court found lacking when it invalidated the Patent Remedy
Act. Asdiscussed herein, unlike the situation with the Patent Remedy Act, Congressidentified a
widespread and increasing pattern of state copyright infringement. Congress considered the
availability of recourse under state law (which, as discussed was totally non-existent), and it
tailored the CRCA to remedy the specific problem of state copyright infringement it identified.

Simply put, in enacting the CRCA, Congress acted at least as prudently and carefully — if
not more prudently and carefully — asit has in the past in enacting legidation ultimately found by
the Supreme Court to be valid exercises of Congress’ power under the Enforcement Clause. [See,

e.q. Fitzpatrick v. Bitzer, 427 U.S, 445 (1976); Katzenbach v. Morgan, 384 U.S. 641 (1966) ]

Thus, the decision in Florida Prepaid does not provide any basis or reason for this Court to

invalidate the CRCA.2

C. Rauch I1s Not Entitled To Any Reli r t To Hi “Joinder”

As made clear by hisfiling, the sole basis for Rauch’s “joinder” is that he supposedly was
an employee of SDSU who was working in his capacity as such at all times relevant to the
underlying action.” Asthe Court knows, to the extent Rauch’s purported joinder is made pursuant
to FRCP 12(b)(6), the Court must accept astrue all material allegationsin MIMI’s Complaint, as
well as all reasonable inferences therefrom. [Pareto v. FDIC, 139 F.3d 696, 699 (9™ Cir. 1998).

The Complaint must be construed in the light most favorable to MIMI, and dismissal may not be

® Indeed, in his dissent in Elorida Prepaid, Justice Stevens specifically commented that the
CRCA was different that the Patent Remedy Act at issue in Florida Prepaid because of the
evidence adduced by Congress during its deliberations about the CRCA, and consequently
concluded that the CRCA was appropriate legislation under the Enforcement Clause. [See Florida
Prepaid, 527 U.S at 659 n.9 (Stevens, J., dissenting).]

® To the extent Rauch also is claiming by hisjoinder that the copyright infringement claim
against him should be dismissed pursuant to FRCP 12(b)(1) based on the registration certificate
issue, such arguments fails for the same reasons discussed in connection with SDSU’ s motion on
the same grounds.
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granted unless it appears “beyond doubt” that MIMI can prove no set of facts in support of its
claims. [See Parks School of Business, Inc. v. Symington, 51 F.3d 1480, 1484 (9th Cir. 1995).]

Applying these standards, it is clear that Rauch is not entitled to any relief pursuant to his
joinder:

1. Rauch Does Not Enjoy Any |mmunity Here

MIMI’s Complaint allegesthat MIMI does not know if Rauch was an employee or
independent contractor of SDSU. [Complaint 20.] Moreover, MIMI has sued Rauch both in his
individual capacity (making this lawsuit a so-called “personal capacity suit”) aswell asin his
potential role asa SDSU employee. [Complaint 21.] Becausethisisa12(b)(6) motion, MIMI’s
allegations must be accepted as true and Rauch cannot introduce extrinsic evidence n support of
the motion.”® Because the Complaint does not establish the essential premise of Rauch’sjoinder,
that he was an employee of SDSU, Rauch cannot obtain any relief by hisjoinder.

In any event, even if SDSU enjoys sovereign immunity which precludes this suit, such
immunity does not shield Rauch from personal liability for committing copyright infringement
himself or for inducing and aiding and abetting SDSU to commit copyright infringement.'* The
decision in Richard Anderson Photography v. Brown, 852 F.2d 114 (4th Cir. 1988) is squarely on
point in such regard.

In Richard Anderson Photography, the plaintiff sued Radford University, an educational

instrumentality of the Commonwealth of Virginia, and Deborah Brown, Radford’ s director of
public information and relations, for copyright infringement for making unauthorized use of the
plaintiff’s copyrighted photographs. Given that the lawsuit was filed before passage of the CRCA,
the court found that Radford was entitled to immunity from such suit.

The claims against Brown were against her in her officia capacity aswell asin her

individual capacity. The court found that Brown was not entitled to any immunity for acts of

10 Rauch’swork status with SDSU will be amatter of proof in this case that cannot be decided on
a FRCP 12(b)(6) motion.

" For the reasons discussed herein, SDSU is not immune from this suit. Rauch consequently

likewise enjoys no immunity for acts taken in his official capacity (if any) for the same reasons.
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copyright infringement taken in her individual capacity, even if such copyright infringement was
done in the course and scope of Brown’s employment. [See 852 F.2d at 122.] In so holding, the
Fourth Circuit explained, in language squarely on point here, that “the mere fact that [Brown’s]
conduct was undertaken in the course of her state employment does not of course relieve her of

individual liability, even if her employer could not be sued for it [because of immunity]. A state

may no more than an individual principal giveits agent authority to commit torts without civil

recourse. . . Brown is therefore amenable to suit in her individual capacity for the claimed
copyright violation.” [1d. (emphasis added).]

Just aswastrue in Richard Anderson Photography, Rauch cannot claim and is not entitled

to any immunity for acts of copyright infringement taken in hisindividual capacity, even if such
acts of copyright infringement were done in the course of Rauch’s employment by SDSU.
MIMI’s Complaint specifically and expressly alleges claims against Rauch against Rauch in his
individual capacity. [Complaint §21.] Consequently, just aswas done in Richard Anderson
Photography, this Court should reject any claim of immunity by Rauch.

2. MIMI’s State Law Claims Against Rauch Are Not Preempted.

Itis not clear from Rauch’s joinder whether he also claims that MIMI’ s state law claims
against him are preempted. To the extent Rauch isin fact making such aclaim, it must fail in the
context of this motion.

The preemption argument made in SDSU’ s motion and potentially bootstrapped by Rauch
is based on a fundamental misinterpretation of the nature and basis of MIMI’ s state law claims.
As SDSU correctly explains in its motion, preemption exists only as state law claims based upon
rights that are the equivalent to the exclusive copyright rights protected under the Copyright Act.
[17 U.S.C. §301(a).]

Here, MIMI’ s state law claims against Rauch are based on the misappropriation and
conversion by Rauch of things such as MIMI’s methodologies for evaluating the economic impact
of sporting events, questionnaires developed by MIMI to evaluate the impact of the Holiday Bowl,
work papers generated by MIMI when it did economic impact studies for the Holiday Bowl, and

other intangible property and ideas. [Complaint 1Y 58-59, 64-68, 74-78.]
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So, reduced to their essence, MIMI’ s allegations are that Rauch stole two separate and
distinct types of property from MIMI. First, Rauch pirated and misappropriated MIMI’s
copyrighted 2003 Report to create the infringing 2004 economic impact study. Such wrongful
conduct clearly falls within the exclusive jurisdiction of the Copyright Act and Is not addressed by
MIMI’s state law claims.

But asaleged in MIMI’s Complaint, Rauch also stole and misappropriated MIMI’s
methodol ogies for evaluating the economic impact of sporting events, questionnaires devel oped
by MIMI to evaluate the impact of the Holiday Bowl, work papers generated by MIMI when it did
economic impeact studies for the Holiday Bowl, and other intangible property and ideas. None of
this property is the subject of copyright protection. Indeed, unlike the situation in the Berge case
cited in SDSU’ s motion, the property stolen and misappropriated by Rauch that is not covered by
copyright isnot simply the “ideas’” embodied in the copyrighted work, but actually property that is
separate and distinct from the copyrighted content in the 2003 Report.

Simply put, because the property that is the subject of MIMI’ s state law claims against
Rauch is not property that is the “equivalent” of rights protected under the Copyright Act, thereis
no preemption.

It also must be remembered that Rauch is raising his preemption defense in the context
of aFRCP 12(b)(6) motion. Obviously, the identity and nature of the property that is the subject
of MIMI’s state law claims will be the subject of substantial discovery and proof by evidence. At
this stage of this case, the Court must accept as true MIMI’ s characterization of the property that is
addressed by MIMI’s ate law claims. If, after discovery, Rauch still believes preemption exists, he
can bring a summary judgment motion. But for now, accepting the allegations of MIMI’s
Complaint as true and drawing all favorable inferences from such allegations in favor of MIMI as
the Court must in the context of a FRCP 12(b)(6) motion, Rauch’s preemption argument must be
rejected.

In the event the Court believes that MIMI’s Compliant does not show clearly enough why
the state law claims are not preempted, MIMI requests leave to file an amended complaint to

provide more detailed allegations about the nature of the property addressed by the state law

PLAINTIFF'S MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION TO DEFENDANTS
MOTION TO DISMISS
-24-




© 00 N O 0o A W DN P

N N DN NN NNRNDNERRR 2 B B B B R
® N 0o 0N WN P O © 0N o oM w N Rk O

claims, and more detailed allegations showing why there is no preemption.

DATED: November 2, 2006 THE AFFINITY LAW GROUP APC

By: /9 Gregory P. Goonan

Gregory P. Goonan
Attorneys for Plaintiff
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