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oo “"_'g‘ Janemarie Lenihan v. Morgan Stanley & Co., Inc., et al., D. Connecticut, = - : &f\}
S CANe30694 T S
. . Joseph Stowell, Jr. v. Morgan Stdnley DW, Inc., C.D. lllinois, C.A. No. 1:06-1219 - .
.. Robert Steinberg v. Morgan Stanley & Co., Inc., et al., D. New Jersey C.A. No. 2:05-4856 -
- .. Paul Roles v. Morgan Stanley & Co., Inc., et al., E.D. New York, C.A. No. 2:05-4553
" . David Andrew Gasman, et al. v. Morgan Stanley; S.D. New York, C.A. No. 1:05-7889
" "Kyle R. Armitage v. Morgan Stanley & Co., Inc., E.D. Texas, C.A. No. 1:06-347 . .

' BEFORE WM. TERRELL HODGES, CHAIRMAN, D. LOWELL JENSEN,

" J.FREDERICKMOTZ, ROBERTL. MILLER, JR., KATHRYN H. VRATIL.

. DAVID R. HANSEN AND ANTHONY J. SCIRICA, JUDGES OF THE
“PANEL =~ = o - L

TRANSFER ORDER

. This litigation currently consists of six putative class actions' pending, respectively, in each
~-of the following districts: the District of Connecticut, the Central District of Illinois, the District of
New Jersey, the Eastern District of New York, the Southern District of New York, and the Eastern )
. District of Texas.” Plaintiffs in the Central District of Illinois and the Eastern District of Texas
= actions move the Panel, pursuant to 28 U.S.C. § 1407, for an order centralizing this litigation in the -
Northern District of Illinois. . Defendants Morgan Stanley & Co. (Morgan) and a Morgan affiliate,
~ joined by plaintiffs in the District of Connecticut, District of New Jersey, Eastern District of New
| York, and Southern District of New York actions, do not oppose centralization, but argue in favor
.~ ofthe Southern District of California as transferee forum. .
| ' '

' As originally filed, the Section 1407 motion included a seventh action pending at the time in the Southern
District of Florida: Jennifer Taub v. Morgan Stanley DW, Inc., C.A. No. 06-60921. That action has since
been settled, and the district court has entered an order approving the settlement agreement and dismissing

. the action with prejudice. Accordingly, the question of Section 1407 transfer with respect to this action is
“moot. " .. C : : ‘ ' ; .

_ * The Panel has been notified of three additional related actions pending as follows: two actions in the

Southern District of California and one action in the District of New Jersey. These actions and any other

. related actions will be treated as potential tag-along actions. See Rules 7.4 and 75,RPJPML,199F.RD.
- 425, 435-36 (2001). : o I ' '
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.
On the b'asis of the papers 'ﬁled and hearing session held,.the Panel finds that the actions in - "
“this litigation involve common questions of fact, and that centralization under Section 1407 in the -
~ Southern District of California will serve the convenience of the parties and witnesses and promote

. the just and efficient conduct of the litigation. Each of the six actions raises allegations that the " "~
~ Morgan defendants violated the Fair Labor Standards Act and state labor laws by i) misclassifying - -

. certain. of their sales employees as exempt from overtime pay requirements and/or ii) making
improper deductions from those employees’ compensation. :Centralization under Séction 1407 is
. necessary in order to eliminate duplicative discovery, prevent inconsistent pretrial rulings, and -

conserve the resources of the parties, their counsel and the judiciary. . . - '

_ We conclude that the Southern District of California s an appropriate transferee forum for.
this docket. An earlier action against the Morgan defendants raising similar claims has just recently’
settled in that district. More significantly, the Morgan defendants and the plaintiffs in the District

‘of Connecticut, District of New J ersey, Eastern District of New York, and Southern District of New -

York actions state that they have reached a “global settlement” under which a consolidated complaint
would be filed in the California district, the matter would be related to the now-settled Southern -
District of California action, and Judge Roger T. Benitez, who presides over the Southern California

. action, would administer a settlement resolving the claims against defendants on a nationwide basis.

Transfer to the Southern District of California would thus place this liti gation before a judge already
familiar with the issues in the litigation and may further enhance the prospects for a just and speedy .
resolution of all MDL-1806 actions. ' ' ‘ :

IT IS THEREFORE ORDERED that, pursuant to 28 U.S.C. § 1407, these six actioris are
transferred to the Southern District of California and, with the consent of that court, aSsigne_:d tothe -
Honorable Roger T. Benitez for coordinated or consolidated pretrial proceedings. ’

~ FOR THE PANEL: .

Wm. Terrell Hodges
-Chairman
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~ INRE:MDL1806 -~ e
. MORGAN STANLEY & CO., INC., OVERTIME PAY LITIGATION -

Attached is a certified copy of the transfer order received from the Multidistrict Litigation
- Panel in Washington,; D.C. It instructs that the case(s) listed be transferred to our district for
- disposition pursuant to Title 28 USC 1407, as soon as possible. The order includes the
following case number(s) assigned to the Southern District of California. S

The Honorable Rogef T. Benitez, U.S. District Judge will be the presiding judge on this case.
- Please forward a copy of the complaint (including notice of removal, if applicable), any .
amendments, the docket sheet and the MDL Transfer Order to our office.

Case Name L B Your_Casé Number - Our California Case Number
Lenihanv. Morgan Stanley ~ ~ Connecticut No 3:06-794  3:07cv0070BEN
Stowell Jr. v. Mo‘rgan Stanley Illi.nQis 1:06-1219 - 3:07cv0071BEN
Steinberg v. Morgan Stanley New Jersey 2:05-4856 3:07cv0072BEN
Roles v. Morgan Stanley | - New York 2:05-4553 o 3:07¢cv0073BEN
Gasman v. Morgan Stanley . New York 1:05-7889 3:07c¢v0074BEN

Annitage v. Morgan Stanley Texas 1:06-347 ‘ 3:07cv0075BEN

- Please forward the above requested documents, preferably as PDF documents attached to
an email addressed to Beverly Robinson@casd.uscourts.gov Please attach separate PDFs for
- each of the documents. If this is not possible, please forward the printed copies of the
requested documents via mail. ‘

Should you have any questions regarding this request, please contact Beverly Robinson at
(619)557-5519. :

Very truly yours,

W. Samuel Hamrick, Clerk
Southern District of California
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CLOSED, JURY, MDL

U.S. District Court [LIVE]
Eastern District of TEXAS LIVE (Beaumont)
CIVIL DOCKET FOR CASE #: 1:06-cv-00347-MAC

Armitage v. Morgan Stanley & Co, Inc Date Filed: 06/23/2006
Assigned to: Judge Marcia A. Crone Jury Demand: Plaintiff
Cause: 29:201 Fair Labor Standards Act Nature of Suit: 710 Labor: Fair
Standards
Jurisdiction: Federal Question
Plaintiff _
Kyle R Armitage represented by Jack L Haan
on behalf of himself and all others Shaheen, Novoselsky, Et Al
similarly situated 20 N. Wacker Drive, Suite 2900
Chicago, IL 60606
US

312-621-4400

Fax: 312-621-0268

Email: jhaan@snsfe-law.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

James J Eccleston

Shaheen, Novoselsky, Et Al

20 N. Wacker Drive, Suite 2900
Chicago, IL 60606

US

312-621-4400 v

Fax: 312-621-0268

Email: jecclestone@snsfe-

law.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

James E Hasser, Jr

Diamond Hasser Frost & Luckie
P O Drawer 40600

Mobile, AL 36640

usS

251/432-3362

https://ecf.txed.circS.den/cgi-bin/DktRpt.pl2100472797804253-L_923_0-1 1/17/2007
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|
!

Fax: 251/432-7702

Email: jhasser@dhf-law.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

John R Wylie

Futterman Howard Watkins Wylie
& Ashley

122 S Michigan Avenue
#1850

Chicago, IL 60603

US

312/427-3600 .

Fax: 312/427-1850

Email:
jwylie@futtermanhoward.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Richard Lyle Coffman

The Coffman Law Firm

1240 Orleans

Suite 200

Beaumont, TX 77701
409/832-4767

Fax: 866/835-8250

Email: rc@cofflaw.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Wyatt B Durrette, Jr
DurretteBradshaw PLC

600 E Main Street

20th Floor

Richmond, VA 23219

us

804/775-6900

Fax: 804/775-6911

Email:
wdurrette@durrettebradshaw.com

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

https://ecf.txed.cire5.den/cgi-bin/DkiRpt.pl?100472797804253-L_923_0-1 1/17/2007
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V.
Defendant

Morgan Stanley & Co, Inc represented by Hubert Oxford, I1I
Benckenstein & Oxford
3535 Calder Ave
Suite 300
Beaumont, TX 77704
409/833-9182
Fax: 14098338819
Email:
hubertoxford@benoxford.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Hubert Oxford, IV

Benckenstein & Oxford

3535 Calder Ave

Suite 300

Beaumont, TX 77704
409/833-9182

Fax: 14098338819

Email: hoxfordiv@benoxford.com

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Mark S Dichter

Morgan Lewis & Bockius -
Philadelphia

1701 Market Street
Philadelphia, PA 19103
Email:
mdichter@morganlewis.com
ATTORNEY TO BE NOTICED

Samuel S Shaulson

Morgan Lewis & Bockius - NY
101 Park Ave

New York, NY 10178

usS

212-309-6718

https://ecf.txed.circS.dcn/cgi-bin/DktRpt.pl? 100472797804253-L_923_0-1 1/17/2007
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Fax: 215-309-6001

Email:
sshaulson@morganlewis.com
ATTORNEY TO BE NOTICED

"W Russell Hamilton

Morgan, Lewis & Bockius

5300 Wachovia Financial Center
200 South Biscayne Blvd
Miami, FL 33131

uUsS

305-415-3440

Fax: 305-415-3001

Email:
rhamilton@morganlewis.com
ATTORNEY TO BE NOTICED
Date Filed # Docket Text
06/23/2006 @1 | COMPLAINT against Morgan Stanley & Co, Inc (Filing fee §

350; Receipt #1-1-2341.) , filed by Kyle R Armitage.
(Attachments: # 1 Civil Cover Sheet & Case Assignment
Sheet)(aam, ) (Entered: 06/27/2006)

06/23/2006 @2 | Summons Issued as to Morgan Stanley & Co, Inc. & handed to
pla's atty for service (aam, ) (Entered: 06/27/2006)

06/27/2006 @3 | Magistrate Consent Form sent electronically to pla's atty
Richard Coffman (aam, ) (Entered: 06/27/2006)

07/18/2006 @4 | Return of Service Executed as to Morgan Stanley & Co, Inc on
7/5/2006, answer due: 7/25/2006. (mrp, ) (Entered:
07/19/2006)

07/20/2006 @5 | NOTICE by Kyle R Armitage Notice of Change of Firm Name

: ‘ (Coffman, Richard) (Entered: 07/20/2006)

07/26/2006 @6 | MOTION for Extension of Time to File Answer by Morgan

Stanley & Co, Inc. (Attachments: # 1 Text of Proposed Order
Proposed Order)(Oxford, Hubert) (Entered: 07/26/2006)

08/01/2006 @7 | ORDER. granting 6 Motion for Extension of Time to Respond

, to Complaint. Defendant shall file its answer on or before
8/25/06. Signed by Judge Marcia A. Crone on 8/1/06. (mrp, )
(Entered: 08/01/2006)

https://ecf.txed.circS.den/cgi-bin/DktRpt.pl?100472797804253-L_923_0-1 1/17/2007
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08/01/2006 @8 | APPLICATION to Appear Pro Hac Vice by Attorney Wyatt B
Durrette, Jr for Kyle R Armitage. (mrp, ) (Entered:
08/03/2006)
j ' 08/01/2006 @ | Pro Hac Vice Filing fee paid by Wyatt B. Durrette, Jr.; Fee:
| $25, receipt number: 1-1-2604 (mrp, ) (Entered: 08/03/2006)
08/02/2006 @9 | APPLICATION to Appear Pro Hac Vice by Attorney John R
Wylie for Kyle R Armitage. (mrp, ) (Entered: 08/03/2006)
08/02/2006 @ | Pro Hac Vice Filing fee paid by John R. Wylie; Fee: $25,

‘ receipt number: 1-1-2615 (mrp, ) (Entered: 08/03/2006)

08/15/2006 @10 | APPLICATION to Appear Pro Hac Vice by Attorney James E
Hasser, Jr for Kyle R Armitage. (mrp, ) (Entered: 08/16/2006)

08/15/2006 @ | Pro Hac Vice Filing fee paid by James E. Hasser, Jr.; Fee: $25,
receipt number: 1-1-2686 (mrp, ) (Entered: 08/16/2006)

08/23/2006 @11 | MOTION for Extension of Time to File Answer to Complaint
by Morgan Stanley & Co, Inc. (Oxford, Hubert) (Entered:
08/23/2006)

08/24/2006 @12 | RESPONSE to Motion re 11 MOTION for Extension of Time
| to File Answer to Complaint filed by Kyle R Armitage.
(Coffman, Richard) (Entered: 08/24/2006)

08/24/2006 @13 | ORDER granting 11 Motion for Extension of Time to Answer.
Defendant shall file its answer to Plaintiff's complaint on or
before 9/1/06. Signed by Judge Marcia A. Crone on 8/24/06.
(mrp, ) (Entered: 08/24/2006)

APPLICATION to Appear Pro Hac Vice by Attorney James J
Eccleston for Kyle R Armitage. (mrp, ) (Entered: 08/25/2006)

APPLICATION to Appear Pro Hac Vice by Attorney Jack L
Haan for Kyle R Armitage. (mrp, ) (Entered: 08/25/2006)

b

08/24/2006 @]

EiN

@
O

08/24/2006

|

@

08/24/2006 Pro Hac Vice Filing fee paid by Jack L Haan and James J
Eccleston; Fee: $50, receipt number: 1-1-2744 (mrp, )

(Entered: 08/25/2006)

APPLICATION to Appear Pro Hac Vice by Attorney Mark S
Dichter for Morgan Stanley & Co, Inc. (mrp, ) (Entered:
08/30/20006)

APPLICATION to Appear Pro Hac Vice by Attorney Samuel
S Shaulson for Morgan Stanley & Co, Inc. (mrp, ) (Entered:

&
~

:

08/28/2006

@
o0

08/28/2006

|

https://ecf.txed.circS.den/cgi-bin/DktRpt.pi?100472797804253-L,_923_0-1 1/17/2007
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08/30/2006)

08/28/2006

|

APPLICATION to Appear Pro Hac Vice by Attorney W
Russell Hamilton for Morgan Stanley & Co, Inc. (mrp, )
(Entered: 08/30/2006)

08/28/2006

Pro Hac Vice Filing fee paid by W Russell Hamilton, Samuel
Shaulson and Mark Dichter; Fee: $75, receipt number: 1-1-
2765 (mrp, ) (Entered: 08/30/2006)

08/29/2006

) [ MOTION to Dismiss Plaintiff's Collective Action and Class

Claims or, Alternatively, to Stay or Transfer Plaintiff’s
Collective Action and Class Claims by Morgan Stanley & Co,
Inc. (Attachments: # 1 Exhibit A# 2 Exhibit B)(Oxford,
Hubert) Additional attachment(s) added on 8/30/2006 (mrp, ).
(Entered: 08/29/2006)

08/30/2006

NOTICE of Attorney Appearance by John R Wylie on behalf
of Kyle R Armitage (Wylie, John) (Entered: 08/30/2006)

09/11/2006

MOTION for Extension of Time to File Response/Reply fo
Defendant’s Motion to Dismiss or, in the Alternative Motion to
Stay by Kyle R Armitage. (Attachments: # 1)(Coffman,
Richard) (Entered: 09/11/2006)

09/12/2006

MOTION for Extension of Time to File Response/Reply by
Morgan Stanley & Co, Inc. (Oxford, Hubert) Additional
attachment(s) added on 9/12/2006 (mrp, ). (Entered:
09/12/2006)

09/12/2006

***THIS DOCUMENT FILED IN ERROR AS A
RESPONSE. ATTACHED THIS PROPOSED ORDER TO
MOTION #22.%%*

RESPONSE to Motion re 22 MOTION for Extension of Time
to File Response/Reply Order filed by Morgan Stanley & Co,
Inc. (Oxford, Hubert) Modified on 9/12/2006 (mrp, ).
(Entered: 09/12/2006)

09/13/2006

ORDER granting 21 Motion for Extension of Time to File a
Response to the Defendant's Motion to Dismiss. Plaintiff shall
file his response to the motion to dismiss on or before
10/11/06. Signed by Judge Marcia A. Crone on 9/13/06.

(mrp, ) (Entered: 09/13/2006)

09/15/2006

Q
(v

Defendant's ANSWER to Complaint and Affirmative Defenses
by Morgan Stanley & Co, Inc.(Oxford, Hubert) (Entered:

https://ecf.txed.circ5.den/cgi-bin/DktRpt.pl?100472797804253-L,_923_0-1 1/17/2007
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09/15/2006)

09/20/2006 @26 [ CORPORATE DISCLOSURE STATEMENT filed by Morgan
Stanley & Co, Inc identifying Morgan Stanley as Corporate
Parent. (Oxford, Hubert) (Entered: 09/20/2006)

09/25/2006 @27 [ ORDER to Conduct Rule 26(f) Conference with a proposed

Scheduling Order. Signed by Judge Marcia A. Crone on
9/25/06. (mrp, ) (Entered: 09/25/2006)

10/06/2006 @28 [ Joint MOTION to Stay Action by Kyle R Armitage. (Coffman,
Richard) (Entered: 10/06/2006)

10/10/2006 @29 | ORDER granting 28 Motion to Stay. This case is stayed
pending the Judicial Panel on MDL's ruling on Plaintiff's
request that this action be transferred to MDL. Signed by
Judge Marcia A. Crone on 10/10/06. (mrp, ) (Entered:
10/11/2006)

01/03/2007 @31 [ CONDITIONAL TRANSFER ORDER to transfer this action
to USDC S/D CA for inclusion in MDL 1806 in re Morgan
Stanley & Co., Inc., Overtime Pay Litigation (No II). Signed
by Clerk of the Panel (mrp, ) (Entered: 01/17/2007)

ORDER. In light of the conditional transfer order issued by the
Judicial Panel on MDL on 12/27/06, in the USDC S/D CA,
this case is administratively closed pending further order of
this court. Signed by Judge Marcia A. Crone on 1/16/07.

(mrp, ) (Entered: 01/16/2007)

01/17/2007 @ | File electronically forwarded to USDC S/D CA pursuant to
Conditional Transfer Order request received by email on
1/16/07. Attached complaint, CTO and docket sheet and
emailed to Beverly Robinson, Clerk USDC S/D CA. (mrp, )
(Entered: 01/17/2007)

01/16/2007 Q

|u,>
e

https://ecf.txed.circ5.den/cgi-bin/DktRpt.pl?100472797804253-1._923_0-1 1/17/2007
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. o U.S. DISTRICT COURYT
EASTERN DIS'RICT O ET%XAS

IN THE UNITED STATES DISTRICT COURT JUN 232006
FOR THE EASTERN DISTRICT OF TEXAS DAVID

BEAUMONT DIVISION MALAND, CLERK

oeruTy il e /et
CIVIL ACTION NO. o

j106CV 0347

JUDGE h‘]dgﬁ Crone

KYLE R. ARMITAGE, on behalf of'h‘imsc'lf
and all others similarly situated,

PLAINTIFFS §

VS,

MORGAN STANLEY & CO., INC.,

LR O DN UL N U 7o o7 X7 ]

DEFENDANT

REPRESENTATIVE PLAINTIFF’S ORIGINAL CLASS ACTION
COMPLAINT AND JURY DEMAND '

TO THE HONORABLE UNITED STATES DISTRICT COURT:

Representative Plaintiff Kyle R. Armitage (“Armitage™), on behalf of himself aﬁd all
similarly situated persons (as defined in the Class below), complains of the actions of Defendant
Morgan Stanley & Co., Inc. (“Morgan Stanley™), and respectfully shows the following: |

)8

NATURE OF THE CASE

1. This action is a élass action brought pursuant to the Federal Labor Standards Act
(“FLSA™), 29 U.S.C. § 201, ef seq. and Texas common law to vindiqate the rights of Armitage and
all other similarly situated persons (the “Class members”) who were employed by Morgan Stanley
as financial advisors in Texas, worked greater than forty (40) hours per week, and were not paid
overtime pay. Armitage, on behalf of himself and the Class members, seeks actual damages,

liquidated damages, pre- and post-judgment interest, attorneys’ fees, litigation expenses, court costs,

and equitable relief as may be appropriate.
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II1.

JURISDICTION AND VENUE

2. This Court has jurisdiction over Armitage’s FLSA claims pursuant to 28 U.S.C.
§§ 1331 and 1337.

3. This Court also has jurisdiction over this case pursuant to 28 U.S.C. § 1332(d)(2),
as amended by Public Law 109.2, 119 Stat. 4 (2005), because the proposed class exceeds 100
members, the amount in controversy may exceed the sum of $5 million (exclusive of interest and
costs), and Class members are citizens of a state different from Morgan Stanley.

4, This Court also has supplemental jurisdiction over Armitage’s Texas common law
claim pursuant to 28 U.S.C. § 1367.

5. ‘At all relevant times, Morgan Stanley resided, was found,‘ had an agent or
transacted business in the State of Texas, including the Eastern District of Texés. A substantial
part of the events and omissions giving rise to the claims of Armitage and the Class members
occurred in the Eastern District of Texas. Venue, therefore, is proper in the Eastern District of
Texas pursuant to 28 U.S.C. § 1391(a).

II1.

6. Representative Plaintiff Armitage is a resident of Jasper County, Texas. Armitage
was employed as a ﬁnancialladvisor in the Morgan Stanley Beaurnont, Texas office from November
2004 through February 2006. As a Morgan Stanley financial advisor, Armitage regularly and

consistently worked in excess of forty (40) hours per week for which he was not paid any overtime

pay.
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7. Defendant Morgan Stanley is a corporation organized under the laws of the State of
Delaware, with its principal placé of business in New York, New York. Morgan Stanley is one of
the largest retail securities brokerage firms in the United States. Morgan Stanley may be served
with Summons and a copy of this Original Class Action Complaint by serving its registered agent,
C.T. Corporation System, 350 N. St. Paul Street, Dallas, TX 75201.

Iv.

FACTUAL BACKGROUND

8. Financial advisors émployed by Morgan Stanley, including Armitage, routinely

work more than forty (40) hours per week.
9. Morgan Stanley, however, does not pay such employees overtime pay.

10.  Under federal law and Texas common law, employers must pay an overtime

premium to employees who work in excess of forty (40) hours per week unless the employees

fall into one or more express “‘exemptions.”

11.  Financial advisors employed by Morgan Stanley on a commission-only basis,

. such as Armitage, do not fit into any such overtime exemptions.

12. While federal law recognizes a limited exemption to overtime rules for certain
employees who are paid by commission, financial advisors employed by Morgan Stanley do not
fit within this exemption. |

13.  To qualify for the commissioned worker exemption, the employee must work in a

“retail or service establishment.”

14.  Regulations issued by the United States Department of Labor specifically provide

that “stock or commodity brokers” are not engaged in a “retail or service establishment.” See 29

F.FR. §779.317.

-~
2
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15.  The financial advisors employed by Morgan Stanley on a commission-only basis
also do not fit within the so-called “executive,” “administrative,” “professional” or “highly
qualified employee” exemptions to the overtime rules.

16.  Each of these exemptions requires the employee to be paid a certain guaranteed
weekly minimum on either a “salary basis” or a “fee basis.”

17.  Armitage and the Class members are not paid any amounts under either a “salary
basis” or “fee basis” as those terms are defined by the épplicable overtime regulations.

18.  Rather, Armitage and the Class members are allowed .to “draw”--or borrow--
against future commissions.

19.  While Morgan Stanley misclassifies such loans to employees as “salary,” these

advances against future commissions do not meet the definition of pay on a “salary basis” or “fee

basis” set forth in the applicable regulations.

20.  Specifically, the weekly draw paid to Armitage and the Class members comes
with a corresponding obligation by them to repay the draws either by generating sufficient future

commissions to cover the draw or otherwise.

21.  The “draw” paid to Armitage and the Class members is likewise subject to

reduction based on variations in the quality or quantity of the work performed and other

deductions by Morgan Stanley.

22.  In addition, Armitage and the Class members also do not meet the “duties” tests

for any of these exemptions to the overtime rules.

23.  The primary duties of Armitage and the Class members do not consist of

performing administrative or managerial tasks, but rather of selling financial products. See 29
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- C.FR. § 541.203(b) (“an employee whose primary duty i‘s selling financial products does not
qualify for the administrative exemption”).

24.  Armitage and the Class members do not perform duties requiring advanced study
at an institution of higher leaming in scientific field or the arts or an advanced degree.

25. Rather, the commission-only financial advisors employed by Morgan Stanley are
engaged in “production work,” producing the day-to-day goods, services and/or sales that are
Morgan Stanley’s “product.”

26.  Because they do not fit into any of the exemptions from overtime pay, Armitage
and the Class members are entitled to overtime pay for all work performed in excess of forty (40)
hours per week.

V.

CLASS ALLEGATIONS

27.  The preceding factual statements and allegations are incorporated herein by

reference,

28.  Armitage brings this action as a class action pursuant to Rule 23 of the Federal Rules

of Civil Procedure. Armitage seeks to represent a Class consisting of:

All persons cﬁr,re.ntly or formerly employed by Morgan Stanley as commission-only
financial advisors in Texas, from June 2002 to the present.

29.  This action is properly brought as a class action because the Class members are so
numerous that joinder of all of them is impracticable. Class members are widely dispersed
throughout Texas. While the exact number of Class members is unknown to Armitage at this time,

and only can be ascertained through appropriate discovery, Armitage believes that there potentially -

are hundreds of putative Class members.

w
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30. This action also is properly brought as a class action because certain common
questions of law and fact exist as to all Class members, and predominate over any questions solely
affecting individual Class members including, inter alia:

(1) Whether Armitage and the Class members are entitled to receive overtime pay?

(if) Whether Armitage and the Class members regularly work more than forty (40)
hours per week?

The only question affecting individual Clags members is the precise amount to which each Class
member is entitled as compensation for Morgan Stanley’s unlawful and unauthorized conduct,

31.  Armitage’s claims are typical of the Class members’ claims since they were not paid
overtime for working in excess of forty (40) hours per week.

32.  The interests of the Class members will Be fairly and adequately protected by
Armitage. Armitage’s interests are consistent with those of the Class members. Armitage and the
Class members are represented by experienced and able counsel knowledgeable about class action
litigation, complex commercial litigation, employment litigation and principles of accounting and
finance.

33. Armitage’s interests are not antagonistic to, or in conﬂict'with, the interests he seeks
to represent. Armitage knows of no difficulty that would be encountered in the management of this
litigation that would preclude its maintenance as a class action.

4. Class certification, therefore, is appropriate under FED. R. CIv. P. 23(b)(2) because
Morgan Stanley consistently and wrongfully failed to pay its cominission-only financial advisors
overtime for working in excess of forty (40) hours per week (and continues to do so), thereby

making declaratory and/or injunctive relicf on a going forward basis appropriate with respect to the

Class as a whole.
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3s. Class certification also is appropriate under FED. R. Civ. P. 23(b)(3) because the
above-described law and fact questions predominate over any questions affecting individual Class
members, and a class action is superior to other available methods for the fair and efficient
adjudication of this contr;)versy.

36.  The expense and burden of litigation would Substantially impair the ability of the .
Class members to pursue individual litigation in order (o vindicate their rights. In the absence of a
class action, Morgan Stanley will retain the benefits of its wrongdoing despite its serious violations
of the law.

VL

CLAIMS FOR RELIEF/CAUSES OF ACTION

COUNT 1

VIOLATION OF FL.SA

37.  The preceding factual statements and allegations are incorporated herein by

reference.

38.  Under the FLSA, an employec must be paid overtime, equal to 1.5 times the
employee’s regular rate of pay, for all hours worked in excess of forty (40) per week.

39.  During the Class Period, Armitage and the Class members worked more than

forty (40) hours per week, but were not paid overtime.

40.  Morgan Stanley is not a “retail or service establishment” under 29 U.S.C. § 207(1)

and/or 29 C.F.R. §§ 779.316; 779.317.

41.  Armitage and the Class members are not exempt under FLSA’s administrative

exemption.
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42.  Armitage and the Class members are not exempt under FLSA’s professional

exemption.

43.  Armitage and the Class members are not exempt under FLSA’s executive

exemption.

44.  Armitage and the Class members are not exempt under FLSA’s outside sales
exemption.

45, Morgan Stanley’s regular and consistent failure to pay Armitage and the Class
members overtime for all hours worked in excess of forty (40) per week constitutes multiple and
ongoing violations of the FLSA.

COUNT I

COMMON LAW CLAIM FOR UNPAID OVERTIME PAY

46.  The preceding factual statements and allegations are incorporated herein by
reference.
47.  Armitage and the Class members are entitled to overtime pay for all hours worked

in excess of forty (40) hours per week at Texas common law, which Morgan Stanley has

regularly and consistently failed and refused to pay.

48. Armitage, therefore, on behalf of himself and the Class members, also brings this

action as a common law debt action for the recovery of unpaid overtime pay at Texas common

law.
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VIL

RELIEF REQUESTED

49.  The preceding factual statements and allegations are incorporated herein by
referencé.

50.  Actual damages. As a direct andv proximate result of Morgan Stanley’s abdve
willful and wrongful conduct, Armitage and the Class members are entitled to théir overtime pay for
the Class period (plus a factor for the time value of money). All of the damages sustained by
Armitage and the Class members were reasonably foreseeable by Morgan Stanley, and exceed the
minimum jurisdictional limits of this Court.

51.  Statutory quyidated damages. Armitage and the Class members also are entitled to
recbver their statutory liquidated damages in an amount equal to the unpaid overtime compensation
pursuant to 29 U.S.C. § 216(b).

52.  Declaratory judgmentfinjunctive relief Pursuant to 28 US.C. §§ 2201; 2202,
Armitage, on behalf of those Class members who currently are employed by Morgan Stanley,
further requests that this Court enter a declaratory judgment and injunction requiring Morgan
Stanley to pay such Class members overtime pay on a going forward basis for time worked in
excess of forty (40) hours pcr week.

53.  Armitage and the Class members also are entitled to recover their reasonable and
necessary attorneys' fees, litigation expenses and 6ouft costs in prosecuting this action pursuant to,

inter alia, 29 U.S.C. § 216(b) and Section 38 of the Texas Civil Practice and Remedies Code.

WHEREFORE, Armitage, on behalf of himself and the putative' Class, requests that (i)

~ Morgan Stanley be cited to appear and. answer this lawsuit, (i) this action be certified as a class
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action, (iii) he be designated as the Clags Representative, and (iv) his counsel be appointed as Class
counsel. Armitage, on behalf of himself and the putative Class, further requests that upoﬁ final tral
or hearing, judgment be awarded against Morgan Stanley for:

6] actual Idam ages to be determined by the trier of fact;

(i1) statutory liquidated damages;

(iii)  declaratory and injunctive relief as set forth above;

(iv)  pre- and post-judgment interest at the highest legal rates;

(v) reasonable and necessary attorneys' fees and litigation expenses incurred
through the trial and any appeals of this case;

(vi)  costs of suit; and

(vii)  such other and further relief that this Court deems just and proper.

JURY DEMAND

Armitage respectfully demands a trial by jury on all of his claims and causes of action.

Respectfully submitted,

M ssen
T.C.

Richard L. Coffinan, Esd./ )
State Bar No. 04497460
RICHARD L. COFFMAN, P.C.
1240 Orleans St., Suite 200
Beaumont, TX 77701

(409) 832-4767

(409) 832-4768 fax

ATTORNEYS-IN-CHARGE FOR THE

REPRESENTATIVE PLAINTIFF AND
CLASS MEMBERS

10
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OF COUNSEL:

James E. Hasser, Jr., Esq.
DIAMOND HASSER & FROST
1325 Dauphine St.

Mobile, AL 36604

(800) 562-3362

1 .
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UNITED STATES OF AMERICA
JUDICIAL PANEL ON MULTIDISTRICT LITIGATION

CHAIRMAN: MEMBERS: . DIRECT REPLY TO:

Judge Wm. Terrell Hodges Judge . Lowell Jensen Judge Kathryn H. Vretil

United States District Court United States District Court United States District Court Jeffery N. LOthi

Middle District of Florida Northem District of California District of Kunsas Clerk of the Panel .
Judge J. Frederick Motz Judge David R, Hansen %?S:Cgc])‘én&:ﬁslglrf L‘eédbésal
United States District Court United States Court of Appeals Todis Building
District of Maryland Eighth Circuit Roqm_ngzss, North Lobby
Judge Robert L. Miller, Jr. Judgo Antbony J. Scirica Washington, D.C. 20002
United States District Court mied States Court ot Appeals . X
Northern District of Indiana Third Circuit ’ll:'gal‘c:phone. [%8% gg%-%ggg

http://www.jpml.uscourts. gov
December 27, 2006

W. Samuel Hamrick, Jr., Clerk
4290 Edward J. Schwartz Federal Building

880 Front Street i
San Diego, CA 92101-8900 |- Olocvy 24477

Re: MDL-1806 -- In re Morgan Stanley & Co., Inc., Overtime Pay LM

(See Attached Order)

Dear Mr. Hamrick:

I am enclosing a certified copy and one additional copy of a transfer order filed today by the Panel in the
above-captioned matter. The order is directed to you for filing.

The Panel's governing statute, 28 U.S.C. §1407, requires that the transferee clerk "...transmit a certified
copy of the Panel's order to transfer to the clerk of the district court from which the action is being transferred.”

A copy of Rule 1.6 of the Rules of Procedure of the Judicial Panel on Multidistrict Litigation, 199 F.R.D.

425, 428 (2001), which deals specifically with the transfer of files, is enclosed for your convenience. Also
enclosed are acomplete set of the Panel Rules and a copy of Chapter 7 of Volume 4 of the Clerks Manual, United
States District Courts.

The Panel Clerk's Office maintains the only statistical accounting of multidistrict litigation traffic in the
federal courts. These statistics are used by the Administrative Office of the United States Courts and the Judicial
Conference. Therefore, your cooperation in keeping the Panel advised of the progress of this litigation would be
appreciated. We are particularly interested in receiving the docket numbers assigned to each transferred action
by your court; the caption and docket numbers of all actions originally filed in your district; and copies of orders
regarding appointment of liaison counsel, scttlements, dismissals, state court remands, and reassignments to other
judges in your district.

Your attention is also directed to Panel Rule 7.6, regarding termination and remand of transferred actions.
Upon notification from your court of a finding by the transferee judge that Section 1407 remand of a transferred
action is appropriate, this office will promptly file a conditional remand order.
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For your information, I am enclosing a copy of the Panel Attorney Service List.

Enclosures

cc w/all enclosures (Chapter 7 of Volume 4 of the

Very truly,

Jeffery N. Liithi
Clerk of the Panel

<

By /¢

Dfpty Cledd

Clerks Manual, U.S. District Courts, Rule 1.6, R.P.J.P.M.L.,

transfer order, Panel Attorney Service List, and complete Panel Rules):

Transferece Judge:
cc w/order only: Transferee Chief Judge:
cc w/order and Rule 1.6, R.P.JPM.L.:

Transteror Clerk(s):

Transferor Judge(s):

Judge Roger T. Benitez

Judge Irma E. Gonzalez

Robert C. Heinemann
David J. Maland

J. Michael McMahon
Kevin F. Rowe

John M. Waters
William T. Walsh

Judge Richard C. Casey
Judge Dennis M. Cavanaugh
Judge Marcia A. Crone
Judge Sandra J. Feuerstein
Judge Joe B. McDade

Judge Alvin W. Thompson

JPML Form 33
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FILED
CLERK’'S OFFICE

RELEASED FOR PUBLICATION
DOCKET NO. 1806
BEFORE THE JUDICIAL PANEL ON MULTIDISTRICT LITIGATION

g\\rf (1)21}‘ IMORGA_N STANLEY & CO., INC., OVERTIME PAY LITIGATION
ID | |

Janemarie Lenihan v. Morgan Stanley & Co., Inc., et al., D. Connecticut,

C.A. No. 3:06-794
Joseph Stowell, Jr. v. Morgan Staniey DW, Inc., C.D. Illinois, C.A. No. 1:06-1219
Robert Steinberg v. Morgan Stanley & Co., Inc., et al., D. New Jersey C.A. No. 2:05-4856
Paul Roles v. Morgan Stanley & Co., Inc., et al., E.D. New York, C.A. No. 2:05-4553
David Andrew Gasman, et al. v. Morgan Stanley, S.D. New York, C.A. No. 1:05-7889
Kyle R. Armitage v. Morgan Stanley & Co., Inc., E.D. Texas, C.A. No. 1:06-347

BEFORE WM. TERRELIL. HODGES, CHAIRMAN, D. LOWELL JENSEN,
J. FREDERICK MOTZ, ROBERT L. MILLER, JR., KATHRYN H. VRATIL,
gfﬁﬁ R. HANSEN AND ANTHONY J. SCIRICA, JUDGES OF THE

TRANSFER ORDER

This litigation currently counsists of six putative class actions' pending, respectively, in each
‘of the following districts: the District of Connecticut, the Central District of Illinois, the District of
New Jersey, the Eastern District of New York, the Southern District of New York, and the Eastern
District of Texas.” Plaintiffs in the Central District of Illinois and the Eastern District of Texas
actions move the Panel, pursuant to 28 U.S.C. § 1407, for an order centralizing this litigation in the
Northern District of Illinois. Defendants Morgan Stanley & Co. (Morgan) and a Morgan affiliate,
joined by plaintiffs in the District of Connecticut, District of New Jersey, Eastern District of New
York, and Southem District of New York actions, do not oppose centralization, but argue in favor
of the Southern District of California as transferce forum.

! As originally filed, the Section 1407 motion included a seventh action pending at the time in the Southern
District of Florida: Jennifer Taub v: Morgan Staniey DW, Inc., C.A. No. 06-60921. That action has since
been settled, and the district court has entered an order approving the settlement agreement and dismissing
the action with prejudice. Accordingly, the question of Section 1407 transfer with respect to this action is
moot.

? The Panel has been notified of three additional related actions pending as follows: two actions in the
Southern District of California and one action in the Disirict of New Jersey. These actions and any other
related actions will be treated as potential tag-along actions. SeeRules 7.4 and 7.5, R.P.JP.M.L., 199FR.D.
425, 435-36 (2001).
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RULE 1.6: TRANSFER OF FILES

(8  Upon receipt of a certified copy of a transfer order from the clerk of the transferce
district court, the clerk of the transferor district court shall forward to the clerk of the transferee
district court the complete original file and a certified copy of the docket sheet for each
transferred action.

(b)  Ifanappeal is pending, or a noticc of appeal has been filed, or leave to appeal has
been sought under 28 U.S.C. §1292(b) or a petition for an extraordinary writ is pending, in any
action included in an order of transfer under 28 U.S.C. §1407, and the original file or parts
thereof have been forwarded to the court of appeals, the clerk of the transferor district court shall
notify the clerk of the court of appeals of the order of transfer and secure the original file long
enough to prepare and transmit to the clerk of the transferee district court a certified copy of all
papers contained in the original file and a certified copy of the docket sheet.

(c) If the transfer order provides for the separation and simultaneous remand of any
claim, cross-claim, counterclaim, or third-party claim, the clerk of the transferor district court
shall retain the original file and shall prepare and transmit to the clerk of the transferee district
court a certified copy of the docket sheet and copies of all papers except those relating
exclusively to separated and remanded claims.

(d) Upon receipt of an order to remand from the Clerk of the Panel, the transferee
district court shall prepare and send to the clerk of the transferor district court the following:

(i) a certified copy of the individual docket sheet for each action being
remanded;

(i)  acertified copy of the master docket sheet, if applicable;

(iii)  the entire file for each action being remanded, as originally received from
the transferor district court and augmented as set out in this rule;

(iv)  acertificd copy of the final pretrial order, if applicable; and

(v)  a"record onremand" to be composed of those parts of the files and
records produced during coordinated or consolidated pretrial proceedings
which have been stipulated to or designated by counsel as being necessary

" for any or all proceedings to be conducted following remand. It shall be

the responsibility of counsel originally preparing or filing any document to
be included in the "record on remand" to furnish on request sufficient
copies to the clerk of the transferee district court.

(e) The Clerk of the Pancl shall be notified when any files have been transmitted
pursuant to this Rule,
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