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1 Plaintiff Latham & Watkins LLP (“Plaintiff”) hereby brings this action pursuant
2 |l to the provisions of the Freedom of Information Act, 5 U.S.C. § 552 et seq., as amended
3 | (“FOIA”). Plaintiff seeks an order-declaring that Defendant United States Environmental
4 | Protection Agency (“EPA”) is in violation of FOIA, and requiring EPA to produce improperly
5 | withheld agency records. In particular, Plaintiff seeks an order from the Court requiring EPA to
6 || release documents relating to an EPA inspector’s observations and determinations made in
7 || connection with pipe cleaning operations that took place more than six years ago, from
8 || September 2000-January 2001, at a former natural gas holder facility located at 1350 San Altos
9 | Place, in Lemon Grove, California (the “Encanto site”).

10 By this Complaint, Plaintiff alleges as follows:

11 THE PARTIES

12 1. Plaintiff is a limited liability partnership under Delaware law, having its

13 || principal place of business at 633 West Fifth Street, Suite 400, Los Angeles, California 90071.
14 2. Defendant EPA is an agency of the United States within the meaning of
15 | SU.S.C. § 552(f). EPA has possession of and control over the records that Plaintiff seeks.

16 JURISDICTION AND VENUE

17 3. This Court has jurisdiction over this action pursuant to 5 U.S.C.

18 | § 552(a)(4)(B) (FOIA) and 28 U.S.C. § 1346 (United States as a defendant).

19 4. Plaintiff resides in this judicial district within the meaning of 28 U.S.C.
20 || § 1391(e)(3), and venue in this Court is therefore proper pursuant to S U.S.C. § 552(a)(4)(B) and
21 |28 U.S.C. § 1391(e).

22 STATUTORY FRAMEWORK

23 5. The FOIA, 5 U.S.C. § 552, requires agencies of the federal government to
24 | release requested documents to the public unless one or more specific statutory exemptions

25 | apply.

26 6. An agency must respond to a party making a FOIA request within twenty
27 | (20) working days, notifying the party of its determination whether or not to fulfill the request,
28
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and of the requester’s right to appeal the agency’s determination to the agency head. 5 U.S.C.
§ 552(a)(6)(A)().

7. An agency must respond to a FOIA appeal within twenty (20) working
days, notifying that party of its determination to either release the withheld documents or uphold
the denial. 5 U.S.C. § 552(a)(6)(A)(ii).

8. In “unusual circumstances,” an agency may delay its response to a FOIA
request or appeal, but must provide notice and “the date on which a determination is expected to
be dispatched.” 5 U.S.C. § 552(a)(6)(B).

9. The Court has jurisdiction, upon receipt of a complaint, “to enjoin the
agency from withholding agency records and to order the production of any agency records
improperly withheld from the complainant.” 5 U.S.C. § 552(a)(4)(B).

10.  The FOIA provides a mechanism for disciblinary action against agency
officials who have acted inappropriately in withholding records. Specifically, when requiring the
release of improperly withheld records, if the Court makes a written finding that “the
circumstances surrounding thc withholding raise questions Whether agency personnel acted
arbitrarily or capriciously,” a disciplinary investigation is triggered. 5 U.S.C. § 552(a)(4)(F).

11.  Although there are certain exemptions under FOIA that allow agencies to
withhold records, all exemptions are construed narrowly in keeping with FOIA’s policy favoring
disclosure. The agency bears the burden of demonstrating that a claimed exemption applies,
which requires the agency to provide a particularized and detailed justification to enable a
reasoned determination of the validity of the claimed exemption. Conclusory or vague
invocations of FOIA exemptions are insufficient.

12. EPA relied upon two exemptions to withhold documents from Plaintiff,
i.e., the “deliberative process privilege” (5 U.S.C. § 552(b)(5)), and the “law enforcement
privilege” (5 U.S.C. § 552(b)(7)(A)).

13.  FOIA exemption (b)(5) exempts from disclosure certain inter- and intra-
agency communications protected by the “deliberative process” privilege. 5 U.S.C. § 552(b)(5).

In order to qualify for the “deliberative process” exemption, a document must be both
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predecisional in the sense that it is actually antecedent to the adoption of an agency policy, and
deliberative in the sense that it is actually related to the process by which an agency’s high-level
policies are formulated.

14.  The “deliberative process” exemption does not apply to records that
concern factual or investigative matters; the protected communications must bear on the
formulation or exercise of agency policy-oriented judgment. The agency invoking the
“deliberative process” exemption must specify what deliberative process the requested record
was involved in, and must further show that the record was a direct part of the deliberative
process in that it makes recommendations or expresses opinions on governmental policy-making
decisions.

15.  FOIA exemption (b)(7)(A) exempts from disclosure records that have
been compiled for “law enforcement” purposes and could reasonably be expected to interfere
with an enforcement proceeding. 5 U.S.C. § 552(b)(7)(A).

16.  An agency invoking the “law enforcement” exemption must satisfy a two-
part test. First, as a threshold matter, the agency must show that there is an actual law
enforcement proceeding that is pending or prospective. Second, the agency must specifically
articulate a distinct harm that is likely to result to the pending or prospective law enforcement
proceeding if the requested records are disclosed.

17.  For an enforcement action to be pending or prospective for purposes of the
“law enforcement” exemption, the agency cannot merely suggest that proceedings may happen at
some unspecified future date. Instead, the agency must demonstrate a concrete expectation of a
law enforcement action. The “law enforcement” exemption under 5 U.S.C. § 552(b)(7)(A) is not
available where there is no longer a prospect of enforcement proceedings, such as where the
statute of limitations has expired.

18.  If an exemption under FOIA applies, any reasonably segregable portion of
thé»record still must be provided after the exempt portions have been removed. 5 U.S.C.

§ 552(b). The non-exempt bortions must be disclosed unless they are inextricably intertwined

such that redacting the exempt potion would produce a document with little informational value.
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The agency bears the burden of demonstrating thét a record with portions that are exempt from
disclosure cannot be segregated. This burden can only be met by providing reasonable
specificity as to why the record in question cannot be segregated. Merely stating that the record
is not segregable is insufficient.

STATEMENT OF FACTS

19.  Plaintiff seeks information regarding EPA’s inspection of pipe cleaning
operations that occurred at the Encanto site in 2000-2001.

20.  OnJanuary 23, 2001, EPA Inspector Robert Trotter inspected the Encanto
site at the request of the San Diego Air Pollution Control District (“APCD”). Inspector Trotter
observed the site and expressed opinions and conclusions regarding the nature of the asbestos
operations. Inspector Trotter concluded aﬁd publicly advised third parties such as San Diego
Gas & Electric Company (“SDG&E”) and third-party contractors (approximately 6-10 people)
that pipe‘wrap that coated the Encanto pipes was “nonfriable” while on the pipes, but that the
machine used to remove the coating rendered the pipe coating material “regulated.” Plaintiff is
entitled to review all documents and information upon which Inspector Trotter’s opinions and
conclusions are based and articulated to all third parties.

21.  OnFebruary 7, 2001, approximately two weeks after the January 23, 2001
Encanto site inspection, Inspector Trotter prepared a memorandum regarding his inspection.
Inspector Trotter distributed his February 7, 2001 memorandum outside the federal government,
by providing a copy to San Diego APCD Inspector Jim Cooksey. Plaintiff is entitled to review
this February 7, 2001 memorandum, and all documents and information upon which Inspector
Trotter’s memorandum is based.

22.  OnNovember 19, 2003, Inspector Trotter prepared a nine-page written
statement that was provided to SDG&E, stating that in his view the Encanto site allegedly
involved the “worst” asbestos violations he had ever seen. Inspector Trotter provided his
November 19, 2003 statement to San Diego County. Plaintiff received a copy of Inspector
Trotter’s November 19, 2003 statement from San Diégo County Counsel on or about

December 2, 2003. Plaintiff also received a copy of Inspector Trotter’s November 19, 2003

SD\571240.3
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statement from EPA on or about August 31, 2005. The nine-page written statement was written
by Inspector Trotter for purposes of public dissemination. A copy of Inspector Trotter’s
November 19, 2003 written statement is attached hereto as Exhibit 1. Plaintiff is entitled to
review all documents and information upon which Inspector Trotter’s November 19, 2003
written statement is based.

23.  From 2002-2004, Inspector Trotter engaged in various communications
with the County of San Diego relating to his opinionsl and conclus‘ions regarding the Encanto
site. Plaintiff is entitled to review these communications regarding the Encanto operations, and
all documents and information upon which these communications are based.

24.  EPA never took any enforcement action regarding the Encanto site, before
or after Inspector Trotter’s January 23, 2001 inspection. The statute of limitations for EPA to
bring an enforcement action has run.

25.  There are no pending or prospective enforcement proceedings relating to
Encanto. On August 6, 2002, the San Diego District Attorney’s Office declined prosecution with
respect to the Encanto site.

26.  On March 28, 2006, the County of San Diego voluntarily dismissed a civil
lawsuit it had filed on August 31, 2005 against Sempra Energy, SDG&E, and three individuals
for alleged asbestos violations at the Encanto site, entitled People of the State of California, et al.
v. Sempra Energy, et al., Case No. GIE028660. Plaintiff represented the defendants in this state
action. The statute of limitations for filing state law claims relating to the Encanto operations
has expired.

27. On November 21, 2006, United States District Court Judge Dana M.
Sabraw dismissed a case that had been filed by the United States Attorney’s Office for the
Southern District of California on January 11, 2006 relating to the Encanto site. Plaintiff
represented defendant SDG&E in this federal action. The Government alleged criminal
violations of the Clean Air Act stemming from the Encanto operations. The Government did not
appeal Judge Sabraw’s order dismissing the asbestos violations, and the time to appeal has

expired.
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PLAINTIFE’S FOIA REQUEST

28.  On June 17, 2005, Plaintiff submitted a request to EPA pursuant to FOIA
for copies of all records relating to Inspector Trotter’s involvement with Encanto. A copy of the
June 17, 2005 FOIA request is attached hereto as Exhibit 2 (hereinafter “FOIA Request”).

Specifically, Plaintiff requested the following information:

(1) All of EPA Chief Enforcement Officer and Asbestos [National
Emissions Standards for Hazardous Air Pollutants (“NESHAP”)]
Coordinator Robert Trotter’s documents, records, reports, files, e-
mails and notes related to alleged asbestos and asbestos containing
materials at the “Encanto Site”. . ., including but not limited to,
communications with the San Diego County Department of
Environmental Health (“DEH”), the County of San Diego, the San
Diego District Attorney’s Office, the San Diego Air Pollution
Control District (“APCD”) and the California Air Resources Board
(“CARB”).

(2) All of EPA Chief Enforcement Officer and Asbestos NESHAP
Coordinator Robert Trotter’s documents, records, reports, files, e-
mails and notes related to NESHAP inspections on or about
January 23, 2001 at the “Encanto Site”. . ., including but not
limited to, communications with the San Diego County DEH, the
County of San Diego, the San Diego District Attorney’s Office, the
San Diego APCD and CARB.

29.  The FOIA Request was made in compliance with EPA’s published rules,

40 C.F.R. §§2.101, 2.102, as required by 5 U.S.C. § 552 (a)(3)(A)(i1).

| 30.  On August 31, 2005, after three requests for an extension to respond,
Deborah Jordan, Director of the EPA’s Air Division for Region IX, denied in part and granted in
part the FOIA Request. A copy of the denial letter and EPA’s requests for extension are attached
hereto as Exhibits 3 and 4, respectively.

31.  Inits August 31, 2005 response, EPA provided one set of exhibits that
were already in Plaintiff’s possession and withheld eleven (11) documents on the grounds that
the documents were exempt from production pursuant to (i) the exemption for certain inter- and
intra-agency communications protected by the “deliberative process privilege” (5 U.S.C.

§ 552(b)(5)); and (ii) the exemption for records compiled for law enforcement purposes that
could reasonably be expected to interfere with enforcement proceedings (5 U.S.C.

§ 552(b)(7)(A)). Specifically:

SD\571240.3
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a. Categories of documents withheld on the basis of an alleged
“deliberative process privilege” consist of (1) a February 7, 2001 memorandum written by
Inspector Trotter to San Diego APCD Inspector Jim Cooksey (approximately 2 weeks after the
joint inspection at the Encanto site); (2) correspondence in October and November 2003 between
Inspector Trotter and San Diego County Counsel, in part in connection with the preparation of
Inspector Trotter’s November 19, 2003 public written statement; and (3) correspondence
between Inspector Trotter and San Diego County Counsel in February and March 2004.

b. Documents withheld on the ground that they were allegedly
prepared for law enforcement purposes include (1) an August 5, 2003 letter from San Diego
County Counsel to Inspector Trotter; and (2) interview notes taken by San Diego County District .
Attorney Investigator Tom Basinki, which San Diego County Counsel sent via facsimile to
Inspector Trotter.
| c. One document was withheld on the ground that it was protected by
the ‘;deliberative process privilege” and that it was compiled for law enforcement purposes:
interview notes from San Diego County District Attorney Investigator Tom Basinki’s interview
of Inspector Trotter on July 29, 2002.

32. © On September 16, 2005, pursuant to 5 U.S.C. § 552(a)(6)(A)(i), Plaintiff
filed a timely appeal of EPA’s partial denial of the FOIA Request. A copy of Plaintiff’s appeal
letter is attached hereto as Exhibit 5.

33.  OnJanuary 16, 2007, EPA responded to Plaintiff’s FOIA appeal, over one
year after the deadline to respond required both by FOIA (5 U.S.C. § 552(a)(6)(A)(ii)) and by
EPA’s published rules (40 C.F.R. § 2.104(k)). A copy of EPA’s January 16, 2007 response is
attached hereto as Exhibit 6.

34.  Inits January 16, 2007 response, EPA reaffirmed its refusal to provide the
eleven (11) withheld documents based on the same “deliberative process” and “law
enforcement” exemptions cited in EPA’s initial August 31, 2005 response. Although EPA stated

that it was partially granting Plaintiff’s appeal, EPA only provided an administrative decision

» SD\571240.3
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that was attached to an email authored by Inspector Trotter that EPA continues to withhold, and
seven (7) emails that are heavily redacted and contain no substantive information whatsoever.
35.  Plaintiff hasvexhausted its administrative remedies, as required by'FOIA
and by EPA’s internal regulations. 5 U.S.C. § 552; 40 C.F.R. § 2.104(1). |
CAUSE OF ACTION

(Violations of the Freedom of Information Act)

36. Plaintiff realleges and incorporates paragraphs 1 through __ above, as

though set forth in full herein. |
| 37.  FOIA Section 552(a)(3), 5 U.S.C. § 552(a)(3), and 40 C.F.R. § 2.100 et

seq., require EPA to make agency records available upon request for public inspection and
copying.

38.  Plaintiff is entitled to request and receive records under FOIA § 552(a)(3).

39. The. withheld documents are records within the meaning of FOIA
§ 552()(3).

40.  The withheld documents are not exempt from production under the
"‘deliberative process” exemption of FOIA § 552(b)(5). The withheld documents contain

information that forms the basis for opinions and conclusions contained in verbal January 23,

2001 opinions by an EPA inspector and that same inspector’s nine-page written statement that
already was shared outsidelthe federal government, with members of the San Diego APCD, San
Diego County Counsel, SDG&E, outside project contractors and Plaintiff. Plaintiff is entitled to
review all of the documents t.hat form the basis for the opinions expressed by the EPA inspector
in a document that was calculated to be distributed outside the agency to certain third partieé.
The withheld documents do not relate to any governmental policy-making decision, and the
disclosure of the documents would not interfere with or impede any agency policy-oriented
decision-making.

41.  The withheld documents are not exempt from production under the “law
enforcement” exemption of FOIA § 552(b)(7)(A). No law enforcement proceeding is pending or

prospective. The state District Attorney declined prosecution in August 2002; the County of San

SD\571240.3
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Diego dismissed its lawsuit in March 2006; and United States District Court Judge Sabraw
dismissed the federal government’s lawsuit in November 2006. The statute of limitations for

filing claims has run, as has the federal government’s period for appealing Judge Sabraw’s order

of dismissal. Moreover, EPA has not demonstrated, and cannot demonstrate, any distinct harm is
likely to result if the information and documents requested are disclosed.

42.  In withholding the documents, EPA has violated and continues to violate
FOIA and EPA’s regulations. |

43.  EPA has acted arbitrarily and capriciously in withholding the requested
documents. ‘

PRAYER FOR RELIEF

WHEREFORE, Plaintiff respectfully requests the following relief:

1. Expedited consideration of this action pursuant to 28 U.S.C. § 1657(a);

2. A declaration that EPA has violated FOIA by failing to provide the
requested documents to Plaintiff;

3. An order to enjoin EPA from withholding the requested documents;
4. An order mandating EPA to provide the requested documents to Plaintiff;
5. A declaration that EPA has acted arbitrarily and capriciously by

withholding the requested documents, 5 U.S.C. § 552(a)(4)(F);
6. An award to Plaintiff of reasonable attorneys’ fees and other costs of
litigation pursuant to 5 U.S.C. § 552(a)(4)(E); and

7. Grant such other and further relief as the Court may deem just and proper.

Dated: February 6, 2007 Respectfully submitted,
LATHAM & WATKINS LLP

Robert M. Howard
Patricia Guerrero

By M/’é/

Robert M. Howard
Attorneys for Plaintiff Latham & Watkins LLP

w SD\571240.3
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Index of Exhibits
Exhibit Description Page
Number
1. Statement of Robert S. Trotter, dated November 19, 2003. 1
2. Freedom of Information Act (“FOIA”) request from Latham & Watkins 10
LLP to U.S. EPA Region 9, dated June 17, 2005.
3. U. S. EPA response to June 17, 2005 FOIA request, dated August 31, 13
2005 (enclosures not included)
4, U. S. EPA’s requests for extension dated June 21, 2005, July 28, 2005 16
and August 10, 2005, requesting additional time to respond to Latham &
Watkins’ June 17, 2005 FOIA Request.
5. Latham & Watkins’ appeal under FOIA from the partial denial of - 19
information requested from U. S. EPA on June 17, 2005, dated
September 16, 2005; Exhibits 1 through 4.
6. U.S. EPA’s response to Latham & Watkins’ September 16, 2005 FOIA 52
appeal, dated January 16, 2007.
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Statement of Robert S. Trotter

1. I am the Chief Enforcement Officer/Asbestos NESHAP Coordjnator', Air
Division, for Region 9 of the Uﬁited States Environmental Protection Agency. As such, I
have enforcement duties over projects involving asbestos in Arizona, California, Hawaii,
Nevadé, the Pacific Islands, and the Tribal Nations.

2. I have been employed ﬁt the US EPA since 1984. In my position I am
responsible for writing applicability determinations submitted by sources and the public
regarding Asbestos NESHAP requirements. Some of these determinations ﬁave national
implications. I also conduct Asbestos NESHAP inspections. As the Region 9 Asbestos
NESHAP coordinator and enforcement officer I have conducted well over one hundred

Asbestos NESHAP inspections, often with state or local inspectors. |

3. Part of my job includes .training state and local inspectors on propef
NESHAP inspections and i)ealth and safety techniqués. I spéak at a variety of Asbestos
NESHAP outreach seminars, including for industry, public, and government

‘representatives. I also regularly teach EPA Course 350 (Asbestos NESHAP Inspection

and Safety Procedures) throughout Region 9.

4. My job also calls for me to assist state and local enforcement on Asbestos

NESHAP violations. I have qualified as an expert regarding the Asbestos NESHAP on

numerous occasions.

|
Exhibit 1
Page 1
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5. As the Chief Enforcement Officer and NESHAP Coordinator for Region 9,
US EPA, T am ved familiar with the NESHAP and the work practice standards set forth‘
in the Asbestos NESHAP. -

6. Thg NESHAP requires all owners or operators of a demolition activity to
notify the Administrator, in writing, of all demolition activities. An Administrator is
anyone with delegated authority within the EPA asbestos NESHAP program. In San
Diego County, authority to enforce the Asbestos NESHAP prografn is delegated to the
San Diego County Air Pollution Control bistrict, and Jim Cooksey is the NESHAP |

| Program Manager at the San Diego APCD. The NESHAP and the EPA reqmre owners
and operators to deliver notifications to the Administrator at least 10 workmg days before
any der'nolition'- regardless of whether asbestos is present in the building. In addition, for
renovations in which an applicable amount of asbestos (260 linear feet on pipes, 160
square feet on other facility components or 35 cubic feet off facility components) will be
disturbed, written notification of the renovation must be given to the Administratér at |
least 10 workmg days before the renovation starts. Further, 1f start dates for the
renovation or demolition work change, or the amount of RACM on site is mcreased
revised notifications must be submitted to the Administrator. |

7. The NESHAP defines Regulated Asbestos Containing Materials (RACM)
as follows: 1) friable asbestos-containing material;'(2) Category I nonfriable ACM that
has become friable; (3) Category I nonfriable ACM that has been or will be sandéd,
ground, cut, or abraded; or (4) Category 11 nonfriable ACM that has already been or is

likely to become crumbled, pulverized, or reduced to powder. Category I nonfriable

Exhibit 1
Page 2
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asbestos-containing material (ACM) generally refers to ACM with a bituminous or
asphaltic base, and includes asbéstos-containing packings, gaskets, reslient floor
covering, and asphalt roofing products containing more than 1 percent asbetos.

8. OnlJune 17, 1994 the EPA added Appendix A to the NESHAP, entitled
“Interpretive Rule for Roof' Removal Operations Under the Asbestos NESHAP This
Appendix considers the usé of a rotating blade cutter of equipment that damages
Cétegory I nonfﬁable asbestos containing material. The Appendix states: |

" “For the purposes of this interpretive rule, ‘RB roof cutter’ means an engine-
powered roof cutting machine with one or more rotating cutting blades the edges
of which are blunt. (Equipment with blades having sharp or tapered edgés, and/or
which does not use a rotating blade, is used for “slicing" rather than “cutting” the
roofing material; such equipment is not included in the term ““RB roof cutter".)
Therefore, it is EPA's interpretation thai when an RB roof cutter or equipment that
similarly damages the roofing material is used to remove Category I nonfriablc
asbestos-containing roofing material, any project that is 5580 ft or greater is

u'subject to the NESHAP; con've;sely, it is EPA's interpretation that when an RB
roof cutter or equipment that similarly damages the roofing material is used to
remove Category I nonfriable asbestos-containing roofing material in a roof
removal project that is less than 5580 ft, the project is not subject to the NESHAP,
except that notification is always required for demolitions. EPA further construes

the NESHAP to mean that if slicing or other methods that do not sand, grind, cut

Exhibit 1
Page 3
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or abrade will be used on Category I nonfriable ACM, the NESHAP does not

apply, regardless of the area of roof to be removed.”

9. The Student Manual for EPA Course 350, as revised in 1999, states this:
“When ... removing ... intact pipeline asphaltic wrap... which contain asbestos
encapsulated or coated by bituminous or resinous compounds: ... the material shall not
be sandéd, abraded, or grbund — manual methods are required; ... all removal or
disturi;ance of pipeline asphaltic wﬁp must be done using wet methods."‘The Manual
also states, i‘n a section regarding Mechanicﬂ Methods to remove asphﬁltic roof materials
containing Asbestos Containing Material: “Note: Rotating blade cutters render the
asbestos roofing friable.”

10. © Methods of removal that destroy the structural matrix or integrity of the
" material such that the material is crumbled, pulverized or reduced to powder, renders
ACategory I ACM friable. Removallby a rotating blade-cutting machine destroys the

structural matrix of ACM, and renders it regulated.

11. Iam aware of a number of decisions stating the same instructions rcgarding
use of a RB roof cutter or other equipment that sands, grinds, cuts or abrades ACM. For
example, in the US EPA Decision of LVI Environmental Services, Inc., Docket No.
CAA-09-97-10, issued June 28, 2000 in Washington D.C., found that use of a blade to
remove ACM, even though the blade; was sharpened and did not reduce the ACM to:
powder, did subject it to “sanding, grinding, cutting or abrading,” and rendered it RACM.
See also, US EPA, Washington D.C. Asbestos .NESHAP Demolition Decision Tree -

Guidance Document, issued June 29, 1994 (Category I nonfriable material that has been

Exhibit 1
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or will be subjected to sanding, cut.ting‘or,abrading during removal is subject to
NESHAP); EPA Determination Letter dated June 12, 1990 (if asbestos-cqntaining
roofing felt is removed by cutting or sawing it is subject to the Asbetos NESHAP; if

- friable material not adequately wetted the entire area becomes contaminated and
considered fﬁab]e); US EPA Ijetermination Letter dated February 23, 1990; date_,d
February 23, 1990 (if nonfriable ACM is subjected to sanding, gxinding or abrading as
part of demolition of renovation, than it must be handled in accordance with the
NESHAP); US 'EPA Determination Letter dated Janﬁary 1, 1991 (nonfriable ACM that is
subjected to sanding, grinding, or abradmg as part of the demelition or renovatlon
becomes RACM and must be handled in accordance with the Asbetos NESHAP)

12.  OnJanuary 23, 2001 I conducted an i"nspection of the asbetos removal
operations conducted by Sempra Energy/SDG&E at 1350 San Altos Place, Lemon
Grove, Califo_mia, also réferred to as the Encanto site. I conducted this inspection.at the
request of the San Diego APCD, which had explained io me that Scmpré/SDG&E wés
not accepting its determination that a rotating blade cutter being used to remove asphaltic

' wrap‘:éontaining asbestos was turning the material friable. Also present during the
January 23, 2001 inspection was Ahmad Najjar, Asbestos Program Director for
California Aif Resources Board (CARB), Jim Cooksey, Asbetos Program Manager for
San Diego APCD, Penny Weir; Inspector for San Diego APCD, Kyle Rheubottom,

| Project Manager for IT Corpqration, Jackie McHugh and Willie Williamson of Sempra,

James Dodson, Attorney for Sempra, and a supervisor from Tri-State.
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13.  When I arrived Sempra staff told me tﬁat they were conducting air
monitoring at the site and that the monitoring had not shown any emission of asbestos. I
told the Sempra staff that they had confused OSHA and NESHAP requirements, and that
air monitoring is not relevant under NESHAP. I told Sempra that the NESHAP is a work
practice standard that applies strict liability when the Standards are not fqlldwed. I also
told Sempra there is no safe exposure level to asbestos.

14.  The rotating blade-cutting machine was not in operation when I inspected
the site. I did see pipe wrap on the pipes before it was removed. While the pipe wrap was
on the pipe and left intact, it was not regulated and not friable.

15. 1 went to the area where the pipe wrap removal was being cond\iéted. and
saw a plastic structure with slits in it. Ms. Weir, Mr. Najjar and I put on protective gear,
and entered the plastic structure. I observed the rotating blade cutter that was being used |
to grind the wrap from the pipe. The machine is a rotating blade cutter like those
described in Appendix A to the NESHAP and the EPA materials. Its blades were blﬁnt. I
saw debris all over the plastic structure. The debris was dry. I took samples of the o
matéi%a] while Ms. Weir photographed the sample locations. We also went outside and
found debris on the dumpster and on the grc;und below it. The debris was dry; I took
samples from these areas as well, and Ms. Weir pho'tographed the sample locations. -

16. It was very obvious that the rotating blade cutter had destroyed the matrix
of the pipe wrap. The material was diffefent after it was ground off by the cutter from

before — the pipe wrap turned crumbly and powdery. The grinding action turned the pipe

wrap into regulated asbestos containing material.
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17.  Ttold the Sempra and IT vCorporation staff that tixe waste debris on the site
was RACM. I also held up a bag of the waste I had collected in front of Sempra, and
shook it. I said, “if 'I show this to a judge, I think he will agree it is pretty crumbly.”
James Dodson, attorney for Sempra, said he “would agree it is pretty érumbly."

18. I hand-carried the samples collected at the Encanto site by the San Diego
Air pollution Control District to the Bay Area where an NVLAP-accredited Lab analyzed
the samples. In so doing, I took care to keep record of the chain of cu;tody. The lab found
the samples from the Encanto site to contain friable asbestos, ranging from 8 — 11 % in

the waste debris. One debris sample taken by a stockpile of pipe contained 57% friable |

asbestos.

19.  I'saw numerous work practice viol#tions at the Encanto site. Once Sempra
and IT Cerporation ground the wrap from the pipe, itv bf;cgme regulated and had to be
treated iﬁ accordance with NESHAP. This was not done. I saw numerous examples of
dry, friable asbestés laying on the ground or otherwise uncontained. I told Sempra and IT
Corporation that they had rendered the ACM regulated, and that it had to be handled in’
accordance with NESHAP - which required that the RACM be contained adequately wet,
labeled, and sealed until proper disposal.

- 20 In my opinion, the pipe wrap constitutes Categod I ACM. However, even
if the pipe wrap is Category Il ACM, the process 'by which it was removed pulverized the
material and ground it into powder. Whether the ACM was Category I or Category II
does not matter, as either way the ACM was pulVérized and‘ ground into powder by the

rotating blade cutter Sempra used to grind the wrap off the pipe.

7
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21.  ldid not issue a Notice of Violation to Sempra or IT Corporation for the
Encanto site. This is because authority to enforce the NESHAP has been delegated to the
San Diego APCD, and I know Mr. Cooksey properly arranged to issue NOVs.

22.  Since my inspection at the Encanto site, I have used examplc§ of the debris
collected after being ground off the pipe by the rotating blade cutter in training
workshops in Region 9. I am not aware of any regulator or consultant that has had any
doubt that this debris was rendered RACM after being ground off the pipe at Encanto.

23.  I'am very surprised that Sempra or IT Corporation would claim that the
pipe wrap did not become regulated when it was gfound off the pipe by the rotating blade
machine. The EPA has long held the position that when this material is removed in a
manner that changes it to powder, or grinds it up, all the ACM becomes regulated. The
EPA'’s rule on this is well known ir the industry, and is something I have consistently
taught in my workshops and classes. I cannot understahd why Sempra chose to grind this
pipe wrap‘off' the pipe, since by doing so they rendered all of the ACM regulated — as I
told Sempra and IT Corporation at Encanto on January 23, 2001.

“'24.  Sempra moved the pipe from Encanto to Bakersfield in the spring of 2001
to continue the removal of the pipe wrap in Bakersfield. I inspected those operations in
April of 2001, and observed that the same rotating blade-cutting mcMne was being used.

“The San Joaquin Valley Air Pollution Control District carefully observed the pipe wrap
abatement project to make sure that thére were no additional work practice violations to
those committed in Encanto. When I inspected th¢ site, I confirmed that use of the .

rotating blade cutter was rendering the pipe wrap into friable asbestos.
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25.  The work practice violations I observed by Sempra and IT Corporation at
the Encanto site are the worst I'have seen in my experience with Asbestos removal. By
this I mean it was the worst in terms of amount of friable asbestos released into the

| atmosphere and the knowledge of the consultants and employees who allowed the
removal 16 occur. It is clear to me that if the consultants for Sempra and IT Corporation
or their employees were trained regarding asbestos abatement techniques, they v;fould

“have known that use of this rotating blade cutter would make the pipe wrap regulated.

Dated: November. _,i, 2005 | w S /)M&:

Robert S. Trotter
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» 800 ‘oadway, Suite 1800

San , California 82101-3375
Tel: (610) 238-1234 Fax: (819) 696-7419
www.lw.com
FIRM/ AFFILIATE OFFICES
LATHAM&WATKINSue | Boston New York
Brussels Northem Virginia
Chicago Orange County
Frankfurt Paris
: Hamburg San Diego
June 17, 2005 Hong Kong San Francisco
London Shanghai
Los Angeles Silicon Valley
Milan Singapore
Moscow Tokyo
VIA FACSIMILE (415) 947-3591 New Jersey  Washington, D.C.
File No. 026877-21

U.S. EPA Region 9

Attention: Ms. Ivry Johnson, FOIA Officer
75 Hawthorne Street

San Francisco, California 94105

Re: Freedom of Information Act Request

Dear Ms. J ohnsonb:

Pursuant to the provisions of the Freedom of Information Act, 5 U.S.C. § 552 and
the regulations promulgated therelnder, we respectfully request copies of the following records
in the EPA’s possession, custody or control covering the years 2000 through 2005: -

(1) All of EPA Chief Enforcement Officer and Asbestos NESHAP Coordinator
Robert Trotter’s documents, records, reports, files, e-mails and notes related to alleged asbestos
and asbestos containing materials at the “Encanto Site,” located at 1350 San Altos Place, Lemon
.Grove, California (County of San Diego), including but not limited to, communications with the
San Diego County Department of Environmental Health (“DEH”), the County of San Diego, the
San Diego District Attorney’s Office, the San Diego Air Pollution Control District (“APCD”)
and the California Air Resources Board (“CARB”)

(2) All of EPA Chief Enforcement Officer and Asbestos NESHAP Coordinator
Robert Trotter’s documents, records, reports, files, e-mails and notes related to NESHAP
inspections on or about January 23, 2001 at the “Encanto Site” located at 1350 San Altos Place,
Lemon Grove, California (County of San Diego), including but not limited to, communications
with the San Diego County DEH, the County of San Diego, the San Diego District Attorney’s
Office, the San Diego APCD and CARB.

I would appreciate your communicating with me by telephone, rather than by
mail, if you have questions regarding this request. I can be reached at (619) 236-1234. I can

also be reached via e-mail at robert.howard@lw.com.
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We look forward to your reply within ten (10) days (excluding Saturdays,
Sundays, and legal holidays), as the statute requires. We understand that in order to fulfill this
request there may be fees associated with duplication and research. Please contact me to make
arrangements for payment, or if these costs will exceed $200.00. Thank you in advance for your

assistance.
Very truly yours,
|
i : Robert Howard
of LATHAM & WATKINS
B
|
SD\91210.2 Exhibit 2
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(FRI) JUN 17 2005 15:43 ,
LATHAM & WATKINS LLP

DOCUMENT . # [TIME STORED TIME SENT DURATION |PAGE(S) | MODE |RESULT

4861460-609| 6. 17 15:41 6. 17 15:41 45" 3 [ECM- oK
DESTINATION DST. TEL #

#083614159473591 |[#083614159473591

| ATHAMsWATKINSu

San Diego, California 92101-3375

Telephone: (619) 236-1234
. Focsimile:  (619) 6967418

WWW.lw.com

FACSIMILE TRANSMISSION

T S, vr n, Pe 4 cfficer

Faxi 415) g - 3541 Tel:

From: Robert Howard ' Tel: |

UserNo: ,443. (CllentNo: 1 20877-002
inciing Covee 2 Datet o /11/0S

Message:
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N7 E UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
%"-, i REGION 1X
‘ prot® : 75 Hawthome Street

San Francisco, CA 94105-3901

AUG 3 1 2005

Robert Howard, Esquire
Latham & Watkins

600 West Broadway, Suite 1800
San Diego, CA 92101

Reé: Freedom of Information Act Request 09-RIN-00431-05

Dear Mr. Howard:

This is in response to your Freedom of Information Act (“FOIA") request dated June 17, 2005, in
which you requested all documents held by EPA Region IX Asbestos NESHAP Coordinator Robert

Trotter involving the “Encanto Site.”

Please find enclosed copies of some of the documents that are responsive to your request. An
itemized invoice covering the charges for processing your request is enclosed. ,

We are unable to provide you with some of the requested documents because they are exempt
from mandatory disclosure under 5 U.S.C. §§552(b) (5) and (7)(A), which pertain to certain inter- and
intra-agency communications protected by the deliberative process privilege; and records or information
compiled for law enforcement purposes, the release of which could reasonably be expected to interfere
with enforcement proceedings, respectively. An itemized list of the withheld material by categories
along with the basis for withholding is provided as an enclosure to this letter. '

Under the FOIA, you have the right to appeal this partial denial of your request to EPA, Office of
Environmental Information, Records, Privacy, and FOIA Branch (2822T), 1200 Pennsylvania Avenue,
N.W.,Washington, DC 20460. The appeal must be made in writing, and it must be received at this
address no later than 30 calendar days from the date of this letter. The Agency will not consider appeals
received after the 30-day limit. The appeal may include as much or as little related information as you
wish, as long as it clearly identifies the determination being appealed (including the assigned FOIA
request number - 09-RIN-00431-05). For quickest possible handling, the appeal letter and its envelope
should be marked “Freedom of Information Act Appeal.”

Please contact Duane James, Air Enforcement Chief at (415) 972-3988, if you have any

questions concerning this matter.
) Director, Air Division

Enclosures
Exhibit 3
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The following documents have been withheld under 5 U.S.C. §552(b)(S), which pertains to
certain inter- and intra-agency communications protected by the deliberative process privilege:

1. Memorandum from Bob Trotter, EPA Region IX Asbestos NESHAP Coordinator to Jim
Cooksey, San Diego Air Pollution Control District dated February 7, 2001 re: Violations
of the Asbestos NESHAP with attachments

2. Email from Robert Trotter, EPA Region [X Asbestos NESHAP Coordinator to Laurie
Orange, San Diego County Senior Deputy County Counsel dated March 1, 2004 re:
Sempra with attachment

3. Email from Robert Trotter, EPA Region IX Asbestos NESHAP Coordinator to Laurie J.
Orange, San Diego County Senior Deputy County Counsel dated February 25, 2004 re:
Sempra Letter

4, Email from Laurie Orange, San Diego County Senior Deputy County Counsel to Robert
Trotter, EPA Region IX Asbestos NESHAP Coordinator dated February 25, 2004 re:

Sempra

5. Email from Laurie Orange, San Diego County Senior Deputy County Counsel to Robert
Trotter, EPA Region IX Asbestos NESHAP Coordinator dated November 24, 2003 re:

Trotter Statement

6. Email from Laurie Orange, San Diego County Senior Deputy County Counsel to Robert
Trotter, EPA Region IX Asbestos NESHAP Coordinator dated November 20, 2003 re:

Trotter Statement

7. Email from Laurie Orange, San Diego County Senior Deputy County Counsel to Robert
Trotter, EPA Region IX Asbestos NESHAP Coordinator dated November 17, 2003 re:

Sempra with attachment

8. Email from Laurie Orange, San Diego County Senior Deputy County Counsel to Robert
Trotter, EPA Region IX Asbestos NESHAP Coordinator dated October 23, 2003 re:

Trotter Statement with attachment

The following documents have been withheld under 5 U.S.C. §552(b) (7)(A), which pertains to
records or information compiled for law enforcement purposes, the release of which could
reasonably be expected to interfere with enforcement proceedings:

1. Letter from Laurie Orange, San Diego County Senior Deputy County Counsel to Robert
Trotter, EPA Region IX Asbestos NESHAP Coordinator dated August 5, 2002 re:
Sempra Energy and IT Group with attachments

Exhibit 3
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2. Facsimile of Interview Notes taken by San Diego County District Attomey Investigator
Tom Basinski from Laurie Orange, San Diego County Senior Deputy County Counsel to
Robert Trotter, EPA Region X Asbestos NESHAP Coordinator dated July 29, 2003 re:

Sempra

The following document has been withheld under 5 U.S.C. §§552(bX5) and (7)(A), which
pertain to certain inter- and intra-agency communications protected by the deliberative process
privilege; and records or information compiled for law enforcement purposes, the release of
which could reasonably be expected to interfere with enforcement proceedings, respectively:

1. Interview Notes from Interview of Bob Trotter, EPA Region IX Asbestos NESHAP
Coordinator dated July 29, 2002 taken by San Diego County District Attomey
Investigator Tom Basinski

Exhibit 3
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w(tﬁ 314,"
, ° . % UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
\\‘\ /' O
\ « Region Ix
e
L9 -m‘é’ 75 Hawthorne Street (OPPA-2)

San Francisco, CA 94105

June 21, 2005

Mr. Robert Howard
Latham & Watkins
600 West Broadway
Suite 1800

San Diego, CA, 92101

Freedom of Information Act (FOIA), 5 U.S.C. 552
Request #: 09-RIN-00431-05

Dear Mr. Howard:

Thank you for your FOIA request dated June 17, 2005 and received in tlns office on June 21,
2005, for records related to:

Encanto Site, 1350 San Altos, Place, Lemon Grove, CA (Robert Trotter’s [Asbestos
NESHAP Coordinator] documents covering years 2000 AIR - 2005.

The Agency has twenty (20) working days to respond to your request, except when you have
agreed to an alternate due date or unusual circumstances exist that would require an extension of
time under 5 U.S.C. 552 (a) (6) (B). '

We hope to respond to you soon. In the interim, please contact us if you have any questxons
about your request. Please cite your FOIA request number in all communications.

Sincerely,

/Ju wa&n

_ Ivry Johnson
Freedom of Information Officer
Office of Planning & Public Affairs
(415) 9474251
(415) 947-3591 Fax

Exhibit 4
Page 16




Case 3:07-cv-00245-“5-LSP Document1l  Filed OZ/@OO? Page 32 of 158

----- Original Message-----

From: Wilder.Ceciley@epamail.epa.gov [mailto: Wilder. Ceclley@epamall epa.gov]
Sent: Thursday, July 28, 2005 9:21 AM

To: Howard, Robert (SD)

Subject: 2nd Extension on Freedom of Information Act Request

Information you requested has been compiled, Unfortunately, it is going to take approximately another several
weeks to be distributed. We expect to mail out your response by August 15, 2005. Thank you.

EPA, Region 9
Hawthorme Street
San Francisco, CA 94105
(415) 947-4143 PHONE
(415) 947-3581 FAX

,_ﬁciley Wilder, Air Division
5
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—---Original Message—- '
From: Wilder.Ceciley@epamail.epa.gov [mallto Wilder. Cec11ey@epama11 epa. gov]
Sent: Wednesday, August 10, 2005 4:44 PM ‘

To: Howard, Robert (SD)

Subject: 3rd Extension Request

" Mr. Howard: The information you requested has been gathered. It is currently being reviewed for distribution.
We expect to finish the review by September 15. Thank you.:

Ceciley Wilder, Air Division
US EPA, Region 9

75 Hawthome Street

San Francisco, CA 94105
(415) 947-4143 PHONE
(415) 947-3581 FAX
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Broadway, Suite 1800
San Diego, Califomia 92101-33758
Tel: (619) 236-1234 Fax: (619) 696-7419
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www.lw.com
) FIRM / AFFILIATE OFFICES
LATHAM&WATKINSu Boston  New York
o Brussels Northem Virginia
Chicago Orange County
Frankfurt Paris

Hamburg San Diego
Hong Kong San Francisco

London Shanghai

September 16, 2005 |
_ LosAngeles  Sllicon Valley
' ) Milan- Singapore
VIA CERTIFIED MAIL; RETURN RECEIPT Moscow  Tokyo
REQUESTED | " Newlersey  Washington, D.C.
File No. 026877-0024

U.S. Environmental Protection Agency

Office of Environmental Information, Records,
Privacy and FOIA Branch (2822T)

1200 Pennsylvania Avenue, N.W,
Washington, DC 20460

Re: Administrative Appeal from Denial of Freedom of Information Act Request

“Encanto Site,” 1350 San Altos Place, Lemon Grove, California (County of
San Diego), Case No. 09-RIN-00431-05

Dear Sir or Madam:

: This is an appeal made under the Freedom of Information Act (“FOIA”), 5 U.S.C.
§ 552(a)(6), from a partial denial of information requested from the U.S. Environmental
Protection Agency (“EPA”) by Latham & Watkins on June 17, 2005. A copy of the June 17,
2005 FOIA request is attached hereto as Exhibit 1. The FOIA request was denied, in part, by
Deborah Jordan, Director of the EPA’s Air Division for Region IX on August 31, 2005, after
three requests for an extension to respond to the FOIA request. A copy of the denial letter and
the EPA’s requests for extension are attached hereto as Exhibits 2 and 3, respectively. Pursuant
to 40 C.F.R., § 2.104(j), this protest is timely filed within 30 calendar days from the date of

EPA'’s denial letter.

. After multiple requests for extensions, EPA provided one set of exhibits that were already
in our possession and withheld eleven documents on the grounds that the materials were exempt
from production under the deliberative process and law enforcement exceptions to FOIA’s

- disclosure requirements. As set forth below, the identified documents clearly do not fall within
the scope of the limited exemptions to FOIA’s general policy favoring full disclosure. With .
respect to the deliberative process privilege, it is completely inapposite as EPA is unable to point
to any EPA policy-related judgment in the withheld documents giving rise to the privilege.
Similarly, there is no EPA enforcement proceeding, pending or prospective, that might give rise
to the law enforcement exemption. Indeed, EPA is invoking the privilege to withhold two
documents that were prepared by a state investigator where the applicable statute of limitations
has expired. Even if there were an enforcement action, EPA has not met its burden of
establishing that the release of the requested information will result in any distinct harm. We

Exhibit §
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FOIA Branch, Case 08-RIN-00431-0

' September 18, 2008
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LATHAMeWATKINSw

therefore respectfully ask that EPA comply with its obligations and disclose the information
requested. To the extent any information must be redacted, EPA should produce the remainder

non-exempt portions.

I Factual Background'

A. Nature of FOIA Request ‘

Latham & Watkins submitted a request for a limited set of records from 2000-2005
relating generally to asbestos abatement activities that occurred in 2000 and 2001 at a former
natural gas holder facility located at 1350 San Altos Place, Lemon Grove, California (County of
San Diego), referred to as the “Encanto Site.” Specxﬁcally, Latham & Watkins requested the

followmg information:

(1) All of EPA Chief Enforcement Oﬁicer and Asbestos NESHAP
“Coordinator Robert Trotter’s documents, records, reports, files, e-
mails and notes related to alleged asbestos and asbestos containing
materials at the “Encanto Site”. . ., including but not limited to,
communications with the San Diego County Department of .
Environmental Health (“DEH”), the County of San Diego, the San
Diego District Attorney’s Office, the San Diego Air Pollution
Control District (“APCD”) and the California Air Resources Board

(“CARB").

(2) All of EPA Chief Enforcement Officer and Asbestos NESHAP
Coordinator Robert Trotter’s documents, records, reports, files, e-
mails and notes related to NESHAP inspections on or about
January 23, 2001 at the “Encanto Site”. . ., including but not
limited to, communications with the San Diego County DEH, the
County of San Diego, the San Diego-District Attorney’s Oﬁice, the
San Diego APCD and CARB.

EPA was asked by the APCD to inspect the Site to make a determination regarding the
nature of material that coated approximately 9.23 miles of steel pipes at the property, and the
mechanical method that was used to remove some of the coating. The pipes were coated with a
multi-layered anti-corrosive material, one layer of which contained asbestos-containing material
embedded within coal tar. EPA Chief Enforcement Officer and Asbestos NESHAP Coordinator
Robert Trotter inspected the Site along with APCD and a representative from CARB on |
January 23, 2001. Mr. Trotter determined that the pipe wrap material was nonfriable while intact
on the pipes, but that the mechanical abatement of the material rendered it friable. All operations
using the mechanical rotary abatement machine had ceased as of January 17, 2001, and the
material was treated as if regulated asbestos-containing material immediately following the joint

inspection on January 23, 2001.

EPA never took any enfbrcement action following the January 23, 2001 inspection. The
County of San Diego, however, sent a letter to San Diego Gas & Electric Co. (“SDG&E”) and

Exhibit §
Page 20

SD\502494.1




g:o?&en%h(')zagvog%“? -LSP  Document1l  Filed 02/ 007 Page 37 of 158
"'goptogubu 16, 2008
age

LATHAMaWATKINSue

Sempra Energy (“Sempra”) demanding $1.5 million in civil penalties for alleged violations of
the asbestos National Emission Standards for Hazardous Air Pollutants (“NESHAP”). During
settlement negotlatlons the County provided a written statement from Mr. Trotter on

December 2, 2003 in which Mr. Trotter alleged that *“[t]he work practice violations [he] observed
by Sempra and IT Corporation at the Encanto site are the worst [he has] seen in [his] experience
with Asbestos removal.”' A copy of Mr. Trotter’s statement is attached as Exhibit 4. Latham &
Watkins, like all members of the public, is entitled to know the basis for Mr. Trotter’s statement
that the alleged asbestos violations were the worst Mr. Trotter has seen in his 20 years of

experience with EPA.

As discussed in detail below, there is no basis for EPA to withhold the requested
information under well-established judicial precedent favoring disclosure under FOIA.

B. EPA’s Partial Denial of June 17, 2005 FOIA Request

By letter dated August 31, 2005, EPA Re g:on IX refused to disclose eleven documents
responsive to Latham & Watkins’ FOIA request.” EPA invoked 5 U.S.C. § 552 exemptions
(b)(5) (deliberative process privilege) and (b}(7)(A) (records compiled for law enforcement
purposes) as grounds for refusing to release the requested documents. -

Categories of documents withheld on the basis of a deliberative process privilege consist -
of (1) a memorandum written by Mr. Trotter to San Diego Asbestos NESHAP Coordinator Jim
Cooksey on February 7, 2001 (approximately 2 weeks after the joint inspection at the Encanto
Site); (2) correspondence in October and November 2003 between Mr. Trotter and County

* ‘Counsel Laurie Orange, apparently in connection with the preparation of Mr. Trotter’s 2003
statement; and (3) correspondence between Mr. Trotter and County Counsel Laurie Orange in

" February and March 2004.

Documents withheld on the ground that they were prepared for law enforcement purposes
include (1) a letter from County Counsel Laurie Orange to Mr. Trotter dated August 5, 2003 (i.e.,
before the County sent its $1.5 million demand letter on August 25, 2003); and (2) interview
notes taken by San Diego County District Attorney Investigator Tom Basinki, which County
Counsel Laurie Orange sent via facsimile to Mr. Trotter. The District Attorney’s Office
investigated the abatement operations and decided not to take any action, and the statute of
limitations for any claims the office could have asserted has long-since expired.

One document was withheld on the ground that it was protected by the deliberative
process privilege and that it was compiled for law enforcement purposes: interview notes from

! IT Corporation was the contractor for the asbestos abatement project.

2 EPA produced a compilation of 40 exhibits that the County of San Diego had previously
provided to Latham & Watkins during the course of settlement negotiations. See
“Documents in Support of County of San Diego Air Pollution control District and
Department of Environmental Health Letter Dated December 2, 2003.” Mr. Trotter’s
statement is included as Exhibit 36 of the County exhibits.

Exhibit S
Page 21

SD\502494.1




F%gggﬂ%ﬁog';.cygggﬁg- -LSP  Document1l  Filed 02/ 007 . Page 38 of 158
. Septe:nbcr 16, 2008 )
Page

LATHAMsWATKINSw

San Diego County District Attorney Investigator Tom Basinki’s interview of Mr. Trotter on

July 29, 2002.
.  Argument
A. Sweeping and Generalized Claims of Exemption Are an Inadequate Basis for

Nondisclosure

It is well-established that sweeping and conclusory invocations of FOIA exemptions are
an inadequate basis for an agency’s refusal to disclose documents. See, e.g., EPA v. Mink, 410
U.S. 73, 93 (1973) (an agency should provide “detailed affidavits or oral testimony to :
establish . . . that the documents sought fall clearly beyond the range of material [subject to
disclosure]”), superseded on other grounds by statute; Scheer v. Department of Justice, 35 F.
‘Supp. 2d 9, 13 (D.C. Cir. 1999) (agencies cannot justify their burden of showing that a FOIA
exemption applies to withhold documents by being “conclusory or vague”).

 The mandate that agencies provide a detailed justiﬁcaﬁon when claiming an exemption
under FOIA derives from: (i) the basic policy favoring disclosure and a narrow construction of

exemptions under FOIA (see United States v. Julian, 486 U.S. 1, 8 (1987); NLRB v. Robbins

Tire & Rubber Co., 437 U.S. 214, 220 (1978)); (ii) the burden placed by FOIA on the agency to

justify the applicability of an exemption (see United States Dep’t of State v. Ray, 502 U.S. 164,
173 (1991)); and (iii) the comparative difficulty of controverting an agency’s characterization
when only the agency has detailed knowledge of the nature of the documents in question. See
Vaughn v. Rosen, 484 F.2d 820, 823-26 (D.C. Cir. 1973); see also Arthur Andersen & Co. v.

IRS, 679 F.2d 254, 258 (D.C. Cir. 1982).

. The basic procedures by which an adequate showing of exemption must be made by an
agency were first defined in Vaughn v. Rosen, 484 F.2d 820 (D.C. Cir. 1973). The Court held '
that an agency must justify withholding documents through specific explanations such that an
exhaustive in camera review of each document is not required. Vaughn, 484 F.2d at 825-27.
Although a so-called Vaughn index is not always required, agencies are required to provide
particularized and specific information to meet their burden of exempting documents from
disclosure. See, .8., Keys v. Department of Justice, 830 F.2d 337, 349 (D.C. Cir. 1987) (“{I}t is
the function, not the form, of the index that is important.”); Brinton v. Department of State, 636
F.2d 600, 606 (D.C. Cir. 1980) (affirming withholding where agency “affidavits made a detailed

. showing of the applicability” of the claimed exemption); Cuneo v. Schlesinger, 484 F.2d 1086,
1092 (D.C. Cir. 1973) (requiring government to “provide particularized and specific justification
for exempting information from disclosure”). The agency must specifically identify the reasons
why a particular exemption is relevant and correlate those claims with the particular documents
or category of documents to enable a reasoned determination of the validity of the claimed

exemption. Mead Data Central, Inc. v. Department of Air Force, 566 F.2d 242, 251 (D.C.
Cir. 1977). See also Coastal States Gas Corp. v. Department of Energy, 617 F.2d 854, 861 (D.C.

Cir. 1980) (stating that “conclusory assertions of privilege will not suffice to carry the
Government’s burden of proof’ when withholding documents, and finding information provided
by agency inadequate where agency merely identified “who wrote the memorandum, to whom it
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was addressed, its date, and a brief description of the memorandum™); Parke, Davis & Co. v,
Califano, 623 F.2d 1, 6 (6th Cir. 1980).

In this case, EPA has failed to provide a detailed justification for any of the exemptions
relied upon, nor have the exemptions been correlated with the specific documents or categories
of documents identified as within the scope of Latham & Watkins’ June 17 FOIA request. EPA
merely described the documents withheld by listing dates, authors and recipients, and then
making a blanket assertion that the listed documents were exempt from disclosure under the
identified exemptions. EPA provided no further detail to justify abrogating the general policy in
favor of disclosing information to the public. Thus, EPA clearly has failed to meet its burden of
justifying the claimed exemptions and has not provided sufficient detail to enable an independent
and reasoned determination of the adequacy of its claims. Based on the limited information that
was provided, it appears that EPA has not complied with its obligations under FOIA, or even
with its own intemal guidelines which require the agency “to make the fullest possible disclosure
of information . . . to any requester.” EPA Freedom of Information Act Manual, 1550 (May 4,
1992) (located at http://www.epa _gov/foxa/doc /foiamanual.pdf) at 1-1 (hereinafter, “FOIA
Manual”).

B. Based on the Limited Informanon Prowded, the Exemptions Invoked by EPA Do

Not Apply

The lack of adequate justification provided by EPA in this case impedes our ability to
respond to the denial on a document-by-document basis. Despite this fact and recognizing that
the burden of justification lies with EPA and not with a party submitting a FOIA request, the
claimed exemptions do not appear to apply to any of the documents identified as within the

scope of Latham & Watkins’ request.

1. Deliberative Process Privilege -- Exemption (bX(5)

The deliberative process privilege applies in limited cases to protect communications
regarding agency policy-making functions and the exercise of policy-oriented judgment.’
Greenpeace v. National Marine Fisheries Service, 198 F.R.D. 540, 543 (D. Utah 2001) (privilege

only extends to information that “must actually be related to the process by which policies are

formulated”); Hopkins v. Department of Housing & Urban Development, 929 F.2d 81, 84 (2d

Cir. 1991) (a document is “deliberative” if it is “actually . . . related to the process by which
policies are formulated”) (intemal quotations and citation omitted). It does not apply to the type
of information EPA has refused to disclose here, i.e., notes from a site inspection that occurred
nearly five years ago. Information relating to EPA’s inspection of the Encanto Site does not
implicate any policy-making process by EPA in any way, and the privilege therefore is

inapposite.

FOIA Exemption (b)(5) allows agencies to withhold from disclosure “inter-agency or
intra-agency memorandums or letters” which fall under certain enumerated privileges, including
the deliberative process privilege upon which EPA relies to justify withholding documents in this
case. NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 149 (1975). The deliberative process

privilege is narrowly construed. Redland Soccer Club v. Department of Army, 55 F.3d 827, 856
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(3d Cir. 1995); Mobil Oil Corp. v. Department of Energy, 102 FR.D. 1,5 (N.D.N.Y. 1983).
EPA relies on this privilege to withhold a total of nine documents (one of which is also withheld

under Exemption (b)(7)(A)).

As an initial matter, EPA has failed to show that the documents it withheld even qualify
as “inter-agency or intra-agency” records as defined under the FOIA Manual. “Inter-agency”
records include “only those transmitted between Federal agencies, but generally not those

transmitted between Federal and State agencies,” like the documents withheld in this case. FOIA
Manual, at 7-4. The documents here were not exchanged between two federal agencies. Instead,

EPA is withholding:
o Seven documents between EPA and San Diego County Counsel Laurie
Orange; = : ' :

e One document between EPA and San Diego APCD NESHAP Coordinator
Jimmie Cooksey; and ' ' ,

¢ One document that contains notes taken by an investigator in the San
Diego District Attorney’s office who interviewed Mr. Trot,ter.J '

~ Similarly, none of the documents appears to fall within the scope of records considered to
be “intra-agency” records. EPA’s FOIA Manual provides that *“[rJecommendations from State
officials to EPA may be considered intra-agency records” only in “J/imited circumstances when
EPA has solicited State comments, has a formal relationship with the State, and the records
concern a specific deliberative process.” FOIA Manual, at 7-4 (emphasis added). Again, the
records withheld here do not appear to fall within this limited category of exempt records. EPA-
has not even attempted to point to any specific deliberative process to which the withheld
documents relate, nor to any process for which EPA has solicited state comment. For example, a
memorandum sent from Mr. Trotter to Mr. Cooksey regarding alleged “violations of the asbestos
NESHAP” at the Encanto Site along with attachments, on its face fails to qualify as a record

concerning a specific deliberative process of EPA’s.

An agency relying on the deliberative process privilege must demonstrate that the
withheld document is both “predecisional” and “deliberative,” “meaning it must actually be
related to the process by which policies are formulated.” Greenpeace, 198 F.R.D. at 543 (D.
Utah 2001). See also Hopkins, 929 F.2d at 84. Applying this requirement, courts have held that
the deliberative process privilege protects “only those materials that bear on the formulation or
exercise of agency policy-oriented judgment.” Greenpeace, 198 F.R.D. at 543 (emphasis added).
Accordingly, “when material could not reasonably be said to reveal an agency’s or official’s
mode of formulating or exercising policy-implicating judgment, the deliberative process
privilege is inapplicable.” Petroleum Information Corp. v. Department of Interior, 976 F.2d
1429, 1435 (D.C. Cir. 1992) (emphasis added). Further, the privilege does not protect “a
document which is merely peripheral to actual policy formation.” Grand Central Partnership,

3 This document is also being withheld pursuant to Exemption (b)(7)(A), documents
prepared for law enforcement purposes.
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c. v. Cuomo, 166 F.3d 473, 482 (2d Cir. 1999) (quoting Ethyl Corp. v. USEPA, 25 F.3d 1241, .

In )

1248 (4th Cir. 1994)).

As with all exemptions, EPA has the burden of demonstrating that the deliberative
process privilege applies to exempt the withheld documents from disclosure. Greenpeace, 198
F.RD. at 543. EPA must also establish “what deliberative process is involved, and the role -
played by the documents in issue in the course of that process.” Coastal States Gas Corp., 617
F.2d at 868 (citations omitted); Hinckley v. United States, 140 F.3d 277, 284 (D.C. Cir. 1998)
(same). See also Cobell v. Norton, 213 F.R.D. 1,5 (D.C. Cir. 2003) (“It is not enough to show
that the information was conveyed during the deliberative process; instead, the statement or
document must have been a direct part of the deliberative process in that it makes
recommendations or expresses opinions on legal or policy matters.”) (internal quotations and
citations omitted). ‘ .

EPA cannot demonstrate that the documents it withheld in this case have anything to do
with any governmental policy-making decision. The documents appear to relate to observations
and determinations made in connection with Mr. Trotter’s inspection of the Encanto Site in
January 2001 and subsequent communications with APCD and the County Counsel’s office on
these issues, not any discretionary governmental policy-making. Accordingly, the “deliberative
process” privilege cannot be used to prevent disclosure in this case. See, e.g., Women’s InterArt
Center, Inc. v. N.Y.C. Economic Dev,, 223 F.R.D. 156, 161 (S.D.N.Y. 2004) (deliberative
process privilege could not be invoked to withhold documents which addressed various
contractual and property disputes which “do not evidence any policy-oriented discussion™);
‘Greenpeace, 198 F.RD. at 544-45 (requiring agency to disclose information relating to
determination of jeopardy and adverse modification under the Endangered Species Act because
“the process as a whole is not ‘deliberative’ within the meaning of the privilege” where it
involved “objective fact-based scientific conclusions” rather than “discretionary policy-

making”); Petroleum Information Corp., 976 F.2d at 1437 (material not associated with

significant policy decision was not “deliberative”).

Given Mr. Trotter’s role as the NESHAP Coordinator for EPA Region IX, and the fact
that local regulators requested his opinion after they were unable to make a consistent
determination regarding the abatement operations, the documents that have been withheld are
more analogous to expressions of scientific opinion, unrelated to the formulation of agency
policy, and are therefore not exempt from disclosure. See, e.g., Seafirst Corp. v. Jenkins, 644 F.
Supp. 1160, 1163 (W.D. Wash. 1986) (expressions of expert opinion and interpretation of fact
unrelated to policy-oriented process not protected); Parke, Davis & Co., 623 F.2d at 6 (expert
opinions of agency scientists and medical personnel applying FDA regulations were unconnected
to deliberative process of decision or policy making of agency and not protected); Moore-

McCormack Lines, Inc. v. LT.O. Corp. of Baltimore, 508 F.2d 945, 948-49 (4th Cir. 1974)

(under FOIA, conclusion of investigator as to cause of accident not protected).

The documents also likely contain purely factual information, which cannot be withheld
pursuant to the deliberative process privilege unless it is inextricably intertwined with
deliberative information. See, e.g., EPA v. Mink, 410 U.S. at 89 (deliberative process privilege
does not extend to “purely factual, investigative matters”); City of Virginia Beach v. Department
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of Commerce, 995 F.2d 1247, 1253 (4th Cir. 1993) (factual material need not be disclosed if “it
is inextricably intertwined with policymaking processes such that revelation of the factual
material would simultaneously expose protected deliberation”) (internal quotations and citation
omitted); Petroleum Information Corp., 976 F.2d at 1437-38 (government file which
“reorganize[d] and repackage[d]” a mass of factual information and “lack[ed] association with a
significant policy decision” not subject to privilege); Playboy Enterprises, Inc. v. Department of
Justice, 677 F.2d 931, 935 (D.C. Cir. 1982) (factual report not within privilege because
compilers’ mission was simply “to investigate the facts” and because the report was not

“intertwined with the policy-making process”; “a report does not become a part of the
deliberative process merely because it contains only those facts which the person making the

report thinks material™’); Coastal States Gas Corp., 617 F.2d at 869 (resting conclusion that
documents were not within Exemption 5 in part on ground that the documents did not “discuss

the wisdom or merits of a particular agency policy, or recommend new agency policy”). Here,
where there is no deliberative process as a threshold matter, the entire documents must be

produced.

2. Records Compiled for Law Enforcement 0ses — Exem tion 7(A

Exemption (7)(A) exempts from disclosure records or information compiled for law
enforcement purposes but only to the extent such disclosure “could reasonably be expected to .
interfere with enforcement proceedings.” Like other FOIA exemptions, it is to be “narrowly
construed,” and applies only when release of requested information “would produce the
undesirable results specified.” FBI v. Abramson, 456 U.S. 615, 630 (1982). In this instance,
three documents are being withheld under Exemption (b)(7)(A) (one was withheld in

combination with Exemption (b)(5)).

. Exemption 7(A) applies where the agency can meet a two-part test. F ust, as a threshold
matter, the agency must establish that a law enforcement proceeding is pending or prospective.
Second, the agency must show that some distinct harm is likely to result if the record or '

information requested is disclosed. Crooker v. Bureau of Alcohol, Tobacco & Firearms, 789

F.2d 64, 65-67 (D.C. Cir. 1986).

In order to justify a decision to withhold mformauon, the agency must establish, by more
than conclusory allegations, how particular kinds of records requested would interfere witha

pending enforcement proceedmg See, ¢.g., Scheer, 35 F. Supp. 2d at 13 (“The government may
not . . . be conclusory or vague in stating how the release of the information would interfere with

the prospectlve law enforcement proceeding.”). An agency cannot prevail by simply assigning a
protective label to information it wishes to withhold. For example, in Bristol Myers Co. v.
Federal Trade Commission, 424 F.2d 935, 939-40 (D.C. Cir. 1970), the court, commenting upon

the 5 U.S.C. § 552(b)(7) exemption, stated:

[T]he agency cannot, consistent with the broad disclosure mandate
of the Act, protect all its files with the label “investigatory” and a
suggestion that enforcement proceedings may be launched at some
unspecified future date. Thus, the District Court must determine
whether the prospect of enforcement proceedings is concrete
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enough to bring into oberation the exemption for investigatory
files, and if so whether the particular documents sought by the
company are nevertheless discoverable.

This principle has been specifically recognized by EPA in its FOIA Manual. As set forth in the
manual, “Exemption 7(A) can be invoked only as long as the enforcement proceeding is in
progress, pending or anticipated.” FOIA Manual, at 7-12 (emphasis added). Further, EPA
“must be able to specifically articulate the kind of harm that would affect its case.” Id.

(emphasis added).

In the present case, EPA cannot even make the threshold showing to justify withholding
documents under Exemption 7(A). EPA does not have a current action pending, nor a concrete
expectation of any prospective action, as admitted by Mr. Trotter. See Exhibit 4, 121 (“I did not

 jssue a Notice of Violation to Sempra or IT Corporation for the Encanto site. This is because
authority to enforce the NESHAP has been delegated to the San Diego APCD, and I know
Mr. Cooksey properly arranged to issue NOVs.”). The asbestos abatement operations at the
Encanto Site took place five years ago, and the statute of limitations has run on any claims EPA
may have asserted even if it had planned to initiate an enforcement action. Because there is no
ongoing action, EPA cannot rely on Exemption 7(A) to continue to withhold the requested
information. See, e.g., Center for Auto Safety v. Department of Justice, 576 F. Supp. 739, 751-
53 (D.C. Cir. 1983) (documents not protected where agency “ha[d] not met its burden of
showing that the documents were collected or are being used in an ongoing investigation™);

, Philadelphia Newspapers, Inc. v. Department of Health & Human Services, 69 F. Supp. 2d 63,
67 (D.C. Cir. 1999) (“Because the documents at jssue in this case cannot reasonably be expected
to interfere with law enforcement proceedings in an ongoing case, they may not be withheld
under Exemption 7(A).”). ) ' :

Even if EPA could overcome the hurdle of pointing to a pending or prospective law
enforcement action (which it cannot do), EPA would still need to meet its burden of showing
some distinct harm that would result if the information requested is disclosed. EPA has not even
attempted to justify its actions by pointing to any specific harm occasioned by producing
information responsive to the June 17 FOIA request. Conclusory allegations contained in EPA’s
FOIA response that the release of the documents requested “could reasonably be expected to
interfere with enforcement proceedings” are completely inadequate. Cuneo, 484 F.2d at 1092

- (“justification [for nondisclosure] must not consist of ‘conclusory and generalized allegations of
exemptions’”). To the contrary, a claimed exemption must be supported by substantial
justification and explanation of the basis for the claim. Vaughn, 484 F.2d at 826-28; Mead Data,
566 F.2d at 251 (agency must provide detailed justification, “specifically identifying the reasons
why a particular exemption is relevant and correlating those claims with the particular part of a
withheld document to which they apply”). Because EPA has failed to describe with any
specificity how disclosure of the documents in question would cause specific harm to a specific
law enforcement proceeding, EPA has failed to meet its burden of proof and the documents.
therefore must be disclosed. See, e.g., Tri-Star Airlines, Inc. v. Willis Careen Corp. of Los
Angeles, 75 F. Supp. 2d 835, 837, 840 (W.D. Tenn. 1999) (law enforcement privilege was
inapplicable to documents requested from FBI where FBI had over one year to perform
investigation and documents were important to requester’s defense of a civil action in
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California); Scheer, 35 F. Supp. 2d at 12-13 (reports were not exempt from disclosure where
agency “failed to meet its burden of proving that the release of the requested information would

have resulted in distinct harm to prospective enforcement proceedings”).

C. EPA Must DiSclose the Non-Exempt Portions of Any Properly Withheld
Documents '

FOIA requires that “[a]ny reasonably segregable portion of a record shall be
provided . . . after deletion of the portions which are exempt....” 5 U.S.C. § 552(b). An agency
cannot justify withholding an entire document simply by showing that it contains some exempt
material; the non-exempt portions of a document must be disclosed unless they are inextricably
intertwined with exempt portions such that redacting exempt information would produce an
edited document with little informational value. Willamette Industries, Inc. v. United States, 689
F.2d 865, 867-68 (9th Cir. 1982) (citations omitted). The burden is on the agency to show that a
document is incapable of being segregated. See, e.g., United States Dep’t of State v. Ray, 502
U.S. at 173 (the burden is on the agency to “justify the withholding of any requested documents”
and “remains with the agency when it seeks to justify the redaction of identifying information in
a particular document”). As noted above, this burden can be met only by providing a declaration
that identifies the documents at issue and is.sufficiently detailed to establish why the documents

fall within a claimed exemption category. Armstrong v. Executive Office of the President, 97

F.3d 575, 578 (D.C. Cir. 1996) (affidavits show with “reasonable specificity” why documents

cannot be further segregated). See also Olglesby v. Department of the Army, 79 F.3d 1172,
1180-81 (where agency withheld 9 out of 264 pages, affidavit merely averring that the withheld

pages were “not segregable” held insufficient to warrant non-disclosure).

As set forth above, it is evident that neither the deliberative process privilege nor the law
enforcement privilege applies at all in this case. The requested records must be produced. Even
if the exemptions are found to apply in part, they likely do not apply to all of the documents
withheld or to all portions of the documents withheld. Accordingly, EPA must demonstrate it is
entitled to exclude or redact exempt portions of records, and must produce non-exempt portions.

m. Conclusion

, EPA has failed to establish an adequate basis for withholding the requested documents.
Further, EPA has made no attempt to release those documents which, after redaction of allegedly
protected information, could be released without compromising such information. For these
reasons, Latham & Watkins requests that EPA reverse its denial and disclose all documents’
within the scope of the June 17 FOIA request. If any documents or portions of documents
continue to be withheld; Latham & Watkins requests an index or similar statement of the scope
of the material withheld and a citation to the specific FOIA exemption section upon which the

nondisclosure is based with an adequate explanation for why the exemption is applicable. A
reply is requested within 20 working days as prescribed under 5 U.S.C. § 552(a)(6)(A)(ii) and 40 -

CFR. § 2.104(a).
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Please notify me of the appeals determination at the following address:

Patricia Guerrero

Latham & Watkins LLP

600 West Broadway, Suite 1800
San Diego, CA 92101

Please do not hesitate to contact me at (619) 236—1234 if you have any questions. Thank
you for your consideration of this appeal.

Very truly yours,

Patricia Guerrero
of LATHAM & WATKINS LLP

Enclosures
cc: Robert M. Howard

Gregory A. Vega, Esq.
David A. Barrett, Esq.
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Frankfurt Paris
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June 17, 2005 HongKong  San Francisco
London Shanghai
Los Angeles  Silicon Valley
Milan Singapore

‘ Moscow Tokyo
VIA FACSIMILE (415) 947-3591 - NewJersey  Washington, D.C. .

U.S. EPA Region 9 , Fllo No. 02087721
Attention: Ms. Ivry Johnson, FOIA Officer

- 75 Hawthorne Street
San Francisco, California 94105

"Re:  Freedom of Information Act Reqnest

Dear Ms. Johnson:

Pursuant to the provisions of the Freedom of Information Act, 5 U.S.C. § 552 and
the regulations promulgated thereunder, we respectfully request copies of the following records
in the EPA’s possession, custody or control covering the years 2000 through 2005:

(1) All of EPA Chief Enforcement Officer and Asbestos NESHAP Coordinator
" Robert Trotter’s documents, records, reports, files, e-mails and notes related to alleged asbestos
and asbestos containing materials at the “Encanto Site,” located at 1350 San Altos Place, Lemon
.Grove, California (County of San Diego), including but not limited to, communications with the
San Diego County Department of Environmental Health (“DEH”), the County of San Diego, the -
San Diego District Attorney’s Office, the San Diego Air Pollution Control District (“APCD")
and the California Air Resources Board (“CARB”).

(2) All of EPA Chief Enforcement Officer and Asbestos NESHAP Coordinator
Robert Trotter’s documents, records, reports, files, e-mails and notes related to NESHAP
inspections on or about January 23, 2001 at the “Encanto Site” located at 1350 San Altos Place,
Lemon Grove, California (County of San Diego), including but not limited to, communications
with the San Diego County DEH, the County of San Diego, the San Diego District Attorney’s
Office, the San Diego APCD and CARB.

I would appreciate your communicating with me by telephone, rather than by
mail, if you have questions regarding this request. I can be reached at (619) 236-1234. I can

also be reached via e-mail at robert.howard@lw.com.
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We look forward to your reply wnthm ten (10) days (excluding Saturdays,
Sundays, and legal holidays), as the statute requires. We understand that in order to fulfill this

request there may be fees associated with duplication and research. Please contact me to make -

arrangements for payment, or if these costs will exceed $200.00. Thank you in advance for your

assistance.
Very truly yours,
Rbbert Howard
of LATHAM & WATKINS
SD\91210.2 Exhibit 5
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i e § UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
Sl REGION IX
" smcr” 75 Hawthome Street
San Franclsco, CA 94108-3901
AUG 2 1 =05
Robert Howard, Esquire
Latham & Watkins

600 West Broadway, Suite 1800
San Diego, CA 92101

Re: Freedom of Information Act Request 09-RIN-00431-05

Dear Mr. Howard:

This is in response to your Freedom of Information Act (“FOIA™) request dated June 17, 2005, ia
‘which you requested all documents held by EPA Region IX Asbestos NESHAP Coordinator Robert
Trotter involving the “Encanto Site.” B ’ S

Please find enclosed copies of some of the documents that are responsive to your request. An
itemized invoice covering the charges for processing your request is enclosed. ‘

We are unable to provide you with some of the requested documents because they are exempt
from mandatory disclosure under 5 U.S.C. §§552(b) (5) and (7)(A), which pertain to certain inter- and
intra-agency communications protected by the deliberative process privilege; and records or information
compiled for law enforcement purposes, the release of which could reasonably be expected to interfere
with enforcement proceedings, respectively. An itemized list of the withheld material by categories
along with the basis for withholding is provided as an enclosure to this letter. .

* Under the FOIA, you have the right to appeal this partial denial of your request to EPA, Office of
Environmental Information, Records, Privacy, and FOIA Branch (2822T), 1200 Pennsylvania Avenue,
N.W.,Washington, DC 20460. The appeal must be made in writing, and it must be received at this
address no later than 30 calendar days from the date of this letter. The Agency will not consider appeals
received after the 30-day limit: The appeal may include as much or as little related information as you -

~ wish, as long as it clearly identifies the determination being appealed (including the assigned FOIA
request number - 09-RIN-00431-05). For quickest possible handling, the appeal letter and its envelope
should be marked *Freedom of Information Act Appeal.” ' _

Please contact Duane James, Air Enforcement Chief at

(415) 972-3988, if you have any
questions conceming this matter. ,

Sincer

Jordan
Director, Air Division

Enclosures

Printed on Recycled Paper
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LISTO LD DOC - FOI T 09-RIN-00431-0

The following documents have been withheld under 5 US.C. §552(b)(S), which pertains to
certain inter- and intra-agency communications protected by the deliberative process privilege:

1. Memorandum from Bob Trotter, EPA Region IX Asbestos NESHAP Coordinator to Jim
Cooksey, San Diego Air Pollution Control District dated February 7, 2001 re: Violations
of the Asbestos NESHAP with attachments

2. Email from Robert Trotter, EPA Region IX Asbestos NESHAP Coordinator to Laurie
Orange, San Diego County Senior Deputy County Counsel dated March 1, 2004 re:
Sempra with attachment

3. Email from Robert Trotter, EPA Region IX Asbestos NESHAP Coordinator to Laurie J.
Orange, San Diego County Senior Deputy County Counsel dated February 25, 2004 re:
Sempra Letter

4, Email from Laurie Orange, San Diego County Senior Deputy County Counsel to Robert
Trotter, EPA Region IX Asbestos NESHAP Coordinator dated February 25, 2004 re:

Sempra

5. Email from Laurie Orange, San Diego County Senior Deputy County Counsel to Robert
Trotter, EPA Region IX Asbestos NESHAP Coordinator dated November 24, 2003 re:

Trotter Statement

6. Email from Laurie Orange, Saxj Diego County Senior Deputy County Counsel to Robert
Trotter, EPA Region IX Asbestos NESHAP Coordinator dated November 20, 2003 re:

Trotter Statement

7. Email from Laurie Orange, San Diego County Senior Deputy County Counsel to Robert
Trotter, EPA Region IX Asbestos NESHAP Coordmator dated November 17, 2003 re:

Sempra with attachment

8. Email from Laurie Orange, San Diego County Senior Deputy County Counsel to Robert
Trotter, EPA Region IX Asbestos NESHAP Coordinator dated October 23, 2003 re:
Trotter Statement with attachment

* The following documents have been withheld under 5 U.S.C. §552(b) (7)(A), which pertains to
records or information compiled for law enforcement purposes, the release of which could
reasonably be expected to interfere with enforcement proceedings:

L. Letter from Laurie Orange, San Diego County Senior Deputy County Counsel to Robert
Trotter, EPA Region IX Asbestos NESHAP Coordinator dated August 5, 2002 re:
Sempra Energy and IT Group with attachments
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2. Facsimile of Interview Notes taken by San Diego County District Attorney Investigator
Tom Basinski from Laurie Orange, San Diego County Senior Deputy County Counsel to
Robert Trotter, EPA Region IX Asbestos NESHAP Coordinator dated July 29, 2003 re:

Sempra

The following document has been withheld under 5 U.S.C. §§552(b)(5) and (7)(A), which
certain inter- and intra-agency communications protected by the deliberative process
and records or information compiled for law enforcement purposes, the release of

d reasonably be expected to interfere with enforcement proceedings, respectively:

pertain to
privilege;
which coul

1. Interview Notes from Interview of Bob Trotter, EPA Region IX Asbestos NESHAP
Coordinator dated July 29, 2002 taken by San Diego County District Attoney
Investigator Tom Basinski - :
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’«n 314,'
’ . g UNITED STATES ENVIRONMENTAL PROTECTION AGEVCY
) Region IX
ot © 75 Hawthorne Street (OPPA-2)
’ ' San Francisco, CA 94108
June 21, 2005
Mr. Robert Howard
Latham & Watkins
600 West Broadway
Suite 1800

San Diego, CA, 92101

Freedom of Information Act (FOIA), § U.S.C. 552
Request #: 09-RIN-00431-05 ‘

Dear Mr. Howard:

Thank you for your FOIA request dated June 17, 2005 and received in this office on June 21,
2005 for records related to:

- Encanto Site, 1350 San Altos, Place, Lemon Grove, CA (Robert Trotter’s [Asbestos
NESHAP Coordinator] documents covering years 2000 AIR - 200S.

The Agency has twenty (20) working days to respond to your request, except when you have
agmedtoanaltemateduedateonmusualcucmnstancesemstthatwouldrequnemextcnmonof
, txmeunderSUSC 552 (a) (6) (B).

We hope to respond to you soon. In the interim, please contact us if you have any questxons
about your request. Please cite your FOIA request number in all communications.

Smcu'ely,

/J;Lu/ /]L'/’mwn

. Ivry Johnson
Freedom of Information Officer
Office of Planning & Public Affairs
(415) 947-4251
(415) 947-3591 Fax
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--;--Onglnal Message----- ,
From: Wilder.Ceciley@epamail.epa.gov [mailto:Wilder.Ceciley@epamail.epa.gov]

Sent: Thursday, July 28, 2005 9: 21 AM

To: Howard, Robert (SD)
Subject: 2nd Extension on Freedom of Informatlon Act Request

Information you requested has been compiled, Unfortunately, it is going to take approximately another several
weeks to be distributed. We expect to mail out your response by August 15, 2005. Thank you. -

Ceciley Wilder, Air Division
US EPA, Region 9 '
75 Hawthome Street

San Francisco, CA 94105
(415) 947-4143 PHONE
(415) 947-3581 FAX -

Exhibit §
Page 40




Case‘3:07-cv-00245-w-LSP Document1  Filed 02/ 007 Page 57 of 158

—---Original Message— - '

From: Wilder.Ceciley@epamail.epa.gov [mallto Wilder. Cecnley@epamaxl epa gov]
Sent: Wednesday, August 10, 2005 4:44 PM .
To: Howard, Robert (SD)

Subject: 3rd Extensmn Request

'Mr. Howard: The information you requested has been gathered. It is currently being rev1ewed for distribution.
We expect to finish the review by September 15. Thank you. :

Ceciley Wilder, Air Division
US EPA, Region 9

75 Hawthome Street

San Francisco, CA 94105
(415) 947-4143 PHONE
(415) 947-3581 FAX

Exhibit §
Page 41




Case 3:07-cv-00245-w-LSP Document1l  Filed OZ/(&OO? Page 58 of 158

EXHIBIT 4

Exhibit 5
Page 42



Case 3:07-cv-00245-w-LSP Document1l  Filed 02/(3007 Page 59 of 158

Statement of Robert S. Trotter

1. | I am the Chief Enforcement Officer/Asbestos NESHAP Coordinator, Air
Division, for Region 9 of the United States Environmental Protection Agency. As such, I
have enforcement 'c.luties over projects involving asbestos in Arizona, California, Hawaii,
Nevada, the Pacific Islands, and the Tribal Nations. | |

2. I have been employed at the IjS EPA since 1984. In my position Iam
responsible for wﬁting applicability determinations submitted by sources and the public
regarciing Asbestos NBSHAP requirements. Some of these detuminaﬁons have national
xmphcatxons I also conduct Asbestos NESHAP mspectnons As the Region 9 Asbestos

NESHAP coordmator and enforcement officer I have conducted well over one hundred

.Asbestos NESHAP inspections, often with state or local inspectors.

3. Part of my job includes .training state and local inspectors on proper
NESHAP inspections and health and safety techniques. I speak at a variety of Asbestos

NESHAP outreach seminars, including for industry, public, and gow.remment

and Safety Procedures) throughout Region 9.

representauves I also regularly teach EPA Course 350 (Asbestos NESHAP Inspecuon
4. My job also calls for me to assxst state and local enforcement on Asbestos |

NESHAP violations. I have qualified as an expert regardmg the Asbestos NESHAP on

- NUMEerous occasions.
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5. As the Chief Enforcement Officer and NESHAP Coordinator for Region 9,
US EPA, I am very familiar thh the NESHAP and the work practxce standards set forth

in the Asbestos NESHAP.

6. The NESHAP requires all owners or operators of a demolition ttctivity to
notify the Administrater, in writing, of all demolition activities. An Administrator is
anyone with delegatcd.aﬁthority within the EPA asbestos NESHAP program. In San
Diego County, aytherity to enforce the Asbestos NESHAP program is delegated to the
San Diego County Air Pollution Control District, and Jim Cooksey is the NESHAP
Program Manager at the San Diego APCD. The NBSHAP and the EPA require owners.
and operators to deliver notiﬁcatiops to the Administrator at least .10 working days before

 any demolition — regardless of whether asbestos is present in the building. In addition, for

| renovatidns in which an applicable amount of asbestos (260 linear feet on pipes, 160
square t'eet on otlter facility components or 35 cubic feet off facility componentx) will be
disturbed, written nOtlﬁCathD of the renovation must be given to the Admlmstrator at .
least 10 workmg days before the renovatton starts Further, 1f start dates for the
renovanon or demolmon work change, or the amount of RACM on site is mcreased,
revxsed potifications must be submitted to the Administrator.

7. The NESHAP defines Regulated Asbestos Containing Materials (RACM)
as follows: 1) friable asbestos-containing material; (2) Category I nonfxiable ACM that
has become friable; (3) Categoryi nonfriable ACM that has been or will be sanded, -
ground, cut, or abraded; or (4) Category II nonfriable ACM that has already been or is

likely to become crumbled, pulverized, or reduced to powder. Category I nonfriable
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asbestos-containing material (ACM) generally refers to 'ACM with a bituminous or
asphaltic base, and includes asbestos-containing packings, gaskets, reslient floor

covering, and asphalt roofing products containing more than 1 percent asbetos.

8. On June 17, 1994 the EPA added Appendix A to the NESHAP, entitled

“Interpretive Rule for Roof ’Removzlil Operations Uﬁder the Asbestos NESﬁAP.” This

Appendix considers the use; ofa rotatiﬁg blade cutter of equipment that damages

Category 1 nonﬁ:iable asbestos containing mate;ial. The Apppn& states: |
“For the purposes of this interpretive rule, ‘RB roof cutter’ means an engine-
powered roof cutting machine with one or more rotating cutting blades the edges
of which are b];JnL (Equipment with blades having sharp or tapered edges, and/or
which does not use a rotatjng blade, is used for “slicing" rather than “*cutting" the
roofing material; such equipment is not included in' the term ““RB roof cutter”.)
Therefore, it is EPA's interpretation that when an RB roof cutter or equipment that
similarly damages the roofing material is used to remove Category I nonfriable
asbestos-containing roofing material, any project that is 5580 ft or greater is
subject to the NESHAP; coxivmely. itis EPA's interpretation that §vhen an RB
roof cutter or equipment that similarly damages the roofing material is used to
remove Category I nonfriable asbestos-containing roofing material in a roof
removal project that is less than 5580 ft, the project is not subject to the NESHAP,
except that notification is always required for demolitions. EPA further construes

the NESHAP to mean that if slicing or other methods that do not sand, grind, cut
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or abrade will be used on Category I nonfriable ACM, the NESHAP does not

apply, regardless of the area of roof to be removed.”
9. The Student Manual for EPA Course 350, as revised in 1999, states this:
“When ... removing ... intact pipeline asphaltic wrap... which contain asbestos
encapsulated or coated by bituminous or resinous compouz;ds: ... the material shau not '
be saxided. abraded, or ground - m_anual methods are required; ... all rexixoval or
disturbance of pipeh’ﬁe asphaltic wrap must be done using wet methods.” Tbe Manual :
also states,’ m a section regarding Mechanical Methods to remove asphaltic roof matenals
contaxmng Asbestos Contammg Material: “Note Rotaung blade cutters render the
aspestos roofing friable.” |
10. © Methods of removal that destroy the structural matrix or mtegnty of the
. material such that the material is crumblecL pulvenzed or reduced to powda' renders
Category I ACM friable. Removal' by a rotating blade-cutting machipe destroys the
structural matrix of ACM, and renders it regulated. -

11. T am aware of a number of décisions' stating the same instructions regarding -
use of a RB roof cutter or other equipment that sands, grinds, cuts o:' abrades ACM. For
example, in the US EPA Decision of LVI Environmental Services, Inc., Docket No,
CAA-09-97-10, issued June 28, 2000 in Washington D.C., found that use of a bladg to

" remove ACM, even though the blade was sharpened and did not reduce .;he ACMto
powder, did subject it to “sandiﬁg. .grinding, cutting or abrading,” and rendered it RACM.
See also, US EPA, Washington D.C. Asbestos NESHAP Demolition Decision Tree

Guidance Document, issued June 29, 1994 (Category I nonfriable material that has been
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or will be subjected to sanding, cucting or abrading during removal is subject to
NESHAP); EPA Determination Letter dated June 12, 1990 (if asbeétos-containing
roofing felt is removed by cutting or sawing it is subject to the Asbetos NESHAP; if
friable material not adequately wetted the entire area becomes contaminated and |
consxdered friable); US EPA Dctcnmnatmn Letter dated February 23 1990 dated
February 23, 1990 (if nonfnable ACMis subJected to sandmg, grinding or abrading as
part of demolmon or renovauon, than it must be handled in accordance wnh the
NESHAP); US EPA Determmauon Letter dated January 1, 1991 (nonfriable ACM that is
subjccted to sanding, grinding, or abrading as part of the demolition or renovaticn
becomes RACM and must be handled in accordance with the Asbetos NESHAP).
1.‘2. On January 23, 2001 I conducted an inspection of the asbetos removal
| operations conducted by Sempra Energy/SDG&E at 1350 San Altos Place, Lemon
Grove, California, also referred to as the-Encanto sitc I conducted this inspecﬁcn at the

request of the San Diego APCD which had explained to me that Sempra/SDG&E was

not acceptmg its determination that a rotating blade cutter being used to Temove asphaltic
wrap contammg asbestos was tummg the matenal friable. Also present dunng the

January 23, 2001 mspectxon was Ahmad Najjar Asbestos Program Director for
California Air Resources Board (CARB), Jim Cooksey, Asbetos Program Manager for
San Diego APCD, Penny Weir, Inspector for San biego_ APCD, Kyle Rheubottom,
Project Manager for IT Corporation, Jackie McHugh and Willie Williamson of Sempra,

James Dodson, Attorney for Sempra, and a supervisor from Tri-State,
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13, When I arrived Sempra staff told me ﬂ;at they were conducting air
monitoring at the site and that the monitoring had not shown any emission of asbestos. I
told the Sempra staff that they had confused OSHA and NESHAP reqmremcnts and that
air monitoring is not relevant under NESHAP I told Sempra that the NESHAP is a work
pracnce standard that applies strict liability whcn the standards are not followed. I also
told Sempra there i isno safe exposure level to asbestos, ‘

14, The rotaung blade-cutting machine was not in operation when I inspected
‘the site. 1 did see pipe wrap on the pipes before it was removed. While the pipe wrap was

on the pipe and left intact, it was not regulated and not friable,
15. I went to the area where the pipe wrap removal was being conducted, and
saw a plastic structure with slits m it. Ms. Weir, Mr. Najjar and I put on protective geaf,
'_ - and entered the plast.ic_: structure. I observed the rotating blade cutter that ﬁ?as being used
to grind the wrap from the pipe. The machine is a rotating blade cutter like those
described in Appendix A to the NESHAP and the EPA materials, Its blades were blunt. I
saw debris all over the Plastic structure. The debris was dry. I took samples of the .

material while Ms. Weir photographed the sample locations. We also went outside and

found debris on the ’dumpstex; and on the ground below it. The debris was dry. I took

samples from these areas as well, and Ms. Weir photographed the sample Iocatioﬂs

16. It was very obvious that the rotatmg blade cutter had destroyed the matnx ,
of the pipe wrap The material was different after it was ground off by the cutter from
before — the plpe wrap turned crumbly and powdery. The grindin'g action turned the pipe

wrap into regulated asbestos containing material.
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17.  Itold the Sempra and IT Corporation staff that the waste debris on the site

was RACM. I also held up a bag of the waste 1 had collected in front of Sempra, and
shook it. I said, “if I show this to a judge, I think he will agree it is pretty crumbly.”
James Dodson, attorney for Sempra, said he “would agree it is pretty crumbly.”

18. 1 hand-camed the samples collected at the Encanto site by the San Diego
Air pollunon Control District to the Bay Area where an NVLAP- accredited Lab analyzed
the sampleg. Ini so doing, I took care to keep record of the chain of custody. The lab found
the samples from the Encanto site to'contain friable asbestos, ranging.from'8 — 11 % in
the waste debns One debris sample taken by a stockpile of pipe contained 57% fnable

, asbestoa

| 19.  I'saw numerous work practice violations at the Encanto site. ane Sempra

and IT Corporation ground the wrap from tiae pipe, it became regulated and had to be
treated in accordance with NESHAP. This was not done. I saw numerous exaniples of
dry, friable asbestos laying on the ground or othcrwme uncontamed Itold Sempra and IT
Corporation that they had rendered the ACM regulated, and that it had to be handled in
accordance with NESHAP — which requlred that the RACM be contamed adequately wet,
labcled and sealed until propet dnsposal.

20. Inmy opinion, the pipe wrap constitutes Categofy I ACM. However, even

if the pipe wrap is Category Il ACM, the process by which it was réino.\red pulverized the
material and ground it into powder. Whether the 'ACM was Category I or Category II

does not méttcr, as either way the ACM was pulverized and ground into powder by the

rotating blade cutter Sempra used to grind'the wrap off the pipe.
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21. - Idid not issue a Notice of Violation to Sempra or IT Corporation for the

' Encanto site. This is because authority to enforce the NESHAP has been delegated to the
San Diego APCD, and I know Mr. Cooksey properly arranged to issue NOVs.

22.  Since my mspecuon at the Encanto slte I have used examples of the debris

collected after being ground off the pipe by the rotating blade cutter in training
workshops in Reglon 9.1am not aware of any regulator or consultant that has had any
doubt that this debns was rendered RACM after bemg ground off the pipe at Encanto

23.  lamvery surprised that Sempra or IT Corporation would claim that the
pipe wrap did not become regulated when it was ground off the pxpe by the rotatmg blade

machine. The EPA has long held the posmon that when this material is removed in a
manner that changes it to powder, or grinds it up, all the ACM becomes regulated. The

EPA’s rule on this is we]l known in the industry, and is something I have consistently

taughtm my workshops and classes. I cannot understand why Sempra chose to grind this

pipe wrap off the pipe, since by doing so they rendered all of the ACM regulated as I

told Sempra and IT Corporation at Encanto on January 23, 2001.
24.  Sempra moved the pipe from Encanto to Bakersfield in the spring of 2001

to continue the removal of the pipe wrap in Bakersfield. I mspected those operations in
April of 2001 and observed that the same rotatmg blade-cumng machine was bexng used.
The San Joaquin Valley Air Pollution Control sttnct carefullyobserved the pipe wrap
abatement project to make sure that there were no additional work practice violations to
those committed in Encanto. Whenq I inspected the site, I confirmed that use of the

rotatmg blade cutter was rendering the pipe wrap into friable asbestos.
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25.l The work practice violations I observed by ‘Sempm and IT Corporation at
~ the Encanto site are the worst I have seen in my experience with Asbestos removal. By
this I mean it was the worst in terms of amount of friable asbestos released into the
aunosphere and the knowledge of the consultants and employees who allowed the
removal to occur. It is clear to me that if the consultants for Sempra and IT Coréoraﬁonn
or their employees were trained regardir;g asbestos abatement techniques, they \\;ould
have known that use of this rotating blade cutter would make thevpipe wrap regulated,

Ok S Al

Dated: November |9 , 2003 d
' Robert S. Trotter
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GENERAL COUNSEL

JAN 16 2007

Mr. Robert Howard
Latham & Watkins, LLP

600 West Broadway, Suite 1800
San Diego, CA 92101-3375

Re: Freedom of Information Act Appeal HQ-RIN-00431-05-A

Dear Mr. Howard:

I am responding to your September 16, 2005 Freedom of Information Act (“FOIA™)
appeal. You appealed the August 31, 2005 decision of Deborah Jordan, Director, Air Divison
Region IX (“decision”) of the U.S. Environmental Protection Agency (“EPA” or “Agency”), to
deny in part the request you submitted to EPA on June 17, 2005. Your request sought all-
documents held by EPA Region IX National Emission Standards for Hazardous Air Pollutants
for asbestos (“Asbestos NESHAP") Coordinator Robert Trotter involving the “Encanto Site.”
The decision stated that your request was denied in part because the documents were exempt
from disclosure under Exemptions 5 and 7(A) of the FOIA, 5 U.S.C. §§ 552(b)(5) and (7)(A).

I have carefully considered your request, EPA’s decision, and your appeal. For the -
reasons set forth below, I have determined that your appeal should be, and is, granted in part and

denied in part.

Exemption 5 of the FOIA, 5 U.S.C. § 552(b)(5), protects “inter-agency or intra-agency
memorandums or letters which would not be available by law to a party other than an agency in
litigation with the agency.” The documents that were withheld under Exemption 5 of the FOIA
are exempt from disclosure because they are inter-agency or intra-agency memoranda or letters
generated by EPA employees and employees of the San Diego County' and because the '

| The Asbestos NESHAP are regulations promulgated under Sections 112 and 114 of the
Clean Air Act. In California, EPA has delegated primary enforcement responsibility for the
Asbesto