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37.  Plaintiffs and Class members purchased pet food produced by the Defendant

based on the understanding that the food was safe for their pets to consume.

38.  The pet food produced by the Defendant was not safe for pets to consume and
caused dogs and cats to become ill. The unsafe nature of the pet food constituted a breach of
coniract. :

30, As a resultafthetorey I TEEsET Chesmembrsuariend demyess el 2
fairly and reasonably be considered as arising naturally from the breach or may reasonably be -
supposed to have been in the contemplation of the parties, at the time they made the contract, as
the probable result of the breach of it.

VII. UNJUST ENRICHMENT

40.  Plaintiffs reallege all prior allegations as though fully stated herein.

41.  Defendant was and continues to beunjustly enriched at the ‘exﬁensé of Plaintiffs
and other Class members.

i 42.  Defendant should be required to disgorge this unjust enrichment.

VIII. UNLAWFUL, DECEPTIVE AND UNFAIR BUSINESS PRACTICES

43,  Plaintiffs reallege all prior allegations as though fully stated herein.

44,  Defendant’s sale of tainted pet food constitutes an ﬁnlawﬂll, deceptive and unfair
business act within the meaning of the Washington Consumer Protection Act, RCW 19.86 et
éeq., and similar statutory enactments of other states (including consumer protection and
consumier sales practice acts).

45.  Defendant’s sale of hazardous pet food has the capacity to deceive a substantial
portion of the public and to affect the public interest.

46.  As aresult of Defendant’s unfair or deceptive acts or practices, Plaintiffs and
other Class membeérs suffered injuries in an amount to be proven at trial.

X. BREACH OF WARRANTIES

47.  Plaintiffs reallege all prior allegations as though fully stated herein.
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43.  Cat food and dog food produced by Menu Foods are “goods™ within the meaning
of Uniform Commercial Code Article 2.

49, Defendant’s conduct as described herein constitutes breach of an implied or

express warranty of affinmation.

50.  Defendant’s conduct as described herein constitutes breach of an implied

warranty of merchantabifityse 3:07-cv-00706-BTM-POR  Document 6  Filed 04/23/2

51.  Defendant’s conduct as described herein constitutes breach of an implied

warranty. of fitness for a particular purpose.

52.  As aproximate result of the aforementioned wrongful conduct and breach,
Plaintiffs and other Class members have suffered damages in an amount to be proven at trial.
Defendant had actual or constructive notice of such damages.

X.  PRAYERFOR RELIEF

WHEREFORE, Plaintiffs and Class membegrs request that the Court enter an order of
judgment against Defendant including the following: |

Certification of the action as a class action;under Rule 23(b)(1) - (3) of the Federal Rules
of Civil Procedure with respect to the claims for damages, and appointment of Plaintiffs as Class
Representative and their counsel of record as Class Counsel;

Actual damages (including all general, special, incidental, and consequential damages),
statutory damages (including treble damages), punitive damages (as allowed by the law(s) of the
states having a Icgaily sufficient connection with Defendant and its acts or omissions) and such
other relief as provided by the statutes cited herein;

Prejudgment and post-judgment interest on such monetary relief:

Equitable relief in the form of restitution and/or disgorgement of all uniawful or iilegal
profits received by Defendant as a result of the unfair, unlawful and/or deceptive conduct alleged
herein;

Other appropriate injunctive relief;
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The _éoStS of bringing this.suit, including reasonable attoneys’ fees; and

Such other relief as this Conrt may deem just, equitable and proper.

DATED this 27th day of March, 2007.

Case 3:07-cv-00786 /B
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Case 3:07-cv-00706-BTM-POR  Document 6

Filed 04/23

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

MICHELE SUGGETT and DON JAMES,
individually and on behalf of all similarly
situated;

Plaintiffs,
vs.

MENU FOODS, a foreign corporation; THE
IAMS COMPANY, a foreign corporation;
EUKANUBA, a foreign cerporation; DOG
FOOD PRODUCERS NUMBERS 1-100 and
CAT FOOD PRODUCERS 1-100; and DOES
1-100;

Defendants.

Case No.:

CLASS ACTION COMPLAINT

1. NATURE OF ACTION

1. Plaintiffs bring this action as a Class Action pursuant to FRCP 23 on behalf of all
persons who purchased any dog or cat food produced by any of the above-named
defendants and/or had a dog or cat become ill or die as a result of eating same.

2. The defendants are producers and distributors of, inter alia, dog and cat food. Menu
Foods produces dog and cat food under familiar brand names such as Iams, Eukanuba
and Science Diet. Menu Foods distributes its dog and cat food throughout the United
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10.

11.

12.

13.

States to retailers such as Wal-Mart, Kroger and Saféway.

Dog and cat food which the defendants produced has caused an wnknown number of
dogs and cats to become ill and die.

To date, Menu Foods has recalled 50 brands of dog food and 40 brands of cat food
which are causing dogs and cats to become ill. Al recalled food to date is of the “cuts
and gravy wet” style.

As a result ofCEﬁa Sse%eggalﬁ\‘ 9 91099 ﬁ;JrMiF% othg(aﬁys@l%@ﬁl@ers l'l: UQ g]%llgi?’

noneconomic and economic damage.

I1. JURISDICTION, PARTIES, AND VENUE

This court has subject-matter jurisdiction over this action under 28 U.S.C. § 1332(a)(1)
based on diversity and an amount of controversy in excess of $75,000. This court has
supplemental jurisdiction over the state law claims pursvant to 28 U.8.C. § 1367.

Venue is proper in this judicial district pursuant to 28 U.S.C. § 1391(a) because the
Defendants systematically and continuously sold their product within this district, and
Defendants transact business within this district.

Eleven-year-old, female canine named Shasta (“Shasta”) was:regarded by Plaintiffs as
their ward, sentient personalty, and member of their family.

Plaintiffs MICHELE SUGGETT and DON JAMES (“Plalntlffs”) are, and at all times
herein were, residents of this judicial district and the owners/ puardians of Shasta.

Defendant Menu Foods is, upon information and belief, a corporation organized under
the laws of Canada that transacts business in Washington State and Oregon State.

Defendant The Iams Company, is upon information and belief, a foreign corporation that
transacts business in Washington State and Oregon State.

Defendant Fukanuba, is upon information and belief, a foreign corporation that transacts
business in Washington State and Oregon State.

There are numerons other persons or entities, DOG FOOD PRODUCERS, CAT FOOD
PRODUCERS, AND DOES 1-100, identities presently unknown to Plaintiffs who are,
and were at all times mentioned herein, acting in concert or are jointly and severally
liable with the above named Defendants. Each of the DOE Defendants sued herein under
a fictitious name is responsible in some manner for the events and occurrences referred to
herein. When the tme names, capacities and involvement of said Defendants are
ascertained, Plaintiffs will seek leave to amend the complaint accordingly.
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IIL.CLASS ACTION ALLEGATION

14. Plaintiffs bring this suit as a class action pursuant to Rules 23(a), (b)(1), (b)(2) and (b)(3)
of the Federal Rules of Civil Procedure, on behalf of themselves and a Plaintiff Class (the
“Class™} composed of all persons who purchased any dog or cat food which was
produced by the defendants and/or has had a dog or cat becomie ill or die as a result of
eating the food. Plaintiffs reserve the right to modify this class definition prior to moving
for class certification.

Case 3:07-cv-00706-BTM-POR  Document 6  Filed 04/23

15. This action has been brought and may be properly maintained as a class action pursnant
to Rule 23 of the Federal Rules of Civil Procedure for the following reasons:

a. The Class is ascertainable and there is a well-defined community of interest
among the members of the Class;

b. Membership in the Class is so numerous as to.make it impractical to bring all
Class members before the Court. The identity and exact number of Class members is
unknown but is estimated to be at least in the hundreds, if not thousands considering the fact

.., that Menu Foogds has identified 50 dog foods and 40 cat foods which may be causing harm to
~ companion aniimals. '

c. Plaintiffs* claims are typical of those of other Class members, all of whom have

. suffered harm due to Defendants’ uniform course of conduct.

d. PIz;_i;j_tiffs_a;'e members of the Class.

e. There are numerons and substantial questions of law and fact common to all of
the members of the Class which contrel this litigation and predominate over any individual
issnes pursuant t¢ Rule 23(b)(3). The commen issues include, but are not limited to, the
following: .

i Did the defendants make representations regarding the safety of the dog
and cat food they produced and sold?

1. Were the defendants’ representations regarding the safety of the dog and
cat food false?

iii.  Did the defendants’ dog and cat food cause or allow Plaintiffs and othef
Class members’ companion animals to become ill or die?

iv. Did the defendants produce a hazardous product for nonhuman animal
consumption? If so, did this occur as a result of negligent, grossly
negligent, reckiess, or intentional conduct?

CLASS ACTION COMPLAINT - 3 ANIMAL LAw OFFICES OF
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v. Were Plaintiffs and other Class members damaged?

f These and other questions of law or fact which are common to the members of the
Class predominate over any questions affecting only individual members of the Class;

g Plaintiffs will fairly and adequately protect the interests of the Class in that
Plaintiffs have no interests that are antagonistic to other members of the Class and has
retained counsel competent in the prosecution of class actions to represent themselves and

the Class;  Case 3:07-cv-00706-BTM-POR ~ Document 6  Filed 04/23

h. Without a class action, the Class will continue to suffer damage, Defendants’
violations of the law or laws will continue without remedy, and Defendants will continue to
enjoy the fruits and proceeds of their unlawful misconduct;

i Given (i) the substantive complexity of this litigation; (ii) the size of individual
Class members’ claims; and (iii) the limited resources of the Class members, few, if any,
Class members could afford to-seek legal redress individually for the wrongs Defendants
have committed against them;

3 This action will foster an orderly and expeditions administration of Class claims,
economies of time, effort and expense, and uniformity of decision;

k. Inferences and presumptions of materiality and reliance are available to’ obtain
class-wide determinations of those elements within the Class: claims, as are accepted
methodologies for class-wide proof of damages; alternatively, upon adjudication of
Defendants’ commmon liability, the Court can efficiently determine the claims of. the
individual Class members;

L This action presents no difficulty that would impede the Court’s management of it

as a class action, and a class action is the best (if not the only) available means by which |

members of the Class can seek legal redress for the harm caused them by Defendants.

m. In the absence of a class action, Defendants would be ugnjustly enriched becanse
they would be able to retain the benefits and fruits of their wrongful conduct.

16. The Claims in this case are also properly cestifiable under applicable law.

1V. GENERAL ALLEGATIONS

17. Plaintiffs were the owners and guardians of Shasta, a female Pomeranian.

18. Plaintiffs purchased contaminated Eukanuba Adult Bites in Gravy (lamb & rice, beef &
gravy, savory chicken) (“contaminated food”™) on or about February 16, 2007 from
Petsmart.
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19. Plaintiffs started feeding the contaminated food to Shasta on or about March 15, 2007.

20. After eating the contaminated food, Shasta became extremely ill, caﬁsing the Plaintiffs to

21,

22,

23.

24,

25.

26.

27.

28.

take her to a veterinarian on or about March 19, 2007. The veterinarian informed them
that Shasta suffered devastatingly acute renal failure. On or about March 20, 2007, Shasta
arrested and died.

Plaintiffs withiessed Shasta’s deceased body shoitly after she died and before a substantial

change in hepcondition and logaits BTM-POR  Document 6  Filed 04/23/

In March 2007 Menu Foods recalled 50 brands of cuts and gravy wet-style dog food and
40 brands of cuts and gravy wet-style cat food which had caused dogs and cats to become
ill. One common symptom in the sick animals was kidney failure, also known as acute
renal {ailure,

The contaminated food that Shasta consumed is one of the brands that Menu Foods
recalled.

The Plaintiffs lost Shasta’s intrinsic value, as based on her unique qualities,
characteristics, training, and boxnd, as well as the loss of her utility, companionship, love,
affection, and solace. At the time of her death, Shasta had no- fair market value and could

not be replaced or reproduced Rather, she had an intrinsic value

The Plaintiffs owned and formed a relationship with Shasta. for 11 years. She was.a close
family companion thronghout that period and had special value, aiding Plaintiffs in their
enjoyment of life, well-being, growth, developinent, and daily activities.

As a result of Defendants’ actions causing Shasta’s death, the Plaintiffs have suffered
loss of enjoyment of life, interference with use and quiet enjoyment of their realty and
personalty, and general damages pertaining to loss of use.

As a result of Defendants’ acts and omissions the Plaintiffs and other Class members
have suffered emotional and economic damage, including but not limited to mental
angnish, loss or reduction of enjoyment of life, interference with use and quict enjoyment
of realty and/or personalty, wage loss, current and future veterinary and health-related
bills, depreciation in or extinguishment of intrinsic, special, unigue, or peculiar value,
loss of use and/or companionship, actual, incidental, and consequential damages.

FIRST CLAIM FOR RELIEF — UNJUST ENRICHMENT

Defendants were and continue to be unjustly enriched at the expense of the Plaintiffs and
other Class members.

CLASS ACTION COMPLAINT - 5 ANIMAL Law OFFICES OF
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29. Defendants should be required to disgorge this unjust enrichment.

SECOND CLAIM FOR RELIEF — UNLAWFUL, DECEPTIVE, UNFAIR BUSINESS
' PRACTICES

30. Defendants’ sale of tainted pet food constitutes an unlawful, deceptive and unfair
business act within the meaning of the Washington Consumer Protection Act, RCW
19.86 et seq., and similar statutory enactments of other states (including consumer

protection apd consumey salesGIBHEeB®M-POR  Document 6 Filed 04/23/

31. Defendants’ sale of hazardous dog and cat food has the capacity to deceive a substantial
portion of the public and to affect the public interest.

32. As a result of Defendants’ unfair or deceptive acts or practices, Plaintiffs and other class
members suffered injuries in-an amount to be proven at trial.

THIRD CLAIM FOR RELIEF — BREACH OF WARRANTY

33. Cat food and dog food produced by Mem: Foods are goods” within the meaning of
Uniform Commercml Code Article 2. 4

34. Defendants conduct as described herein constitutes breach of an implied or express
warranty of afﬁrmatxon

35. Defendants conduct as described herein constitutes breacﬁzof an i:mplied Wan'anty of |

merchantability.

36. Defendants’ conduct as described herein constitutes breach of an implied wamanty of
fitness for a particular purpose. '

37. As a proximate result of the aforementioned wrongful conduct and breach, Plaintiffs and
other class members have suffered damages in an amount to be proven at trial.
Defendants had actual or constructive notice of such damages.

FOURTH CLAIM FOR RELIEY - DECLARATORY RELIEF

38. This court has the authority to render 2 declaratory judgment pertaining to Plaintiffs and
Class Members’ rights, status and other legal relations.

39. Plaintiffs and Class Members are entitled to a declaratory judgment that, as a matter of
1aw, their companion animals had no fair market value, no replacement value, but, rather,
an intrinsic, peculiar, unique, or special value premised on their non-fungible and
irreplaceable nature.

FIFTH CLATM FOR RELIEF - NEGLIGENT MISREPRESENTATION

CLASS ACTION COMPLAINT - 6 ANIMAL LAW OFFICES OF
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CLASS ACTION COMPLAINT - 7

40. Defendants owed Plaintiffs and class members a duty to exercise reasonable care in
representing the safety of its dog and cat foods.

4]1. Defendants falsely represented that 1ts dog and cat food was safe for consumption by
dogs and cats.

42, In reality, defendants’ dog and cat food caused dogs and cats to become ill and, in some
cases, to die.

43, Plaintifts 2 2R WetVPO (08BN RRB onPRCUMRRL ion FHISHRE 29/

Defendants regarding the safety of its dog and cat food. -

44, As a proximate cause of Defendants’ false representations, Plaintiffs and other Class
mermbers suffered damages in an amount to be proven at trial.

SIXTH CLAIM FOR RELIEF — NEGLIGENT INFLICTION OF EMOTIONAL
DISTRESS

45.IN THE ALTERNATIVE that Defendants’ acts are not deemed intentional or reckless,
- Defendants’ conduct was negligent insofar as they failed to take reasonable care to avoid
causing Plaintiff and Class Members emotional distress in relation to the failure to warn
and failure to produce safe food for nonhuman animal consumption. These actions or
- indctions caused Plaintiff and Class Members emotional distress. Said emotighnal distress

- 'was manifested by objective symptomology by some of the Class Members. .-

SEVENTH CLAIM FOR RELIEF — NUISANCE

46. Defendants’ behavior described above constitutes a private nuisance and public
nuisance.

47. Under Washington law, specifically RCW 7.48.010 and 7.48.150 (private nuisance) and
RCW 7.48.130 and RCW 7.48.210 (public nuisance), and similar anti-nuisance laws (at
common law and by stamte), Defendants are liable to plaintiffs for general damages
sustained by virtue of their omission to perform a duty, which act, namely, allowing
contaminated and poisoned food products to enter Plaintiff and Class Members’
households under false pretenses of safety, resulting in pain, suffering, illness, and death
to Class Members’ companion animals, annoyed, injured, and endangered the comfort,
repose, and safety of Plaintiffs and Class Members, essentially interfering in the
comfortable enjoyment of their real and personal property and their lives.

EIGHTH CLAIM FOR RELIEF — BREACH OF CONTRACT

48. Plaintiffs and Class members purchased dog and cat food produced by the defendants

ANIMAL LAw OFFICES OF
ADAM P. KARP, ESQ.
114 W. Magnolia St., Ste. 425 » Bellingham, WA 98225
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49.

50.

51.

s,

‘ " Class Members as a result of their disregard in ensuring that safe foodstuffs entered the
commercial dog and cat food supply, recalling the tainted product before the illness and’

53.

54.

535.

56.

based on the understanding that the food was safe for their companion animals to
consuIne.

The dog and cat food produced by the defendants was not safe for companion animals to
consume and caused dogs and cats to become ill or die. The unsafe nature of the pet
food constituted a breach of contract.

As a result of the breach, Plaintiffs and Class members suffered damages which may

fairly and reasona e_considered ising naturally from the brgach o J
reasonably b?%]sﬁxl‘%;é 26%\@%%@% e iﬁ%ﬁ@%plaﬁ&é{m% s, at%fggnée%‘)}{/ 4

made the contract, as the probable result of the breach of it.

To the extent defendants’ breach was reckless, wanton, or intentjonal and defendants
knew or had reason to know that, when the contract was made, breach would cause

"mental suffering for reasons other than pecuniary loss, defendants inflicted upon

Plaintiffs and Class members emotiona! distress.

NINTH CLAIM FOR RELIEF — GROSS NEGLIGENCE

In the event Defendants are not found to have acted recklessly, Plaintiffs and Class]|

Members plead IN THE ALTERNATIVE that Defendants knew and/or shouid have
known that there was a strong possibility that harm would be inflicted on Plaintiffs and

death toll rose further, and/or not warning consumers of the tainted product.

Defendants acted indifferently to the high degree of manifest danger and erroneous
destruction of sentient property, to wit, Class Members’ companion animals, to which
Plaintiffs and Class Members would be and was exposed by such conduct.

The proximate cause of Plaintiffs and Class Members’ injuries was the grossly negligent
conduct of Defendants in the above regard. -

TENTH CLAIM FOR RELIEF — PRODUCTS LIABILITY
Defendants are strictly liable under RCW 7.72.030 (and analogous products liability
statutes around the nation) for proximately causing harm to Plaintiffs by manufacturing a

product that was not reasonable safe in consiruction.

The proximate cause of Plaintiffs and Class Members’ injuries was the grossly negligent
conduct of Defendants in the above regard.

CLASS ACTION COMPLAINT - 8 ANIMAL LAW OFFICES OF
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57. Defendants may also be liable for design defecis in the production of the contaminated
food, as well as failing to wamn of the design and/or manufacturing defects, making them
liable under RCW 7.72.030 (and analogous products liability statutes around the nation).

58. Plaintiffs and Class Members reserve the right to amend the complaint to include |
additional causes of action and allegations as they are discovered in the course of

litigation. Case 3:07-cv-00706-BTM-POR  Document 6

RESERVATION OF RIGHTS

PRAYER

WHEREFORE, Plaintiff prays for judgment against Defendants as follows:

1.

7.

8.

CLASS ACTION COMPLAINT - 9

Certification of the action as a class action pursﬁant to Rule 23(b)(3) of the Federal
Rules of Civil Procedure with respect to the claims for damages, and appointment of
Plaintiffs as Class Representatives and their counsel of record as Class Counsel;

Actual damages (including all general, special, incidental, and consequential
damages), statutory damages (including treble damages), punitive damages (as
allowed by the law(s) of the states having a legally sufficient connection ‘with
defendants and their acts or omlssmns) and such other relief as provxded by the
statutes cxted herem

. For economnitic damages, representing the intrinsic, special, peculiar, or unique value

of the Plaintiffs and Class Membérs’ injured and/or killed companion animals,
subject to proof and modification at trial;

For special and general damages relating to loss of the Plaintiffs’ and Class

Members” companion animals’ utility (e.g., companionship) from date of loss to date

judgment is entered;

For noneconomic damages, including emotional distress, interference with the
Plaintiffs and Class Membess® lives, and the use and quiet enjoyment of their realty
and personalty, loss and/or reduction of enjoyment of life, subject to proof and
modification at trial;

For incidental and consequential damages arising from breach of contract;
For burial, afterdeath, and death investigation expenses;

For wage loss and other aftercare expenses incurred during the companion animals’
ANIMAL LAW OFFICES CF

ADAM P. KARP, E5Q.
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convalescence;
9. Prejudgment and post-judgment interest on such monetary relief;
10. Equitable relief in the form of restitution and/or disgorgement of all unlawful or

illegal profits received by Defendants as a result of the unfair, unlawful and/or
deceptive conduct alleged herein;

11. Other sgasg i TEBEBTM-POR  Document 6 Filed 04/23

12. The costs of bringing this suit, including reasonable altomneys’ fees; AND

13. Such other relief as this Court may deem just, equi.tablé and proper.

14. NOTICE: Plaintiffs intend to seek damages in excess of $10,000. Accordingly,

this case is not subject to RCW 4.84.250-,280.

Dgted this March 27, 2007.

ANIMAL LAW OFFICES

Adam P. Karp, WSBA Wo. 28622
Attorneyfor Plaintiffs and Class Members
114 W. Magnolia St., Ste. 425
Bellingham, WA 98225
(888} 430-00¢1
Fax: (866) 652-3832
adam(@animal-lawyer.com

CLASS ACTION COMPLAINT - 10 ANtMaL Law Qrmices or
ADAM P. KARP, EsQ.
174 W. Magnolia 5., Ste, 425 # Bellingham, WA 98225
(360) 738-7273 » Facsimile: (360) 392-3936
adam(@animal-lawyer.com
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BY
UNITED STATES DISTRICT COURT " " pruvoek
WESTERN DISTRICT OF ARKANSAS
FAYETTEVILLE DIVISION

Case 3:07-cv-00706-BTM-POR I
CHARLES RAY SIS ol PARMELA SIS, s @iviL. ROTHERRES ¢ yFUdGE23/2007  Pafle 1qof 5
Individually and on behalf of all others
similarly situated,

Plaintiffs, -
VERSUS

MENU FOODS INGCOME FUND,

MENU FOODS MIDWEST CORPORATION,
MENU FOODS SOUTH DAKOTA INC,,
MENU FOODS, INC., MENU FOODS
HOLDINGS, INC.,

2 400 U L LG L1 K0 N WO OO0 U 53

Defendants. . .
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CLASS ACTION COMPLAINT

NOW INTO COURT, through undersigned counsel, come Plaintiffs, CHARLES
RAY SIMS and PAMELA SIMS (hereinafter collectively “Plaintiff,” “Plaintiffs”, or “SIMS”),
major residents in the State of Arkansas, individually and on behalf of all others similarly
situated, who file this Class Action Complaint pursuant to Federal Rule of Civil
Procedure 23(a) and (b){3), seeking monelary relief for themselves and the class they
seek to represent. This suit is brought against MENU FOODS INCOME FUND, MENU
FOODS MIDWEST CORPORATION, MENU FOODS SOUTH DAKOTA INC., MENU

FOODS, INC., and MENU FOODS HOLDINGS, INC., representing as follows:

A
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GENERAL ALLEGATIONS

1. This is an action for damages relating to Defendants’ design, manufacture,
sale, testing, marketing, advertising, promotion and/or distribution of unsafe canned and
foil pouched dog and cat food.

2. This Case Bad judsdigipdeowT thareukiect matteiapd:Refendapls BuiBis/2007  Palle 1dof 5

case pursuant to 28 U.5.C. § 1332 because there is complete diversity of citizenship

between Plaintiffs and Defendants and the matter in controversy involves a request that
the Court certify a class action. |

3. Venue is proper in this district under 28 U.S.C. § 1391(b)}(2) because a
substannal part of the acts, conduct and damages complamed of occurred in this district
as Pla!ntuffs resvdency is in Benton County, Arkansas within the geographical
boundanes of thls Court |

BRI

PARTIES JURISDICT!ON AND VENUE

4. Defendant MENU FOODS INCOME FUN is an unincarporated company
with its principal place of business in Ontario, Canada. lt is doing business in the State
of Arkansas. Jurisdiction is appropriate pursuant to the Arkansas Long Arm Statute,
Sec. 16-4-101, and service may be effected through the Hague Convention on service
abroad of judicial and extrajudicial documents and civil or commercial matters (The
Hague Convention) at 8 Falconer Drive, Streetsville, Ontario, Canada L5N 1B1.

5. MENU FOODS MIDWEST CORPORATION is a Delaware corporation
and may be served through its registered agent for service, The Corporation Trust

Company, Corporation Trust Center, 1208 Orange Street, Wilmington, Delaware.
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6. Defendant MENU FOODS SOUTH DAKOTA INC. is a Delaware
corporation and may be served through its registered agent for service, The Corporation
“Trust Company, Corporation Trust Center, 1209 Orange Street, Wilmington, Delaware.

7. Defendant MENU FOODS HOLDINGS, INC. is a De!éware corporation

and may be servéhtsQigH-ity-GQRISTASERORY sendgainTbRt BOPRRlIN0AYS2007  Paffe 140f 5

Company, Corporation Trust Genter, 1209 Orange Street, Wilmington, Delaware. '

8. Defendant MENU FOODS, INC. is a New Jersey corporation and may be

served through its registered agent for service, Gorporation Trust Company, 820 Bear
" Tavern Road, West Trenton, New Jersey.

9. Defendants MENU FOODS INCOME FUND, MENU FOODS MIDWEST
C.ORPORATION, MENU FOODS SOUTH DAKOTA iINC., MENU FOODS, INC., and
MENU FOODS HOLDINGS, INC. are lh'ereinafter refe?_reh! to collectively as
“Defendants” or “MENU.” - | |

10. Upon information and belief, Defendants MENU 'F;OODS MIDWEST
CORPORATION, MENU FOODS SOUTH DAKOTA INC., MENU FOODS, INC., and
MENU FOODS HOLDINGS, INC. are wholly owned subsidiaries of MENU FOODS
INCOME FUND, a business entity registered in and headquartered in Ontario, Canada.
MENU provides principal development, exporting, financing, holding company,
marketing, production., research and servicing for MENU animal food products in the
United States, including canned and foil pouched dog and cat food. MENU FOODS

INCOME FUND is one of the largest animal food producing companies in the world, and

MENU operates as one of the largest animal food companies in the United States,

MRS |
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whether measured by number of prodt;cts produced and sold, revenues, or market
capitalization.

11. At all times herein mentioned, Defendants were engaged in the business
of the manufacturing, padkaging, marketing, distribution, promotion, and sale of dog and

cat canned and f@asachey feodopreductshereinater i cRrpaary antat ShUMSS, 007

herein relevant, were engaged in the promotion and marketing of animal food products,

Pafle 2qof 5

including canned and foil pouched dog and cat food.

12.  Plaintiff CHARLES RAY SIMS resides at 2705 W. Dogwood, Rogers,
Arkansas. At all times material to this complaint, he was a resident of Rogers, in the
State of Arkansas. _ R

13.  Plaintiff PAMELA SIMS resides at 2705 W, Dogwood, Rogers, Arkansas.
At all times material to this comp]aint, she was a resident of Roge'rs;?_"_in the State of
Arkansas. _ o t

14.  Plaintiffs CHARLES RAY SIMS and PAMELA SIMS wére thé owners of a
family dog (“ABBY”) at all times materia! fo this complaint.

15.  This Courl has diversity jurisdiction and jurisdiction pursuant to the Class

Action Fairmeass Act of 2005.

CLASS ACTION ALLEGATIONS

16. Defendant MENU manufactured, distributed, marketed and sold canned
and foil pouched dog and cat food to consumers in the United States. These
consumers compose the putative class in this action and have rights that are

substantially the same.

IRERSSSEEES S |
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17. Defendant MENU has issued a recall for over 90 brands of dog and cat
canned and foil pouched food in the United States since March 16, 2007, transiating to
in excess of sixty million cans and pouches of dbg and cat food recalled throughout the
United States.

18.  The ComsurBs0s compOYiDS BT RIBHR oloss R IRAFE" RS §/55/2007  Palfe 240t 5
all persons or entities who purchased Menu Food brands at any time and disposed of or
will not use the products based on publicity surrounding the safety and recall of the
products; (2) all persons or entities whb purchased Menu Foods products and fed
products to their pets on or since December 6, 2006; and (3) all persons or entities who
purchased Menu Food products' from wholesale distributors on or since December B,
2006 to the present. |

49, The consumers composing the putative class are so numerous that

joinder of all members is impracticable; the questions of law or fact are comnmon to all

members of the class; the claims and defensés of Plaintiff SIMS are typical of the claims
or defenses of the class; and Plaintiff SIMS will fairly and adequately protect the
interests of the class.

20. While the exact number and identities of the members of the class are
unknown at this time, it is asserted that the class consists of thousands of persons.
Upon further identification of the recipient class, class members may be notified of the
pendency of this action by published class nhotice and/or by other means deemed
appropriate by the Court.

21. The sheer number of consumers composing the putative class are sO

numerous as to make separate actions by each consumer impractical and unfair and a

‘
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class action certification represents the superior method for the fair and efficient
adjudication of the controversy in question.
22 There is no plain, speedy or adequate remedy other than by maintenance
of this class action because Plaintiffs SIMS are informed and believe that the economic
damage to each Guereb8I0t dbe00REs-BAKRSPORCONUERIM ARRRSIe Y BY2512007  Pale 24of 5
remedies other than through a class action. There would be a failure of justice but for
the maintenance of this class action.

FACTUAL BACKGROUND

23.  Plaintiff's dog, ABBY, dieﬁ as a direct result of the ingestion of canned

andfor foll pouched dog food manufactured and distributed in the United States by
" Defendants.
24. Defendéan_ts distributed their “Cuts and Gravy” canned and foit pouched
. dog and cat food product by misleading users about the product and by failing to
adequately warn the users of the potential serious dangers,. which Defendants knew or'
should have known, might result from animals consuming its product. Defendants
widely and successfully marketed Defendants’ canned and foil pouched dog and cat
food products throughout the United States by, among other things, conducting
promotional campaigns that misrepresented 1he safety of Defendants’ products in order
to induce widespread use and consumption. |

25. As a résutt of claims made by Defendants regarding the safety and

effectiveness of Defendants’ canned and foil pouched dog and cat food products,
Plaintiff SIMS fed their dog, ABBY, canned dog food distributed under the format “Cuts

and Gravy”, said product being manufactured and distributed by Defendants.

MRS
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26. As a result of Plaintiffs SIMS feeding their dog, ABBY, the Product
manufactured and distributed by Defendants, their dog developed severe health
problems, including but not limited to anorexia, lethargy, diarrliea and vomiting.

27 Plaintiffs SIMS took their dog, ABBY, to Dr. Eric P. Steinlage, at All Dogs

Clinic, Rogers, Arkaizzss, Wb perfoumestestaandswoere it difs  Filed 04/23/2007

28.  Dr. Eric P. Steinlage determined that Defendants’ Product was the cause
of the dog’s kidney failure and the dog died on March 16, 2007.

29 Had Plaintif SIMS known the risks and dangers associated with
Defendants’ canned and foil pouched dog food product sold under the format “Cuts and
Gravy”, or had Defendants disclosed such information to Plaintiff, he would not have fed
Defendants’ product to their dog, .ABBY. and the dog would not have suffered
subsequent health complications and ultimately died before the age of two.

30. Upon information and belief, as a resuit of the manufacturing and
marketing of Defendants’ canned and foil pouched dog and cat food products,
Defendants have reaped huge profits; while concealing from the public, knowiedge of
the potential hazard associated with the ingestion of Defendants’ canned and foil
pouched dog and cat food products.

31. Defendants failed to perform adequate testing in that the adequate testing
would have shown that Defendants’ canned and foil pouched dog and cat food products
produced serious side effects with respect to which Defendants should have taken
appropriate measures to ensure that its defectively designed product would not be

placed into the stream of commerce and/or should have provided full and proper

Pd@e 23 of 5
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warnings accurately and fully reflecting the scope and severity of symptoms of those-
side effects shodld have been made.
32 Defendants’ had notice and knowledge as early as February 20, 2007,

that their Product presented substantial and unreasonable risks, and possible death, to

animals consuming: s PReuES, 57 BHoR RIS EIREUMBISL S8 A A58 TE DY 2007 palfe 240t 5
Plaintiff's dog, ABBY, were unreasonably subjected to the risk of iilness or death from
‘ the consumption of Defendants’ Product.

33. Despite such knowledge, Defendants, through their officers, directors,
partners and managing agents for the purpose of increasing sales‘ and enhancing Hs
profits, knowingly and deliberately failed to remedy the known defects of Defendants’
Product in a tim.ely manner, failed to conduct testing in a timely manner; and failed to
wafﬁ:"tﬁe public in a timely manner, including Plaintiff, of the serious risk;io,f,, iliness and :
death dccasioned by the defects inherent in_Defendants’ Product.

34, Defendants and their officers, agents, partners and managers intentionally

proceeded with the manufacturing, distribution.‘ sale and marketing of Defendants’

Product, knowing that the dogs and cats ingesting the Defendants’ Product would be

exposed to serious potential danger, in order to advance their own pe;cuniary interests.
15, Defendants’ conduct was wanton and willful, and displayed a. conscious
disregard for the safety of the Product and particularly of the damage it would cause pet
owners like the SIMS, entitling these Plaintiffs to exemplary damages.
36. Defendants acted with conscious and wanton disregard of the health and
safety of Plaintiffs dog, ABBY, and Plaintiff requests an award of additional damages

for the sake of example and for the purpose of phnishing such entities for their conduct,

#
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in an amount sufficiently large to be an example to others, and to deter Defendants and
others from engaging in similar conduct in the future. The above-described wrongful
conduct was d-csne with knowledge, authorization, and rafification of officers, directors,
partners and managmg agents of Defendants.

37, As diiset30d-pro0oAtsesEin b Befendanie prglinagce %‘?lé’&*t’ﬂ}’f?/zom

herein, Plaintiff SIMS sustained damages in the loss of their family pet.

Palle 29 of 5

AS AND FOR A FIRST CAUSE OF ACTION SOUNDING IN
STRICT PRODUCT LIABILITY - FAILURE TO WARN

38. Plaintiff repeats and incorporates by reference each and every paragraph
of this complalnt as though set forth in full in this cause of action.

38. Defendants manufactured, marketed - distributed, and supplied
Defendants Product to distribution centers throughout the United States. As.such
Defendants__ had a duty to wam the public, lncludlng Piamtn‘f of the health nsks and
possible déath associated with using Defendants Product. .

40, ' Defendants’ Product was under the exclusive control of Defendants, and

was sold without adequate warnings regarding the risk of serious injury and other risks
. associated with its use.

41. As a direct and proximate result of the defective condition of Defendants
Product as manufactured and/or supplied by Defendants, and as a direct and proximate
result of negligence, gross negligence, wilful and wanton misconduct, or other
wrongdoing and actions of Defendants described herein, Plaintiff suffered damages.

42. Upon information and belief, Defendants knew of the defective nature of
Defendants’ Product but continued to design, manufacture, market, and sell it'so as to

maximize sales and profits at the expense of animal health and safety, in knowing,

e
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_ which the Plaintiff did so rely.
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conscious, and deliberate disregard of the foreéeeable harm caused by Defendants’
Product and in viclation of their duty to provide an accurate, adequate, and complete
warning conceming ihe use of Defendants’ Product.

43. Defendants failed to wam the public or Plaintiff in a timely manner of the

dangerous propengifies of- Befendantm) Eradugh bish dRGEIHHESIE &P &l §1999 2007

have been known to Defendants, as they were scientifically readily available.

44. Defendants knew and intended that Defendants’ Product would be

. distributed through the United States without any inspection for defects,

45. Defendants also knew that veterinary clinics, pet food stores, food chains
and users'such as Plaintiff would rely upon the représentations and warranties made by
Defendants on the product labels and in otheni.promotional and sales materials upon

46. | As a direct and proximate resul{ of the Defendants’ distributﬂ;ﬁ of the
product without adequate warnings regarding the health risks to animals, the Plaintiffs
suffered damage as previously alleged herein, including ascertainable economic loss,‘
including the purchase price of Defendants’ Product, out-of-pocket costs of veterinary
medical tests and treatment for their dog, ABBY, out-of-pocket costs of disposal/burial
fees afier the death of their dog, ABBY, as well as the pecuniary value.

47. Defendants’ conduct in the packaging, warning, marketing, advertising,
promotion, distribution, and sale of Defendants’ pet foods, was committed with knowing,
conscious, and deliberate disregard for the rights and safety of consumers such as

Plaintiffs’ pets, thereby entitling Plaintiffs to punitive damages in an amount 1o be

10
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determined at trial thal is appropriate to punish Defendants and deter them from similar
conduct in the future.
48.The damages resulting from the allegations asserted under this cause of
action, exceed the district court’s original jurisdictional limits as described in Section 4 of
the Class Action FaifRssSAeT of 2QI5/06- - . .
‘ 06-BTM-POR - Document 6  Filed 04/23/2007 Pajge 2§ of 5

AS AND FOR A SECOND CAUSE OF ACTION SOUNDING IN
STRICT PRODUCT LIABILITY — DEFECTIVE IN DESIGN OR MANUFACTURE

A A

49.  Plaintiff repeats and incorporates by reference each and every paragraph
of this complaint as though set forth in full in this cause of action.

50. Defendants were the manufacturers, sellers, distributors, marketers,
and/or suppliers of Defendants’ Product, which was defective and unreasonably
dangerous to the Plaintiffs’ pets. |

51. Defendants’ Product was sold, distributéd, supplied, manufactured,.‘.”

marketed, and/or promoted by Defendants, and was expécted to reach and did reach
consumers without substantial change in ihe condition in which it v;'a's manufactured
and sold by Defendants. |

§2. The Product was manufactured, supplied, and/or soid by Defendants and
was defective in design or formulation in that when it left the hands of the manufacturers
and/or sellers it was unreasonably dangerous in that its foreseeable risks exceeded the
benefits associated with the designs and/or formulations of the Product.

53. Upon information and pelief, Defendants actually knew of the defective
nature of Defendants’ Product but continued to design, manufacture, market, and seli it
so as to maximize sales and profits at the expense of the public health and safety, in

conscious disregard of the foreseeable harm caused by Defendants’ Product.

11
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54.

At all imes material to this action, the Product was designed, tested,

inspected, manufactured, assembled, developed, labeled, sterilized, licensed,

marketed, advertised, promoted, sold, packaged, supplied and/or distributed by

Defendants in a defective and unreasonably dangerous condition in ways which include,

but are not limited Dacee0MeRe obthedHMNPOR  Document 6

a.

55.

When placed in the stream of commerce, the Product contained
unreasonably dangerous design defects and was not reasonably
safe and fit for its intended or reasonably foreseeable purpose or as
intended to be used, thereby subjecting the dogs and cats of the
consuméars. including Plaintiff, to risks which exceeded the benefits
of the F’:-;foduct;

The Prohuct was insufficiently tested;

The P%o'ductkcaused serious iliness, harm%bl side effé:éts, and
possible deaii% that outweighed any potential utility;

In light of the potential and actual risk of hamm associated with
ingestion of the Product by dogs and cats, a reasonable person
who had actual knowledge of this potential and actual risk of hamm
would have concluded that the Product should ‘not have been

marketed, distributed or sold in that condition.

At all times material to this action, the Product was designed, tested,

inspected, manufactured, assembled, developed, labeled, sterilized, licensed,

marketed, advertised, promoted, sold, packaged, supplied and/or distributed, it was

12

Filed 04/23/2007

P' e 2§ of 5

———————

000377




Case 5:07-cv-05053-JLH  Document 1 Filed 03/21/2007 Page 13 of 23

expected to veach, and did reach, purchasers of the Product across the United States,
including Plaintiff, without substantial change in the defective and unreasonably
dangerous condition in which it was sold.

56. At all times, Plaintiff purchased the Product for its intended or reasonably

foreseeable pur ‘07-CV- ( : .
purpoggse 3:07-cv-00706-BTM-POR  Document 6  Filed 04/23/2007 Page 29 of 5
57. As a direct, legal proximate and producing result of the defective and

unreasonably dangerous condition of the Product; Plaintiff sustained damage, for which
Plaintiff is entitled to recovery.

58. As a direct, legal, proximate and producing resuit of the defective and
unreasonably dang'erous condition of the Product, Plaintiff's dog, ABBY, was injured in‘ ‘
health, strength a-:nd- activity and subsequently died after having suffered physical
injuries. |

58. As a;.'direct, legal, proximate and producfng resuit of the defective and.
unreasonably dangeroﬁé condition of the.Product, Plaintiffs dog, ABBY, required

reasonable and necessary veterinary treatment and services and incurred expenses for

which Plaintiff is entitled to damages, atong with the expenses of disposaliburial of the
family pet. "

60. As adirect and"proximate result of the design and manufacturing defects
of Defendants’ Product, Plaintiff suffered damages as previously alleged herein.

61. Defendants’ aforementioned conduct was committed with knowing,
consciotis, and deliberate disregard for the rights and safely of consumers such as
Plaintiff, including Defendants’ knowingly withholding andfor misrepresenting

information to the public, including Plaintiff, which information was material and relevant

13
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to the harm in question, punitive damages in an amount to be determined at trial that
are appropriate to punish Defendants and deter them from similar conduct in the future.
62. The damages resulting from the allegations asserted under this cause of

action, exceed the district court’s original jurisdictional limits as described in Section 4 of

the Class Action FairagasotoE¢089706-BTM-POR  Document 6  Filed 04/23/2007 Pdle 3@ of 5

A8 AND FOR A THIRD CAUSE OF ACTION,
SOUNDING IN FRAUD

63.  Plaintiff repeats and incorporates by referem;t; each aﬁd every paragréph
of this complaint as though set forth in full in this cause of action.

64. At all material times Defendants were engaged in the busmess of
manufactunng, marketlng dlstnbuttng, promoting, and selling Defendants Product.

65. Defendants made mlsrepresentattons of material facts to and omitted
“and/or concealed material facis frqm, Plaintiff in the advertising, markefcmg, distribution
~and sale of Defendants’ Product rééardihg its safety and use. |

86. Defendants deliberately and intentionally misrepresented to, and omitted
andfor concealed material facts from, consumers, including Plaintiif SIMS, that
Defendants’ Product was safe when ingested by dogs and cats. Such
misrepresentations, omissions, and concealments of facts include, but are not limited fo:

a. Failing to disclose, andfor intentionally concealing, the resulis of
tests showing the potential health risks to dogs and cats associated with the use
of Defendants’ Product;

b. Failing to include adequate warnings with Defendants’ Product
about the potential and actual risks and the nature, scope, severity, and duration

of serious adverse effects of Defendants’ Product;
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c. Concealing information regarding the known health risks to dogs
and cats associated with Defendants’ Product; and;
d. Concealing the known incidents of llnesses and death of dogs and

cats, as previously alleged herein.

67.  Defersiants sintentipnally 0BRSPRISE TRE'S KRR Re™ iR PU595% 2007

herein, in order to ensure increased sales of Defendants’ Product.

68. Defendants had a duty to disclose the foregeing risks a.nd failed to do so,
despite possession of information conceming those risks. Defendants’ representations
that Defendants’ Product was safe for its intended purpose were false, as Defendants’
Product was, in fact, dangerous to the health of and ultimately fatal to Plaintiff SIMS'
dog, ABBY. o |

69. Defendants knew that their statements were false, knew of incidents of
_ _senous ilnesses and deaths in dogs and cats and knew that the;r omissions rendered
their statements false or misleading. -

70. Furher, Defendants failed to exercise reasonable care in ascertaining the
accuracy of the information regarding the safe use of Defendants’ Prodﬁct, and failed to
disclose that Defendants’ Product caused possible death in dogs and cats, among other
serious adverse effects. Defendants also falled to exercise reasonable care in
communicating the information concerning Defendants’lProduct to Plaintiff SIMS, and/or
concealed facts that were known to Defendants.

71. Plaintiff SIMS wés not aware -of the falsity of the foregoing
representations, nor was Plaintiff SIMS aware that cne or more material facts

concerning the safety of Defendants’ Product had been concealed or omitted.

15
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72.  In reliance upon Defendants’ misrepresentations {and the absence of
disclosure of the serious health sisks), Plaintiff SIMS fed Defendants’ Product o their
dog, ABBY. Had Plaintiff SIMS known the true facts concerning the risks associated
with Defendants’ Product, he would not have purchased the Product nor fed the Product
to the family pet. Case 3:07-cv-00706-BTM-POR ~ Document 6 Filed 04/23/2007  Plle 34 of 5

73. The reliance by Plaintiff SIMS upon Defendants’ misrepresentatiohs was '
justified because said misrepresentations and omissions were made by individuals and
entities that were in a position to know the facts concerning Defendants’ Product.

74.  Plaintiff SIMS was not in a position to know the facts because Defendants
aggressively promoted the use of Defendants’ Product and concealed the risks
associated with its use, Télr'léreby inducing Plaintiff SIMS to purchase Defendants’
Product. - .

75. As adirect and broximate result of Defendants’ misrepresentations, andl_or
concealment, Plaintiffs suﬁéred a;mages as preﬁiously alleged herein.

78. Defendants’ conduct in concealing material facts and making the
foregoing misrepresentations, as alleged herein, was committed with conscious or
reckless disregard of the rights and safety of consumers such as Plaintiff, thereby
entitling Plaintiff to p_unitivé damages in an amount to be determined at trial that is
appropriate to punish Defendants and deter them from similar conduct in the future.

77. The damages resulting from the allegations asserted under this cause of
action, exceed tﬁe district court’s original jurisdictional limits as described in Section 4 of

the Class Action Fairness Act of 2005.
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AS AND FOR A FOURTH CAUSE OF ACTION,

SOUNDING IN IMPLIED WARRANTY OF FITNESS FOR

A PARTICULAR PURPOSE AND IMPLIED WARRANTY
OF MERCHANTABILITY

78.  Plaintiff repeats and incorporates by reference each and every paragraph

of this complaint as though set forth in full in this cause of action.
Case 3:07-cv-00706-BTM-POR  Docu

79. Defendants manufactured, marketed, sold, and ms?t%ue Fll?engg'/? /2007

Product.

80. At the time Defendants marketed, sold, and distributed Defendants’
Product for use by Plaintiff SIMS, Defendanis knew of the purpose for which
Defendants Product was intended and |mphedly warranted Defendants’ Product to be
of merchantable quality and safe and fit for such use.

81- Plaintiff SIMS reasonably relied on the. sklll superior knowledge, and
judgment of Defendants as to whether Defendants Product was of merchantable quality
and safe and fit for its intended use.

82. Due .to Defendants’ wrongful conduct as alleged herein, Plaintiff SIMS
could not have known about the risks and side effects associated with Defendants’
Product until after inge-s,tion' by Plaintiff SIMS’ dog, ABBY.

83. Contrary to such implied warranty, Defendants’ Product was not of
merchantable quality and was not safe or fit for its intended use.

84, As a 'direqt and proximate result of Defendants’ breach of implied
warranty, Plaintiff SIMS. suffered damages as previously alleged herein.

85. Defendants’ aforementioned conduct was committed with knowing,
conscious, and deliberate disregard for the rights and safety of consumers such as

Plaintiff, thereby entitling Plaintiff to punitive damages in an amount to be determined at

17
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trial that is appropriate to punish Defendants and deter them from similar conduct in the
future.

86. The damages resulting from the allegations asserted under this cause of
action, exceed the district court’s original jurisdictional limits as described in Section 4 of

the Class Action Faimges\otetdM8706-BTM-POR  Document 6 Filed 04/23/2007

AS AND FOR A FIFTH CAUSE OF ACTION
SOUNDING IN BREACH OF EXPRESS WARRANTY

Pdee 34 of 5

87. Plaintiff repeats and incorporates herein by reference the allegations
made in the above Paragraphs.

88. Defendants expressly warranted that the Product was safe and well
accepted by dogs and cats and was safe for long-term use. _

89. The Product does.not conform to these express:'\réepresentations because
the Product is not safe and has high levels of serious, hfe—threatemng side effects.

80. As a direct and proximate result of the breach of sald warranties, Plaintiff
was damaged, and he is therefore entitled to damages as described herein.

91. The damages resulting from the allegations asserted under this cause of
action, exceed the district court’s original jurisdictional limits as described in Section 4 of
the Glass Action Fairness Act of 2005.

AS AND FOR A SIXTH CAUSE OF ACTION
“SOUNDING IN NEGLIGENCE

92. Plaintiff repeats and incorporates by reference each and every paragraph
of this complaint as though set forth in full in this cause of action.
93. Defendants owed a duty to consumers of Defendants’ Product, including

N

the Plaintiff, to use reasonable care in designing, testing, labeling, manufacturing,

18
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marketing, supplying, distribution and selling Defendants’ Product, including a duty to
ensure that Defendénts' Product did not cause the dogs and cats ingesting th.e Product
to suffer from unreasonable, unknown, and/or dangerous side effects.

04. ' Defendants failed to exercise reasonable care in warning about,
designing, testing:labelingy IaanyRRSsSs TIAEEIRS: SSURBAS0HES ItiREB% /552007  PABe 3 of 5
Defendants' Product and breached their duties to Plaintiff in that, and not by way of
limitation, they did not wam of the known risks associated with the i'ngestion of
Defendants’ Product and did not exercise an acceptable standard of care, L.e., what a
reasonably prudent manufacturer or seller would have known and warned about.

95. Moreover the product Iacked sufficient warnings of the hazards and
dangers to users of sald Product, and failed to provide safeguards to prevent the
m]unes sustained by Plamtn‘f’s dog, 'ABBY. Defendants failed to properly lest
Defendants Product prlor to its safé and as a resultt subjected users to an.
unreasonable risk of injury when this Product was used as directed and recommended.

96. Defendants additionally breached their duty and were negligent in their
actions, misrepresentations, and omissions toward Plaintiff, in part, in the following
ways:

a. Failed to exercise due care in designing, developing, and
manufacturing Defendants’ Product so as to avoid the aforementioned
risks to individuals using these products; |

b. Failed to include adequate warnings with Defendants’ Product that
would alert Plaintiff SIMS and other purchasers to its potential risks and

serious side effects;
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c. Failed to adequately and pro;ﬁerly test Defendants’ Product before

placing it on the market;

d. Failed to conduct sufficient testing on Defendants’ Product, which if

properly performed, would have shown that Defendants’ Product had

seriouS akie 2ftisViQ DG BTNt diRited o deatient he dPYI8HME/23/2007 PElle 34 of 5
e. Failed to adequately wam Plaintiff that use of Defendants’ Product

carried a risk of other serious side effects;

. Failed to provide adequate post-marketing warnings or instructions
after Defendants knew, or should have known, of the significant risks of
ingestion by dogs and cats of Defendants’ Product;

g. Placed an‘ unsafe product into the stream of commerce; and
h. Was otherwnse careiess or negltgent . i

97. Defendants knew, or should have known, that Defendants Product
caused unreasonably dangerous risks and serious side effecls of which Plaintiff would |
not be aware. Defendants nevertheless advertised, marketed, sold and/or distributed
Defendants’ Product knowing of its unreasonable risks of injury.

08. Defendants knew or should have known that consumers’ dogs or cats,
such as Plaintiff SIMS’ dog, ABBY, would suffer injury and possible death as a result of
Defendants’ failure to exercise reasonable care as described above.

99. Upcn information and belief, Defendants knew or should have known of
the defective nature of Defendants’ Product, as sei forth herein, but continued to design,

manufacture, market, and sell Defendants’ Product so as to maximize sales and profits
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at the expense of the health and safety of the public, including Plaintiff, in conscious
and/or negligent disregard of the foreseeable harm caused by Defendants’ Product.

100. Defendants failed to disclose to the Plaintiff and the general public facts
known or .available to them, as alleged herein, in order to ensure continued and
increased sales of Beiendapts Riestyrbe s falwe ke dissigeeifratived PRI 1532007 Pflle 3qof s
of the information necessary for them to weigh the true risks of purchasing Defendants’
Product against the benefits.

101. As a direct and proximate résult of Plaiﬁtiﬁ' SIMS’ feeding Defendants’
Product to their dog, ABBY, Plaintiff SIMS' dog, ABBY, suffered serious heaith problems
“and ultimate death. |
102. By virtue of Defendanté’ negligence, Defendants directly, foreseeably.and
fl'pro'ximately caused Plaintiff SIMS’ dog, ABBY, to suffer serious health problems -;,an_d

';’ultimate death. 'As a resuit, the imposition of punitivé damages _;slléainst Defendahibsj.ié
warrz;nted. |

103. . The damages resulting from the allegations asserled under this cause of
action, exceed the district court’s originat jurisdictional limits as described in Section 4 of
the Class Action Faimess Act of 2005,

WHEREFORE, Plaintiff demands judgment against Defendants in an amount to
be determined upon the trial of this action, together with the costs and disbursements of

this action.
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PRAYER FOR RELIEF

WHEREFORE, the class of putative plaintiffs pray for relief, in an amount which
exceeds the district court’s original jurisdictional limits as described in Section 4 of the
~ Class Action Faimess Act of 2005, as follows:
a. . Awarding, dameges, pldiedeb i npdRiteg dim ERNeY SRRIUPSR/2007  PRlle 3 of 5
Defendants’ defective Product, veterinary bills associated with the
treatment, testing, and diagnosis rgsulted from ingestion of the defective

Product, disposal fees after death of the pet and the pecuniary value of

the pet;
b. Awarding punitive damages to Plaintiffs;
c. Aﬁarding pre~iudgment and post-judgment interest to Plaintiffs,
d. Awarding the costs and expenses of this Iltlgatlon to ‘Plaintiffs,

e. Awarding reasonable attorneys fees and costs to Plaintiffs as provided by
law; and

f. For such further relief as this Court deems necessary, just, and proper.

WHEREFORE, Plaintiffs demand judgment against Defendants in an amount to

be determined upon the trial of this action, together with the costs and disbursements of

this action.
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DEMAND FOR JURY TRIAL

The Plaintiffs demand a trial by jury on all issues so triable in this civil action.

Dated: March 21, 2007.

CHARLES RAY SIMS and PAMELA SIMS,

Case 3:07-cv-0076’é§Eﬁﬁﬁl-POR Document 6  Filed 04/23/2007 Pgle 34 of 5

LUNDY & DAVIS, L.LP.

300 N. College Ave., Suite 309
Fayetteville, AR 72701

{479) 527-3921

(479) 587-9196 (fax)
ihatfield@lundydavis.com

Attomeys for Plaintiffs

23
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IS
UNITED STATES DISTRICT COURT ' 'ES TERN Dj FST[R’ CT COURT
WESTERN DISTRICT OF ARKANSAS El KANSAS
FAYETTEVILLE DIVISION MAR 23
RICHARD SCOTT AND BARBARA ) SRy,
WIDEN, individually and ) Case No. {3 7.5055 -
All others Persons Similarly Situated, ) CLirg
| )
Plaintiffse 3:07-cv-007OSB-BTM-POR Document 6  Filed 04/23/2007 Pa'e A@of 5
V. )]
& )
MENU FOODS; MENU FOODS )
INCOME FUND; MENU FOODS )
GEN PAR LIMITED; MENUFOODS )
LIMITED PARTNERSHIP; MENU )
FOODS OPERATING PARTNERSHIP; )
MENU FOODS MIDWEST CORP; )
MENU FOODS SOUTH DAKOTA; )
MENU FOODS, INC.; MENU FOODS )
HOLDINGS, INC.; WAL-MART )
STORES, INC )
Defendants
CLASS ACTION COMPLAINT

Plaintiffs Scott and Barbara Widen through their undersigned counsel, on behalf of

themselves and all others similarly sitnated, upon both personal knowledge and information and

belief, alleges as follows:

1. This class action is brought against Defendants for negligently contaminating the
pet food supply making the food unfit for animal consumption and harmful and for purpasefully
failing to warn consumers of the contaminated pet fooﬂ. As a result of Defendant’s actions,
Plaintiff and other similarly situated pet owners have been damaged.

PARTIES

2. Plaintiffs Richard and Barbara Widen are a2 married couple and residents

%
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of Benton County, Arkansas. Plaintiffs lost two cats due to the contaminated food produced,
distributed, marketed, and sold by the Defendants.

3. Defendant, Menu Foods Income Fund (Menu Foods) is an unincorporated
company with its principal place of business in Ontario, Canada. It is doing business in the State

of Arkansas and has aides §167selyes o be IErrptimmef the Siateofaskeeses. ofisdiiaP3/2007  Pafe 4B of 5
is appropriate pursuant to the Arkaﬁsas Long Arm Statute, Ark. Code Ann. 16-4-101 and service

may be effected through the Hague convention on service abroad of judicial and extrajudicial
documents and civil or commercial matters at 8 Falconer Drive, Streetsville, ON, Canada LSN
1B1.

Menu Foods Midwest Corp. is a Delaware corporation and may be served through its
registered agent for service, The Corporation Trust Company, Corporation Trust Center-,l 1209
Orange Street, W:lmmgton DE. Defendant, Menu Foods Holdmg, Inc., is a Delaware
corporatlon and may be served through it registered agent for service, The Corporation Trust
Company, Corporation Trust Center, 1209 Orange Street, Wilmington Delaware. Menu Foods
operates two manufacturing plants in the United States and distributes their pet food products
throughout the entire United States including Arkansas.

Defendant, Menu Foods, Inc. is a New Jersey corporation and may be served through its
registered agent for service, Corporation Trust Company, 820 Bear Tavem Road, West Trenton,
New Jersey. Upon information and belief, Defendants Menu Food Midwest Corp., Menu Foods
South Dakota Inc., Menu Foods, Inc., and Menu Foods Holdings, Inc., are wholly owned
subsidiaries of Menu Foods Income Fund, a business registered in and headquartered in Ontario,
Canada. The above listed Defendants are hereinafter referred to collectively as “Defendants™ or

“Menu Foods”

L AR SRRSO
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4. Defendant Wal-Mart Stores, Inc, (Wal-Mart) is a Delaware corporation
headquartered in Bentonville, Arkansas that sells Menu Food products throughout their retail
stores in Arkansas and thronghout the United States. Wal-Mart is the single largest distributor of

Menu Foods products. Plaintiffs purchased the contaminated pet food at the Wal-Mart store in

Bentonville, AR. MemsRogdopasiayd veee Bravdspiyt foopexslysivsly for WeliMpd4/23/2007  Pag

under a private label agreement.

JURISDICTION AND VENUE

5. This Court has jurisdiction over the subject matter of this action pursuant to 28
U.8.C. §§ 1332(d)(2). The matter in controversy exceeds $5,000,000, is a class éction and there
are members of the proposed Class that are citizens of States different than at least ane of the
Defendants. ‘ e

6. Venue is proper in this district under 28 U.S.C. § 1391 (b) and (d). Defendant
‘Wal-Mart is headquartered in the District. Defendant Menu Foods Income Fund is a foreign '
corporation headquartered outside the United States and distributes, through retailers such as
Wal-Mart, the pet food products in issue in the District. Additionally, Plaintiffs purchased -lhe
tainted pet food in the District.

FACTS

7. Defendant, Menu Foods told the U. S. Food and Drug Administration, that they
had become aware of the contamination on February 20, 2007. Menu Foods believed that the
contmninaﬁon came.from their supplier of Wheat Gluten. Defendant, Menu Foods conducted
test to determine if the contamination was harmful to pets on February 27, 2007. The results of

the test resulted in death to one out of every six pets who consumed the contaminated pet food.

e 48 of 5
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8. Defendants Menu Foods and Wal-Mart did nothiné to prevent the distribution of
the contaminated pet food until weeks after the discovery oceusred. This action, or lack thereof,

permitted and caused additional harm to thousands of pet owners in Arkansas and throughout the

- country,

9. Phin@hevmdmersoigseT PRty Titdaasieds Tl e8523/2007 Pagje 4gof 5

were named “Fred” and “Grinch.” Plaintiffs fed the two cats “Special Kitty” cat food which was -
made by Menu Foods exclusively for Wal-Mart under a private label agreement.

10.  Beginning around Febmaxly, 2007, Plaintiffs noticed that both ca’té were acting
differently and had begun to lose weight. In a’tragic irony, Plaintiff forced the cats to eat more
of the contaminated pet food, unaware that the pet food was contaminated and the cause of the
poor health,

“211.  OnMaithi18, 2007, Plaintiff was finally made aware through the media that a >
recall'had been issued for the pet food by the Defendant, Menu Foods and that t]:;e pet food could - - .
canse kidney failure and other symptoms that were being experienced by the Plaintiffs’ cats. On
March 19, 2007, Plaintiffs took their cats to their veterinarian for examination. That same day,
the veterinarian ran some tests and informed the Plaintiffs that both cats were suffering from
kidney failure due to the consumption of the contaminated pet food, The veterinarian suggested
that the only chance of survival for the cats was a very expensive procedure in which the

likelihood of success was very small.
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12.  The veterinarian diagnosed the kidney failure to be the result of the cats
consumption of contaminated pet food. The veterinarian recommended that the Plaintiffs call a
Menu Foods hotline number which she provided to the Plaintiffs. The hotline had been set up on
or around March 17, 2007, nearly threc weeks after Menu Foods had become aware of the
problem. The veteringripgeupgsyied oMo E99ds O PRSE LG ERERSIve PEH WA723/2007  Pape 48 of 5

13.  The Plaintiffs called the hotline number around a hundred times to determine if
Menn Foods would pay for the procedure and never reached an operator or atiswering machine.
Finally, out of desperation the Plaintiffs called another number for Menu Foods and left a
message for somebody from Menu Foods to call them. The message was never retumned.

14,  Around 3:30 p.m. on the afiernoon of March 19, 2007, Plaintiffs made the
decision that their cats could not suffer any further and euthanized thE cats,

CLASS ACTION ALLEGATIONS |

15.  Plaintiffs brings all claims as class. claims pursuanf:;-to Rule 23 of the Federal
Rules of Civil Procedure. The requirements of Rule 23 are met with respect {o the Class defined
below.

16.  Plaintiffs bring their claims on their own behalf, and on behalf of the following
Class:

All persons in the United States who purchased contaminated pet
food from Wal-Mart that was produced by Menu Foods.

17.  The Class is so numerous that joinder of the individual members of the proposed
Class is impracticable. The Class, upon information and belief, includes millions of members,

i8.  Questions of law or fact common to the Class exist as to Plaintiff and all Class
Members, and these common questions predominate over any questions affecting only individual

members of the Class. Among the common questions of law or fact are the following:

W
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a Whether Defendants were negligent in allowing pet food products

in the United States to be contaminated with a dangerous ingredient that was not
safe for consumption.

b. Whether Defendants owed a duty to pet owners by ensuring that
the pet food was not contaminated with dangerous ingredients;
c. Whether Defendants® conduct amounted to breach of such a duty;
Case 3:07-cv-00706-BTM-POR  Document 6  Filed 04/23/2007 - Page 4@of 5
d. Whether Defendants® conduct was a proximate cause of Plaintiff’s
and the Class Members® damages;
e. - Whether Defendants are responsible for the contamination of the
pet food;
f Whether Defendants were negligent per se;
g Whether Defendants are stnctly liable;
h. Whether Defendants breached their Wananty of merchantability.
i. Whether Defendants produoed marketed dxstnbuted andsolda
defective product RERa
J- Whether Defendants failed to adequately wani-"consmners of
contaminated pet food.

k ‘Whether Defendants purposefully failed to adequately wam
consumers of contaminated food supply for economic benefit.

1. Whether Plaintiff and the Class Members are entitled to damages
and, if so, the proper amount of such damages; and

m. Whether Defendants purposefully failed to adequately warn
consumers of contaminated foed supply for economic benefit.

COUNT I
Negligence
19.  Plaintiff incorporates by reference all of the allegations contained above.
20. Defendants owed a duty to Plaintiff to ensure that the pet food was not

contaminated with dangerous and harmful ingredients.

| SRR W R L P .. . e o - - - |
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21.  Defendants breached that duty by allowing the contamination of the pet
food supply with a dangerous and harmful ingredient during the approximate time of
time January 2007 to March, 2007.

22.  Defendants’ actions proximately caused damage to Plaintiff and the Class,

23. Plamtcx; Sec? thg gsg 79&:6 squerecF c?aIFgagengya Toss E) pro;lyz d 0442§/2007 Page 4fof 5

medical bills, and cost of purchasing new, uncontaminated pet food.
COUNT I1

Nepligence Per Se

24 Plairtiff incorporates by reference all of the allegations contained above.
25. Defendaﬁisf acts and/ 9‘;; omissions  as described herein constitute
neg]igence pex se.

i 26.  Defendants. héd a duty fo ensure that their pet food was produced,
transported, marketed, dishibuted, and sold in a manner consistent with gdvermnental
regulations.

27.  Defendants breached this duty in violation of regulatory standards.
28.  Such breaches directly and proximately caused damages to the Plaintiff
and the Claés.
29.  Plaintiff and the Class have suffered damages due to Defendants failure to
conform to the United States Food and Drug Administration regulations.
COUNT I

Strict Liability- Defective in Design or Manufacture

30.  Plaintiff incorporates by reference all of the allegations contained above.
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31. Defendants placed into the stream of commerce an unreasonably
dangerous product that is not fit for consumption and in violation of the Defendants |
Warranty of Merchantability owed to Plaintiff.

32. As a result of Defendants’ actions, Plaintiff and the Class Members have

se 3:07-cv-00706-BTM-POR Document 6 Filed 04/23/2007

suffered sigmficantcc:ﬁamages. _
33.  Exercise of reasonable care by the Plaintiffs and the Class members could
not have eliminated the dangerous product or prevented the related injuries. |
34. Plaintiff and the Class Members have been damaged enormously, and
they seek injunctive relief.from further contamination, compensatory damages, punitive
damages for reckless and willful conduct, attorney fees and costs, and all otl}é;‘ proper
2 andjustrelief.
S -~ COUNTIV

Strict Product Liability - Failure to Warn

35.  Plaintiff incorporates by reference ail of the allegations contained above.

36.  Defendants placed into the stream of commerce an unreasonably
dangerous préduct that is not fit for consumption.

37.  Defendant failed to warn Plaintiff or Class Membgrs of the dangers on the
Defendants’ labels or through other means of advertising unil after enormous damage
had been suffered by the Plaintiffs and the Class Members.

38.  Even after Defendant became aware of the dangerous contamination of its
pet food, they still refused to warn the consumers and allowed countless other

consumers to purchase the contaminated pet food and suffer great harm.
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39.  As aresult of Defendants’ actions, Plaintiff and the Class Members have
suffered significant damages. .

40.  Exercise of reasonable care by the Plaintiffs and the Class members could
not have eliminated the dangerous product or prevented the related injuxies.

41. PlamC Se tg7 &V O%Qnébgglxlave%gen daDrgg'g %m}erouls:f

they seek injunctive relief from further contamination, compensatory damages, punitive

led %4/23/2007 Pade 4% of 5

r

damages for reckless and willful conduct, attorney fees and costs, and all other proper
and just relief.
JURY TRIAL DEMANDED
42, Plaintiff demands a jury of twelve.
PRAYER
WHEREFORE, Plaintiff, on behalf of himself and all others similarly situated,
request that he and the other Class Members have judgment entered in their favor and
against Defendants, as follows:
A, An order certrl:f_ying that this action, involving Plaintiff’s and the
Class Members' separate and distinct claims, be maintained as a nationwide class action
under Rule 23 of the Féderal Rules of Civil Procedure and appointing Plaintiff and their
undersigned counsel to represent the Class;
B. An award, for Plaintiff's and each Class Members’ separate an;:I
distinct claims, of compensatory damages and pre- and post-judgment interest thereon;
C An award for Plaintiffs and the Class Members of punitive

damages for reckless and wanton conduct;

000398




y ' Case 5:07-cv-05055-RTD  Document 1 Filed 03/23/2007 Page 10 of 10

D. injunctive relief to prevent further contamination of the American
pet food supply; and

E. All other appropriate and just relief.

DATED: March 232007 3:07-cv-0ﬁz§§m '. g?ﬂa%%ws Filed 04/23/2007 Pade 5qof 5

A A

Jeremy Y. Hutchinson

Jeremy Y. Hutchinson
Jack Thomas Patterson II
Stephens Building

111 Center St., Suite 1315
Little Rock, AR 72201
Phone: (501) 372-3480
Fax: (501) 372-3488

Richard Adams ‘

James C. Wyly

Sean F. Rommel

PATTON, ROBERTS, MCWILLIAMS
& CAPSHAW, L.L.F.

Century Bank Plaza, Suite 400

P.O. Box 6128

Texarkana, Texas 75505-6128

Phone: (903) 334-7000

Fax: (903) 334-7007 -

ATTORNEYS FOR PLAINTIFF
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