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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF FLORID
07-6 A28 CIV-COHN

Case No.

CHRISTINA TROIANO, Individually and On
Behalf of All Others Similarly Sitnated,
JURY TRIAL DEMAND
Filed 04/23/2007 Page 3Jpof 5:

Case 3:Phigtff)0706-BTM-POR  Document 6

CLASS ACTION COMPLAINT o5
ras
- g

Vs,
MENU FOODS, INC. and MENU FOODS A ' L, T 1
INCOME FUND, SE: % rg- !
Defendants. ‘ _ _9'9?_,:‘;:' :% z
/ R giég:
= S .
o%s = } —=
i

P]élﬁhff Christina Troiano (“Plaintiff”), individually and on behalf of all others stmil&¥ly

LY
situated, filés this Class Action Complaint against Defendants Menu Foods, Inc., a New Jersey
Corporation and Menu Foods Income Fund, a foreign corporation (collectively “Defendants™) and

alleges as follows:
L INTRODUCTION

L This is a class action lawsuit brought on behalf of Plaintiff and others similarly

situated who purchased pet food and pet food products preduced, manufactured and/or distributed by

Defendants that cansed injury, illness, and/or death to Plaintiff’s household pets

2 Defendants are the leading North American private label/contract manufacturer

of wet pet food products sold by supermarket retailers, mass merchandisers, pet specialty
refailers, and other wholesale and retail outlets, including Wal-Mart, Safeway, Kroger,
and has provided pét food

PetSmart, Inc., Giant Food, and other large retail chains,

products to or for Proctor & Gamble, Inc. Defendants produce hundreds of millions of containers

of pet food annually.
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3. Defendants designed, manufactured, marketed, advertised and warranted their pet
food products. In conjunction with each sale, Defendants marketed, advertised and warranted that
the Products were fit for the ordinary purpose for which such goods were used — consumption by
houschold pets — and were free from defects. Defendants produce the pet food products intending that
consumers will purch@g e 8D pOGTOG 1 EERIdIesxD Forandnydabel epme plageipduobe8/2007  Page 4pf 5:
or the location where pets actually consume them. The pet food products were intended to be placed
in the streain of commerce and distributed and offered for sale and sold to Plaintiff and purchasers in
Florida and the United States and fed to their pets.

4. Plaintiff brings this action, pursuant to Rule 23 of the Federal Rules of Civil
Procedure, on her own behalf and as a representative of a class of persons consisting of all persons in
the United States who purchased, or incurred dafnagcs by using pet food produced manufactured
andfor distributed by Defendants that was or will be recalled by <‘fh"e Defendants, ingiuding that
produced from December 3, 2006 up to and including March 6, 2007. The pet food products
referenced in this paragraph will hereinafler be referred to as the “Products.”

5. As aresult of the defective Products, Plaintiff and members of the Class have suffered
damages in that they have incurred substantial veterinary bills, death of pets,.and purchased and/or
own pet food and pet food products that they would not otherwise have bought had they known such
products were defective.

6. Defendants know and have admitted that certain of the Products produced by the
Pefendants between December 3, 2006 and March 6, 200;1 are defective and causing injury and
death to ho.usehold pets, and on March 16, 2007, initiated a recall of some of the Products. Further,
the Food and Drug Adminisfrati on has reported that as many as one in six animals died in tests of the

Products by Defendants last month after the Defendants received complaints the products were
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poisoning pets around the country. A spokeswoman for the New York State Department of
Agriculture and Markets has said that rodent poison was determined to have been mixed into the
Producis by Defendants.
18 PARTIES

7. Phinifhiea3osifeny GUHOGBITTR@H loriorteniantadly Maidoo2092/2007  Page 5fof 5:
purchased Jams Select Bytes Cat Food from a Publix grohccry store in Deerfield Beach, Florida. The |
Jlams Select Bytes Cat Food purchased by Pléintiff is a part of the group of Products that were
produced, manufactured and/or distributed by Defendants.

8. Defendant Menu Foods, Inc. is a New Jersey corporation with its principal place of
business in the State of New J ersey, specifically located at 9130 Griffith Morgan Lane, Pennsauken
NJ08110.:

9 . Defendant Meénu Foods, Inc. ié‘ﬁltimately owned or:controlled by Defendant Menu : ;
Foods Income Fund, an unincorporated company with its principal place of business in the Province
of Ontario, Canada. Some of Defendant Menu Foods, Inc.’s high managerial officers or agents with
substantial authority are also high managerial officers or agents of Defendant Menu Foods Income
Fund.

10. Plaintiff, individually and as representative of a Class of similarly situated persons
more defined below, brings suit against the named Defendants for offering for sale and selling to
Plaintiff and members of the Class the Products in a defective condition and thereby cauéing

damages to Plaintiff and members of the Class,
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1IX.  JURISDICTION AND VENUE

11. This Court has jurisdiction over this action pursuant to 28 U.S.C. §1332 and
subsection (d), and the Class Action Faimess Act of 2005, Pub. L. 109-2 (Feb. 18, 2005);
and over supplemental state law claims pursuant to 28 U.S.C. §1367.

12 Venm@aserepe7ievhiB07a6: Bil\juf iR distip pursent 6 28FRISAC0§128/2007  Page 6§pf 5:
and/or Pub. _L. 109-2 because a substantial part of the events or omissions giving
rise to the claim occurred in this judicial district. In this judicial district, Plaintiff purchased the.
recalled pet food products made By Defendants, and her household pets ate and consumed the
Products. Thousands of other consumers — including other members of the Class — purchased the
Products in this judicial district from retailers that Defendants, their agents, affiliates, or others
controlled or were in privity wi‘th. In turn, retailers or others sold the Products to the general public,
including Plaintiff, and members of the Class.. The Products were purchased for consumption by the
pets of Plaintiff and the other members of the Class. Defendants made or caused these products to be
offered for sale and sold to the public, including Plaintiff.

IV.  SUBSTANIIVE ALLEGATIONS

Defendants and their Defective Pet Food
13. Defendants are in the business of manufacturing, producing, distributing, and/or
selling pet food under various brands or labels, andfor for third party firms, including:
America’s Choice, Preferred Pets, Authority, Best Choice, Companion, Comp]iments,‘
Demoulus Market Basket, Eukanuba, Fine Feline Cat, Food Lion, Food Town, Giant
Companion, _Hannaford,‘ Hill Country Fare, Hy-Vee, lams, Laura Lynn, Li’l Red, Loving

‘Meals, Meijer’s Main Choice, Nutriplan, Nutro Max Gourmet Classics, Nutro Natural

Choice, Paws, Pet Pride, President’s Choice, Priority, Sav-a-Lot, Schnucks, Science Diet

00C404




1

"Case 0:07-cv-60428-JIC  Document1  Entered on FLSD Docket 03/26/2007 Page 5 of 18

Feline Savory Cuts Cans, Sophsitacat, Special Kitty US, Springfield Prize, Sprout, Total
Pet, Wegmans, Westen Family, White Rose, and Winn Dixie. Defendants has manufactured or

produced pet food for private labels for aproximately17 of the 20 leading retailers in the United

_States. _
4. Deferdgnis’ 3 priessso0rawisTmepduringoipderite  digtilbating2972007  Page 7jof 5:
selling dog food under various brands or labels, and/or for third party firms, including:
America’s Choice, Preferred. Pets, Authority, Award, Best Choice, Big Bet, Big Red,
Bloom, Bruiser, Cadiliac, Companion, Demoulus Market Basket, Eukaﬁuba, Food Lion, Giant
Companion, Great Choice, Hannaford, Hill Country Fare, Hy-vee, lams, Laura Lynn, Li’l Red,

. Loving Meals, Meijer’s Main Choice, Mixables, Nutriplan, Nutro Max, Nutro Ultra, Nutro, O'Roy
US, Paws, Pet Essentials, Pet Pride - Good & Meaty, President’s Choice, Price Chopper, Priority,
Publix, Roche Brothers; Sav-a-Lot, Schnucks, Shep Dog, Sprout, Statler Bros, Total Pet, Western;; .
Family, White Rose, Winn Dixie, and Your Pet.

15.  Defendants produce millions of pouches or containers of pet food products each year,
a substantial portion of which are sold or offered for sale in Florida. Upon information and belief,
Defendants have sold, either directly or indirectly, thousands of units of defective pet food and pet
food products nationwide and in the State of Florida.

16. Defendants manufact.ured, marketed, advertised, warranted and sold, either directly
or through their authorized distribution channels, the Products that cansed Plaintiff’s damages.
Plaintiff and members of the Class have been or will be forced to pay for damages caused by the

defect in Defendants’ Products.
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Factual Ailegations Related to Plaintiff

17. In early March, 2007, P!ainti.ff purchased Jams Selecﬁ Bytes Cat Food pet food froma
national chain grocery store, Publix, operating in Deerfield Beach, Florida.

18. Over the course of the next few weeks, Plaintiff fed the cat food to her two cats, Angel
and Piescat. Towardgthe eng of thaypedqh BISMIHE @R notipiug thatdet Gits weitawh\G:4128/2007  Page 8jpf 5:
much of the Defendants’ product, and that the cats were leaving large pools of urine in their litter
box with little or no bowel movements.

19, On or about March 16, 2007, Defendants announced a recall of approximately 42
brands of “cuts and gravy style dog fodd, all produced by the Defendants between December 3, 2006
and March 6, 2007.” Defendants had initially received complaints from consumers as far back as
February 20, 2007 indicating that certain of Defendants’ pet food was causing kidnéy failure and
death in dogs and cats. Unfortunately, Plaintiff and the Class were riot made aware of:-'this recall for
several more days.

20. On March 20, 2007, following another few days of unusual behavior from her cats,
Plaintiff took her cats to the veterinarian. The veterinarian advised Plaintiff that both of her cats
were suffering from kidncy‘ failure directly and proximately caused by the cat food. One of the
Plaintiff’s cats, Angel, died shortly thereafter, while the other cat, Piescat, remains at a veterinary

| hospital receiving treatment.

21. Thereafter, Plaintiff Vlearned about the recall and the potential problems that could
occur from feeding the Products to her pets. Prior to the recall, Defendants never warned Plaintiff or
any other member of the Class that the Products would cause their pets to have health problems. As

- referenced above, Defendants knew about the risks of injury or death at least one month pridr to the

time that Plaintiff fed the Products to her cat.
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22, Asaresult of their purchases of the Products, as set forth above, Plaintiff and other
members of the Class have suffered and will suffer damages, including consequential and incide_ntal
damiages, such as the loss and disability of their household pets, costs of purchasing the Products and
replacing it with a safe product, including sales tax or a sirﬂilar tax, costs of making an additional
trip to a retail store @ pvecrg Ay 007OBBTIMIEIDR food) deuprientBpostétide ©a23/2007  Page 9 pf 5:
refund offered by Defendants, the cost of veterinarians, treatment, medicines and the trip(s) to make
such visits for diagnosis and treatment, and otherwise.

V. CLASS ACTION ALLEGATIONS

23, Plaintiff brings this action on her own behalf and as a Class action pursuant to Rule
+ - 23(b)(2) of the Federal Rules of Civil Procedure on behalf of the following proposed class::
All persons in the United States who purchased, or incurred damages by using, pet- -
. food produced or manufactured by Defendants that was or will be recalled by the
Girha Defendants, including that produced from December 3, 2006 up:to and including . -
March 6, 2007. |
Upon compietion of discovery with respect to the scope of the Class, Plaintiff reserves the right to-
amend the class definition. Excluded from the Class are Defendants, their parents, subsidiaries and
affiliates, directors and officers, and members of their immediate families. Also excluded from the
Class are the court, the Court’s spouse, all persons within the third degree of relationship to the
Court and its spouse, and the spouses of all such persons.!
24,  Numerosity: The members of the Class are so numerous and geographically diverse

that joinder of all of them is impracticable, While the exact number and identities of members of the

Class are unknown to Plaintiff at this time and can only be ascertained through appropriate

' See Canon 3.C(3)(a) of the Code of Conduct for United States Judges.
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discovery, Plaintiffs believe and therefore aver that there are thousands of Class members throughout
the United States.

25.  Commonality: There are qucstiong of fact and law common to members of the Class
that predominate over any questions affecting any individual members including, inter alia, the
following: Case 3:07-cv-00706-BTM-POR  Document 6  Filed 04/23/2007 Page 1qof 5

(a) Whether Defendants sold pet food and pet food products that were recalled or
subject to a recall.

(b) Whether Defendants advertised, represented, or held itself out as producing or
manufacturing a pet foéd product that was safe for pets of the class members.

()  Whether Defendants expréssly warranted these products.

(d) Whether Defendants purported to disclaim any express warranty.

(e) W hether Defqndal;ts:pm-ported to disclaim any implied warranty.

€}) Whether any limitation on warranty fails to meet its essential purpose.

(g) Whether Defendants inte;;ded that the Products be purchased by Plaintiff,
Class members, or others.

(h) Whether Defendants intended or foresaw that Plaintiff, class members, or
others would feed the Products to their pets.

() Whether Defendants recalled the pet food products.

G) Whether Defendants was negligent .in manufacturing or processing the
Products.

(k) Whether using the Products as intended - to feed their pets - resulted in loss,
injury, damage, or damages to the Class.

)} Whether Defendants’ negligence proximately caused loss or injury to damages.
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(m)  Whether Class members suffered direct losses or damages,

(n) Whether Class members suffered indirect losses or damages.

(0}  Whether Defendants’ acts or practices violated the Florida Deceptive and
- Unfair Trade Practices'Acts.

26.  Typicalitys Plaintidys0das B TiticalRie aosnfdrt dher RtabeB4MB£2007 - Page 14 of 5
Class in that all such ¢laims arise out of Defendants’ conduct in manufacturing, producing and
entering into the stream of commerce defective pel food and pet food products, Defendants’ conduct
surrounding the recall of its product, and Plaintiff’s and Class Members’ purchase and use of
Defendants’ products. Plaintiff and the other members of the Class seek identical remedies under
identical legal theories, and there is no antagonism or material factual variation between Plaintiffs"
claims and those of the Class.

. 27.  Adequacy: Plaintiff will fairly and adequately protect the inté%résts of the Clasé%‘-(
Plaintiff’s claims are coextensive with, and not antagonistic to, the claims of thé other members of *
the CIass?. Plaintiffis wiIliﬁg and able to vigc;'rously prosecute this action on behalf of the Class, and
Plaintiff has retained competent counsel experienced in litigation of this nature.

28.  Plaintiff brings this action under Rule 23(b)(3) because common questions of law and
fact (identified in pmagraph 25 above) predominate over questions of law and fact affecting
individual membc?s of the Class. Indeed, the predominant issue in this action is whether
Defendants’ pet food and pet food products are defective and have caused damages to Plaintiff and
the members of the Class. In addition, the expense of litigating each Class member’s claim
individually would be so cost prohibitive as to deny Class members a viable remedy. Certification

under Rule 23(b)(3) is appropriate because a class action is superior to the other available methods
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for the fair and efficient adjudication of this action, and Plaintiff envisions no unusual difficulty in
the management of this action as a class acﬁon.

29.  The undersigned counsel for Plaintiff and the Class request that the Court
appoint them to serve as class counsel first on an interim basis and then on a permanent
basis. Undersigned @gg@c@:@ﬂL@ﬁr@Oﬂ@Bﬁ&ﬁMtdﬂGEbresdﬁDﬂmﬁMﬂés& of Bitedl84/632007 Page 14 0of 5
identified or investigated the Class’s potential claims, are experienced in handling class
actions, other complex litigation, and consumer claims of the type asserted in the action,
know the applicable law, will commit sufficient resources to represent the class, and are
best able to represent the Class.

30, Plaintiff requests this Court to certify this Class in accordance with Rule 23
and the Class Action Faimess Act of 2005.

R VI.  CAUSES OF ACTION

FIRST CAUSE OF ACTION
Blreach of Implied Warranty

31, Plaintiff hereby adopts and incorporates by reference paragraphs 1-30 as if more fully
set forth herein. -

32. Defendants manufactured, marketed, sold and distributed the Products.

33.  Atthe time that Defendants marketed, sold, and distributed the Products, Defendants
knew of the purpose for which the Products were intended and impliedly warranted that the Products
were of merchantable quality and. safe and fit fur such use,

34.  Plaintiff reasonably relied upon the skill, superior knowledge and Judgment of the
Defendants as to whether the Products were of merchantable quality and safe and fit for its intended

use.

10
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.35, Due to Defendants’ wrongful conduct as alleged herein, Plaintiff could not have

known about the risks and side effects associated with the Products until after ingestion by Plaintiffs
cats.
36.  Contrary to such implied warranty, the Products were not of merchantable quality and
were not safe or fit fop8eiigEnded®9706-BTM-POR  Document 6  Filed 04/23/2007 Page 19 of 5
37.  Asadirect and proximate result of Defendants’ breach of implied warranty, Plaintiff
suffered damages as alleged herein.
WHEREFORE, Plaintiff, on behalf of herselfand all others similarly situated, prays forrelief
and judgment aéainst Defendants as follows:
- (@) . Foran order certifying the Class under the appropriate provisions of Rule 23,
as well as any appropriate subclasses, and appointing Plaintiff and their legal counsel to represent the
Class;
«» (b} Awarding actual and consequential damages;
(c) Granting injunctive relief; |
(&)  For pre- and post-judgment interest to the Class, as allowed by law;
(e) Forreasonable attorneys’ fees and costs to counsel for the Class if and when
pecuniary and no-n-pecuniary benefits arc obtained on behalf of the Class; and
H Granting such other and further relief as is just and proper. |

SECOND CAUSE OF ACTION
Breach of Express Warranty

38.  Plaintiff hereby adopts and incorporates by reference paragraphs 1-30 as if more fully
set forth herein.

 39.  Defendants expressly warranted that the Products were safe for consumption by pets.

11
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40.  The Products did not conform to these express representations because the Products
are not safe and cause serious side effects in pets, including death.

41.  Asadirect and proximate result of the breach of said warranties, and as the ditect and
legal result of the defective condition of the Products as manufactured and/or supplied by
Defendants, and oth@rsarogdvine\ w0 E81BE Nededbrl he@iochipiatiff &/2s cRibed| t0 41872007 Page 14of 5
damages.

WHEREFCRE, Plaintiff, on behalf of herself and _aII others similarly situated, prays for relief
and judgment against Defendants as follows:

(a) For an order certifying the Class under the appropriate provisions of Rule 23,
as well as any appropriate subclasses, and appointing Plaintiffand their legal counsel to represent the
Class;

) Awarding actual and consequential damages;

- (c)  QGranting injunctive relief:

(d) For pre- and posl-judgment interest to the Class, as allowed by law;

(e) For reasonable attorneys’ fees and costs to counse! for the Class if and when
pecuniary and non-pecuniary benefits are obtained on behalf of the Class; and

) Granting such other and further relief as is just and proper.

“THIRD CAUSE OF ACTION
Negligence

42.  Plaintiff hereby adopts and incorporates by reference paragraphs 1-30 as if more fully
set forth herein.

43.  Defendants owed Plaintiff a duty to only offer safe, non-contaminated products for

consumption by household pets.

12
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44, Through its failure to exercise the due care, Defendants breached this duty by
producing, processing, manufacturing, and offering for sale the Products in a defective condition that
was unhealthy to the Plaintiff’s pets.

45. Additionally, Defendants breached their duty of care to Plaintiff by failing to use
sufficient quality coptrobgerform ade@GiRUS BT PrPORanuEGSing erodections dept0e@®2007  Page 19 of 5
and failing to take sufficient measures to prevent the Products from being offered for sale, sold, or fed
to pets.

46. Defendants knew or, in the exercise of reasonable care should have known, that- the
Products presented an unacceptable risk to the pets of the fIaintiff, and would result in damage that
was foreseeable and reasonably avoidable.

47.  Asadirect and proximate result of Defendants’ above-referenced negligence, Plaintiff and
has suffered loss and damages.

WHEREFORE, I;iaintifﬁ on behalf of herself and all others similarly situated, prays for relief
and judgment agaimﬁ Defendants as follows:

(a) For an order certifying the Class under the appropriate provisions of Rule 23,
as well as any appropriate subclasses, and appointing Plaintiff and their legal counsel to represent the
Class;

(b)  Awarding actual and consequential damages;

(c) Granting injunctive relief;

{d)  For pre- and post-judgment interest to the Class, as allowed by law;

(e) For reasonable attomneys’ fees and costs to counsel for the Class if and when
pecuniary ahd non-pecuniary benefits are obtained on behalf of the Class; and

)] Granting such other and further relief as is just and proper.

I3
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FOURTH CAUSE OF ACTION
Strict Product Liability

48.  Plaintiffhereby adopts and incorporates by reference paragraphs 1-30 as if more fully
set forth herein.

. Defepdants agprodycstirpaaioireeid/ordistiiemotthe PRdect4/23/2007  Page 16 of 5

50.  The Products produced, manufactured and/or distributed by Defendants were
defective in design or formulation in that, when the Products left the hands of the Defendants, the
foreseeable ﬁsks exceeded the benefits associated with the design or formulation,

5. Defendants’ Products were expected to and did reach the Plaintiff without substantial

. . change in condition. |
52. Alternatively, the Products manufactured and/or supplied by Defendants were
.. defective in design or formulation, in that, when they left the hands of the Defendants, they were
. ‘wnreasonably dangerous, more dangerous than an ordinary consumer: would expect, and fmore
dangerous than other pet food products without concomifant accurate information and warnings
accompanying the product for the Plaintiff to rely upon.

53. The Products produced, manufactured and/or distributea by Defendants were
defective due to inadequate warning and/or inadequate testing and study, and inadequate reporting
regarding the results of same.

54.  The Products produced, manufactured aﬁd/o’r distributed by Defendants were
defective due to inadequate post-marketing warning or instruction because, after Defendants knew or
should have known of the risk of injury from the Products, Defendants failed to immediately provide

adequate warnings to the Plaintiff and the public.

14
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55. Asthedirect and legal result of the defective condition of the Products as produced,
manufactured and/or distributed by Defendants, and of the negligence, carelessness, other
wrongdoing and actions of Defendants described herein, Plaintiff suffered damages.

WHEREFORE, Plaintiff, on behalf of herself and all others similarly situated, prays for relief
and judgment again@ Refe@loTs ey fOAEE-BTM-POR  Document 6  Filed 04/23/2007 Page 1§of 5

(@)  Foranorder certifying the Class under the appropriate provisions of Rule 23,
as well as any appropriate subclasses, and appointing Plaintiffand their legal counsel to represent the
Class;

(b)  Awarding actual and consequential damages;

(c) Granting injunctive relief;

(d)  For pre- and post-judgment interest to the Class, as allowed by law;

ée) For reasonable attorneys’ fees and costs to counsel for the Class if and when
pecuniary and non-pecuniary benefits are obtained on behalf of the Class; and

® Granting such other and further relief as is just and proper.

FIFTH CAUSE OF ACTION
Unjust Enrichment

56. Plaintiff hereby adopts and incorporates by reference paragraphs 1-30 as if more fully
set forth herein.

a7, As a direct, proximate, and foreseeable result of Defendénts’ acts and otherwise
wrongful conduct, Plaintiff suffered damages. Defendants profited and benefited form the sale of
the Products, even as the Products caused Plaintiff to incur damages.

58. Defendants have voluntarily accepted and retained these profits and benéﬁts, derived

from consumers, including Plaintiff, with full knowledge and awareness that, as a result of

15
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Defendants’ unconscionable wrongdoing, consumers, including Plaintift;, were not receiving
products of the quality, nature, fitness, or value that had been represented by Defendants or that
reasonable consumers expected. Plaintiff purchased pet food that she expected would be safe and
healthy for her cats and instead has had to now endure the death of one of her beloved pets and the
hospitalization of the giber3:07-cv-00706-BTM-POR  Document 6  Filed 04/23/2007 Page 1§ of 5
59. By virtue of the conscious wrongdoing alleged in this Complaint, Defendants have
been unjustly enriched at the expense of the Plaintiff who is entitled to, and hereby seeks, the
disgorgement and restitution of Defendants® wrongful profits, revenue, and benefits, to the extent,
and in the amount, deemed appropriate by the Court; and such other relief as the Court deems just
and proper to remedy Defendants’ unjust enrichment.
WHEREFORE, Plaintiff, on behalf of herselfand all others similarly sitvated, prays for relief
and judgment against Defendants as follows: e
(a) For an order certifying the Class under the appropriaté provisions of Rule 23,
as well as any appropriate subclasses, and appointing Plaintiff and her legal counsel to represent the
Class;
(b) Awarding reimbursement, restitution and disgorgement from Defendants of
the benefits conferred by Plaintiff and the Class;
(©) For pre- and post-judgment intereét to the Class, as allowed by law;
| (d)  Forreasonable attorneys’ fees and costs to counsel for the Class if and when
pecuniary benefits are obtained on behalf of the Class; and

(& Granting such other and further reiief as is just and proper.

16-
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JURY DEMAND

Plaintiff and the Class demands a jury trial on all issues triable by a jury.

DATED: March 26, 2007 LERACH COUGHLIN STOIA GELLER
RUDMAN & ROBBINS LLP
PAUL J. GELLER
Florida Bar No. 984795
Case 3:07-cv-00706-BAgellp@Iarachdeaement 6 Filed 04/23/2007 - Page 19Qof 5
STUART A. DAVIDSON
Florida Bar No. 84824
sdavidson@lerachlaw.com
JAMES L. DAVIDSON
Florida Bar No. 072371 _
Jdavidson@lerachlaw.com

-

s

e STUART #-DAVIDSON

foe 120 E. Palmetto Park Road, Suite 500
Boca Raton, FL 33432-4809
Telephone: 561/750-3000
561/750-3364 (fax)

KOPELMAN & BLANKMAN
LAWRENCE KOPELMAN
Florida Bar No. 288845
Imk@kopelblank.com

350 E. Las Olas Blvd., Suite 980
Ft. Lauderdale, FL 33301
Telephone: 954/462-6855
954/462-6899 (fax)

Attorneys for Plaintiff and the Class

I:\Pot Lit 2007\Menu Foods\Complaint FRVAL.doc
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MAR 30 2007
IN THE UNITED STATES DISTRICT COURT M HM‘L

NORTHERN DISTRICT OF ILLINOIS, EASTERN DIVISOIIR, 113 D%Taﬁlgrmm

bOURy
DAWN MAJERCZYK. individually and on )
behall of a class of similarly situated individuals, )
).

PlainifE, 07CV1543

Case 3:07-cv-00706- BTM)POMD&%&QERSF@!J 04/23/2007 Pale 280of 5
y MAGISTRATE JUDGE NOLAN

) _—
MENU FOODS, Inc., a New Jersey Corporation, ) Jury Trial Demanded

i

Defendant.
_— X

CLASS ACTION COMPLAINT

Plaintiff Dawn Majerczyk brmgs this class action complaini against defendant Mcnu
Foods, Inc. (“Menu Foods™) to seek redres\ for herself and all other mdlwdualb mjuted by 'ﬁs sale
of contamina.tcd pet food throughout thc United States.

NATURE OF THE CASE

1. Menu Foods, one of the largest pet food manufacturers in the world, recently
issued a mass recall of 42 brands of cat food and 51 brands of dog food.

2. That recall was issued — belated ly — as a result of evidence that the pet food in
question was contaminated with a potentially lethal agent.

3. When ingested by an animal, the contaminaled pet food can cause immediate
renal faiture, resulting in the complete shutdown of the animal’s kidneys and, ultimately, its
death.

4. Menu Foods® actions in selling the contaminated food and Failing to issue the

reeall sooner were reckless and in breach its duties and warranties to its cusiomers.
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5. Those actions were a proximate cause of injury to and the deaths of currently

untold numbers of pets, including plaint}{f Dawn Majerezyk’s cat, as described more fully below.

0. On behalf of' a nationwide class, Majerczyk secks redress for thut misconduct.
PARTIES
Case 3:07-cv-00706-BTM-POR  Document 6 Filed 04/23/2007 Paje 23 of 5
7. Plaintiff Dawn Majerczyk is a citizen of Tlinois, residing in Cook County, 1Hinois.
8. Defendant Menu Foods is the self-proclaimed “leading manufacturer of

' private-label wet pet food in North America 1t is a New Jerscy Corporation with its principle
place of business in New Jersey. It docs business throughout the United States, including Cook
County, THinois.

JURISDICTION |
9. The Court has original jun'sdiction over this complaint puréuant to 28 U.S.C,
§ 1332(d) because (a) plaintitf and numerious members of her putative class are cnuem of statcs
different from those of which Menu Foode is a citizen, (b) the amount in controversy exceeds
$5,000,000, cxclusive of interests and costs, and (¢) nonc of thejurisdictional exceptions
contained in 28 U.S.C. § 1332(d)(4)-(5) applies to the instant action.
VENUE
10.  Venue is proper in this district under, inter alia, 28 U.S.C. §§ 1391(a)(1).
FACTS |
11.  Menu Foods holds itself oul 1o the public as a manufacturer of safe, vutritious,
and high-quality dog und cat food.
12. Tt makes numerous cxpress warranties about the quality of its food and its

manufacluring facilities.
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13.  For example, Menu Foods touts the claim that it “manufacture[s] the private-label,
wet pet-food industry’s most comprehensive product program with the highest standards of

quality” and it opemies “slale-of-the-art” manufacturing facilitics in the United States and

Consi Case 3:07-cv-00706-BTM-POR  Document 6  Filed 04/23/2007 Page 23of 5

14.  Menu Foods intended for pet owpers to believe its statements and trust that its pet
food is of first-rate quality.

15.  On or aboul March 16, 2007, Menu Foods announced a recall of approximately 42
brands “cuts and gravy” style dog food ;md 51 brands of “cuts and gravy” style cat food, all
produced at Menu Foods' facility in E:pporia, Kansas, between Dec. 3, 2006, and March 6, 2007. .

16.  Weeks beforc the rccai.!};"i.l\.dnnu Foods had received numerous complaints
indicating that the pet food ori ginatilfg‘:_»:ffbm the Emporia plant was killing pets.

17. Asaresolt of these coﬁmplainl, Menu Foods tested its food on approximately 40to
50 pets. Scven of those pets died afterr ingesting the food.

18.  Despite havihg actual knowledge of both the complaints it received and its own
siudy, Menit Foods delayed for wecks before issuing the notice of recall.

19.  Even then, its recall was conducted in a negligent manner, For example, both its
wcbsité and the toll-free telephone number it provided to the public were frequentiy non-
operational. |

-FACTS RELATING TO THE NAMED PLAINTIFF

20.  On or gbout March 10, 2007, Majerczyk purchased several pouches of Special

Kitty Select Cuts from a2 Walmart store for her nine-year-old cat, Phoenix.,

21, Menu Foods is the manufacturcr of Special Kitty Select Cuts.

000421




22. On March 16, 2006, shortly after ingesting Menu Food's cat (ood, Phoenix went

into renal failute. Phoenix's kidneys shut down, and on March 17, 2007, ke had to be put down,

23, ~ Majerczyk incurred over $300 in veterinary expenses relating to the attempts to

~save Phoenix’s life.

Case 3:07-cv-00706-BTM-POR_~ Document 6
24.  Phoenix had been with Majercyk's family from birth.

Filed 04/23/2007

25,  The loss was devasting not only to Majerczyk, but also to her seventeen-year-old -

soﬁ und fourteen-year-old daughter as well.

CLASS ALLEGATIONS.

26. Majerczyk brings this action, pursuant to FRCP 23(b)(3), on behalf of herself and

a class (the “Class”) consisting of herself and all others who purchased pet food in the United '

States that was ultimately subject to the March 16, 2007 Menu Foods recall.

27.  Upou information and belief, there are over 100,000 members ofithe Class such

that joinder of all members is impracticable,

28.  Common questions of law and fact exist as 1o all members of the Class and

predominate over questions affecting individual members. Common questions for the Class

include:

(a) Did Menu Foods act negligently in failing to prevent the contamination of

its pet food?

(b)  Did Menu Foeds act negligently in failing to wamn its customers ina

timely and effective manner of the danger of its pet food?
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(). Did Menu Foods’ breach cxpress and/or implied warranties relating to the

sale of its pet food?

29.  Majereryk will fairly and adequately protect the interests of the Class, her claims
are typical of the claims of the members of the class, and she has retained counsel competent and

Case 3:07-cv-00706-BTM-POR ~ Document 6  Filed 04/23/2007

experienced in class action Hiigation. :

30.  Aclags actidn is superior to other available methods for fairly and efficiently
adjudicating this controversy because, among ather things, (2) joinder of all members of the class

is impracticable, and (b) many members of the class cannot vindicate their rights by individual

suils because their damages arc small relative to the burden and expense of litigating individual

actions. : \
COUNT L - H
by
(Brcacﬁ of Warrantics) (‘
31.  Plaintiff incorporates by reference the forégoinyg allegati(;ns.

32.  Menu Foods breached express warranties to Plaintiff and violated the Uniform
Commercial Codé.

33.  Menu Foods breached implied warranties to Plaintiff and violated the Uniform
Commercial Code.

34.  Mcm Foods breached the implied warranty of merchantabilily.

35.  Asa proximate cause of this misconduct, plaintiff and her class suftered actual

k damages, including without limitation the cost of the contaminated pet food and any resulting

veterinary bills.
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WHEREFORE, Plaintiff, on behalf of herself and the Class, prays fot the following

relief:

1. An order certifying the Class as defined ahove;

2. Anaward of actual damages;
Case 3:07-cv-00706-BTM-POR. Document 6  Filed 04/23/2007
3. Appropriate injunctive rclief}
4, Medical monitoring damages;
3. Reasonable attorney’s (ees and costs; and
6. Such further and other telief the Court deems appropriate.
COUNT II |
(Negligence) B

36, Plaintiff incorporates by reference the foregoing allegations,
P
7. . Menu Foods owed its customers aduty to offer safe, non-contaminated products
in the stream of commecree. |
| 38.  Menu Foods breached this duty by failing to exercise due care in the producing,
processing, manufacturing and ofTering for sale of the contaminated pet food described herein.
39, | Menu Foods furthei breached this duty by failing timely and effectively to warn
plaintiff and the class of the contamination even after it had actual knowledge of that fact and of
the resulting risks.
40.  Asaproximate cause thereof, plaintiff and her class suffered actual damages,
including without limitation the cost of the contaminated pet food and any resulting véterinary

bills.
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WHEREFORE, Plaintiff, on behalf of herself and the Class, prays for the following
relief:
1. An order certifying the Class as defined above,
2. An award of actﬁa] damages;
; Case 3:07-cv-00706-BTM-POR . Document 6  Filed 04/23/2007

. Appropriate injunctive relief}

4, Medical monitoring damages;

5. . Reasonable attomey’s fees and costs; and
6. Such further and other relief the Court deems appropriate.
JURY DEMAND

Plaintiff requests trial by jury of ait ¢laims that Lan be so tried.

March 20, 2007 i Dawn Majerczyk, individually and on behalf of a -
class of similarly situated individuals

Y/

one ot orneys

John Blim

Jay Edelson

Myles McGuire (Of Counsel)
Blim & Idelson, LLC

53 West Jackson Boulevard
Bnite 1642

Chicago, lllinois 60604

(312) 913-9400

(312) 913-9401 (TFax)
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TENNESSEE

KNOXVILLE DIVISION
LIZAJEAN HOLT, )
: )
Individually, and on behalf of similarly )
situated persons . .
Case 3:07-cv-00706-BTM-PQR  Rgcument 6  Filed 04/23/2007 Page 29of 5
Plaintiff, ) »
)
V. ) Class action
)
MENU FOODS, INC,, ) JURY DEMAND
) CLASS ACTION
Defendant. )
CLASS ACTION COMPLAINT
L. Class Action

1. Plaintiff, individually and as representative of a Class of similarly situated P
persons more defined below, brings suit against the named Defendant for offering ﬂ.)flsal:e
and selling to Plaintiff and Class members pet food and food products — “cut and gravy”
pet products — formally recalled on March 16, 2007. Defendant is a corporation doing
business and operating in the Unitegl States. Defendant recalled cat and dog food
products that are sold under numerous brands by seéveral national chain stores in
Tennessee and other States in the United States. The pet food products were produced
by Defendant(s), a private iabel manmufactarer, labeled by the ﬁefendant, and then
distributed and ultimately sold to Plaintiff, Class Members, and others, Defendant issued
or caused to be issued a press release announcing the recall, and the United States Food
and Drug ;deinistration issued a press release the same day. These pet food products

were intended to be placed in the stream of commerce and distributed and offered for sale
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.and sold to Plaintiff and purchasers in Tenmessee and the United States and fed to their

pets, cats and dogs.
I1. Jurisdiction and Venue
2. This Court has jurisdiction over this action pursuant to 28 U.5.C. §1332 and
subsection (d), aRE Gl AR RERTA BIORs, PRNTLTISN! feb. 1B]l20084/23/2007  Page 3§ of 5
and over supplemental state law claims pursuant to 28 U.S.C. §1367. -
3. Venue is proper in this Court and judicial district pursnant to 28 U.S.C. §1351
and/or Pub. L.109-2 because a part or substantial part of the events or omissions giving
rise to the 'claim occurred in this judicial district, or a substantial part of property that is
the subject of the action is situated in this judicial district.
4. In this judicial district, Plaintiff purchased the recalled pet f(.)()d product made
by or for Defendant, and her pet ate or consumed 1t Thousands of otI;r -
consumers/custorers - including Plﬁntiff and other Class Members ;.ﬁurchased the
recalled or contaminated products in this judicial djsﬁct from retailers that Defendant, its
agents, affiliates, or others it or &ey controlled sold or made available to them. In tum,
retailers or others sold these recalled products to the general public, including Plaintiff,

Class members and other purchasers. These products were purchased for consumption by

the pets of Plaintiff and the Class members. Defendant made or caused these products to

be offered for sale and sold to the public, including Plaintiff.
5. Rule 23 of the Federal Rules of Civil Procedure applies to class actions as

well,

TI1. Plaintiff
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6. At all times material hereto, Plaintiff Lizajean Holt was and is a citizen of the
State of Tennessee and the United States and résides in Knox County, Tennessee.
‘IV. Plaintiff’s Purchase(s)/Defendant’s Recall
. 7. Plaintiff purchased recalled brands of Pet Pride and lams pet food from a
national chain glgc?é? stolt! Ka¥gaP 6pG R RGYR coldRCimant&. Kidtef] B4/23/2007  Page 3Qof 5
other retailers, did not alter the product produced by the Defendant in any way prior to
selliﬁg it to Tenmessee consumers and. other consumers throughout the United States.

3. Without knowing that Defendants would recall the product after it was offered
for sale and sold to her, Plaintiff purchased and fed the product(s) to her cat, her pet. Her
pet became lethargic a.nd began drinking large amounts of water and Plaintiff
discontinued feeding the Defendant’s products to her cat prior to the recall notice.
Plaintiff and thousa‘nds of other consumers will now fa;e veterinary bills to have their
pets evaluated for kidney damage. . |

9. Before her purchase, Defendant never warned Plaintiff that the pet food
product that she purchased for feeding her pet may or would cause it have health
problems or concerns or that she would have to take her pet to a veterinarian due to a
health concemn relating to or resulting from the tainted pet food.

10. On or on about March 16, 2007, Defendant issued a recall for certain pet food
for cats and dogs that it manufactured in plants that it controlled, owned, operated, or
managed in the United States.

11. Defendant’s business consists substantially of providing private label pet

foods at its plants or pet foods under other brands, not its own. In turn, Defendant’s
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p.roducts are sold under a variety of labels or brands listed on its website as of March 17,
2007 and set forth below.

12. The product that Plaintiff purchased at a Kroger in Knoxville was a product
recalled by Defendant.

13. AfdrPEGSHEAxeHOA 068 HRRed iRORYNR M6 learRilEAHAA/23/2007  Page 3Z0f 5
the recall and the actual or potential problers and concemns from purchasing and.feeding
the product to her pet.

14. Plaintiff bought the product(s) for their intended purposes: to feed her pet.

15. Defendant placed these pet products in the stream of commerce in Tennessee
o and elsewheré_expecting that consumers such as Plaintiffs, the Ciass members, and the -
general pub]ip pruld feed these products to their pets.
© V. Defendanf;‘lts Business, and the Recall : ‘ o ‘ ,

16. At all times material hereto, Defendant Menu Foods, Inc. was and is a New
Jersey corporation with its principal place of business in the State of New Jersey,

specifically located at 9130 Griffith Morgan Lane, 'Pennsaukeﬁ NJ 08110. Defendant is
| ultimately owned or controlled by Menu Foods Income Group, an Ontario based legal
entity. Some of Defendant’s high managerial or officers or agents with substantial
authority are also high manageri-a] officers or égents of Menu Foods Income Group.
Defendant may be served through the Secretary of State for Tennessee or as provided by
law.

17. Defendant Menu Foods, Inc. owns, controls, is related to or an affiliate of a
firm with plants where the pet food is manufactured or processed that are Jocated in the -

United States. These plants are located in Emporia, Kansas and, Pennsavken, New
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Jersey, the place of manufacture where the pet products were recalled, and/or at other
locations in the United States.
18. Defendant is the leading North American private label/contract manufacturer

of wet pet food products sold by supermarket retailers, mass merchandisers, pet specialty

retailers, and otHeARBoR4IE fYd PR SubtdyirRitng WaDRIN Satctvay, Kilegt)4/ 23/ 2007

- PetSmuart, Inc., Giant Food, and other large retail chains, and has provided pet food

products to or for Proctor & Gamble, Inc. It produces hundreds of millions of containers
of pet food annually.

19. Defendant has manufactured or produced pet food for private labels for about
17 of the 20 leading-retaileré in the United States.

20. Defendanfc’s business includes manufacturing, producing, distributing, or
selling cat food md'& various brands or labels, and/or for third party firms, including:
America’s Choice, Preferred Pets, Authority, Best Choice, Companion, Compliments,
Demoulus Market Basket, Eukanuba, Fine Feline 'Cat, Food Lion, Food Town, Giant&
Companion, Hannaford, Hill Country Fare, Hy-Vee, lams, Laura Lynn, Li’l Red, Loving
Meals, Meijer’s Main Choice, Nutriplan, Nutro Max Gourmet Classics, Nutro Natural
Choice, Paws, Pet Pride, President’s Choice, Priority, Sav-a-Lot, Schnucks, Science Diet
Feline Savory Cuts Cans, Sophsitacat, Special Kitty US, Springfield Prize, Sprout, Total
Pet, Wegmans, Western Family, White Rose, and Wynn Dixie.

21. Defendant’s business includes manufacturing, producing, distributing, or
selling dog food under various brands or labels, and/ox for third paﬂy firms, including:
America’s Choice, Preferred Pefs, Authority, Award, Best Choice, Big Bet, Big Red,

Bloom, Bruiser, Cadillac, Companion, Demoulus Market Basket, Eukanuba, Food Lion,
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Giant Companion, Great Choice, Hannaford, Hill Country Fére, Hy-vee, lams, Laura
Lynn, L’} Red, Loving Meals, Meijer’s Main Choice, Mixables, Nutriplan, Nutro Max,
Nutro Ultra, Nutro, O’'Roy US, Paws, Pet Essentials, Pet Pride — Good & Meaty,
President’s Choice, Price Chopper, Priority, Publi:;{, Roche Brothers, Sav-a-Lot,
Schnucks, Shep Béﬁ%ﬁ&{ﬁ@%%; BRNPRORestela PHHIRE Wifite RELWHR23/2007  Page 34 of 5
Dixie, and Your Pet. | |

22. On Defendant’s website as of March 17, 2007, it listed by brands, the size of
the container or pouch, the dates of manufacture, and the products éubj ect to recall.
Thus, each container or pouch and size of each brand or label listed — subject to the recall
above — was noted specifically on its web site. Thus, a3 ounce can or pouch:‘of Pet Pride
Pouch Mixed Griil 24 X 3 with sale by date of March 8, 2009, with a specified “UPC”
number was one of abou.tr 150 separate Pet Pride labeled cat food that Defendant recalled,
The other brands also generally liste‘d numerous separate pouches or containers bearing
the major private label or brand with a further sub-description similar to the manner-
described above, by brand or label. |

23. After reports or complaints from pet owners about symptoms — such as
vomiting or lethargy — suggesting kidney failure in their dogs and cats and/or after reports
of deaths of certain pets, from or through its Canadian office or affiliation, Defendant
cansed or issued a recal_i of certain specified pet products, reportedly totaling between 40
and 60 million cans.

24. Defendant also advised a governmental agency of the United States about the
recall and certain events leading to the recall, namely the Food and Drug Administration

(FDA).
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25. Defendant produces over 1,000,000,000 pouches or containers of pet food
products each year, a substantial portion of which is sold or offered for sale in Tennessee
or for Tennesseans who purchase the products for their pets. Many consumers who fear
for the health of their pets will no longer have the prc.)duct because it has been fed to the |
pets. Case 3:07-cv-00706-BTM-POR  Document 6  Filed 04/23/2007 Page 39of 5

26. Defendant knows or should know that national, regional, and/or local
distributors will distribute these finished pet food products that it manufactures or
processes to retailers to offer them for sale in Tennessee to Tennesseans who purchase
and buy them for their pets for consumption by their pets in the State of Tenmessee and in
this judicial district.

27. Defendant knows or understands that millions or tens of millions of cans or
pouches of the pet food products.that it manufactures or produces will be advertised, .. .
promoted, and sold in Tennessee and this judiciai district, including a significant or
substantial part of the recalled pet food.

28. Defendant knows or understands that the promotion and advertising of pet.
food produced at its plants in part targets consumers and customers in Knox County, in
th;s judicial district, in the State of Termessee;, regicnally, or ﬁationally.

29. Defendant makes or produces the pet food products in its plants with a
purpose or design that consumers and customers will purchase them, regardless of brand
or label name, place of purchase, or place whérc pets actually consume them.

30. Defendant makes or produces for third parties well-known, lesser known,
and/or premium or discount brands or labels of pet foods and knows that customers and

consumers will ultimately purchase them to feed to their pets.
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_ 31. Defendant desires that consumérs and others who purchase or consider
puréhasing a pet food product made or produced in one of its plants, by whatever label or
brand, believe that the pet food product is safe for their pets to eat.

32. In the last few détys, Defendant has re:call-ed specified pet food products that 7 '
consumers and cudtoRieds Péréhndd fidfr B vk ipikhing bty aiber 3,72006 43d/23/2007 | Page 3@ of 5
concluding about March 6, 2007.

© 33. Class mémbers and others have purchased the pet products that were recalled
across the United States, in Tennessee, and in this judicial district.

34. Class members and others who purchased or fed Defendant’s pfoducts to
their pets did so in this judicial district; in Tennessee, and in the United States.

35. Some class members or ofhers have already taken their pets to a veterinarian
for treatment or diagnosis related to tﬁeirr pets eating the recalled pet food and more will
do so as word of tﬁe recall spreads. Forinstance, the Knoxville NewsSentinel carried a
prominent story about the recall and the potential dangers to the pets of East Tennessee
citizens in its Sunday, March 18, 2007 edition.

36. Class members have suffered and will suffer injuries, losses, or damage asa -
result of the recall and/or feeding their.am'mals the food that was recalled. .

37. There have been other reported incidents of pet food being reca}led as a result
of possible or actual concerns or problems with the pet food and its or their effects on
pets. Defendant knew or shoultd have known about the nisks and possible injury.

VI. Plaintiff, Class Members, and Others’ Losses, Damages, and Injuries
38. As aresult of their purchaseé of the pet food recalled or subject to recail, set

forth above, Plaintiff, Class members, and others have suffered and will suffer a loss,
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damage, injury, and sustained damages, including consequential and incidental damages,

such as costs of purchasing the contaminated food product and replacing it with a safe

food product, including sale tax or a similar tax, costs of making an additional trip to a

retail store‘to purchase safe, non-contaminated pet food, the price of postage to secure a

refund offered ty 35iGeRdH; Qs 06 OF¢RIMaRia R ircathORUIMARRs andithel 04/23/2007
trip(s) to make such visits for diagnosis and treatment, and otherwise.

VIL Breach of Warranties & Remedies E

39. Defendant breached express warranties to Plaintiff, the Class, and others, and
violated the Uniform Commercial Code.

38: -Defendant bréached‘implied warranties to Plaintiff, the Class, and others, and
violated the Uniform Commercial Code.

407 Defendant breached the implied warranty of fitness for a particular purpose
by claiming certain of the pet food that it manufactured or produced and was Jjecalled‘
were fit and safe for consumption by pets and thereby' violated the Uniform Commercial
Code. |

41. Defendant breached the implied warfanty of merchantability. In fact, the pet
food subject to recall and purchased or used by Plaintiff, the Class, and otheré was not
merchantable. This breach violated the Uniform Commercial Code.

42, Plaintiffs are entitled to the remedies for breach émthorized by the Uniform
Comimnercial Code and other law.

VIII. Negligence
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43, Defendants owed Plaintiff and the Class a duty to only offer safe, non- |
contaminated products for consumption by pets and offered for sale and sold in the |
stream of commerce.

44, Though its faflure to exercise due care Defendant owed Plaintiff, the class,
and others, Defda@f@ waSrelizE TORHdAINAD ffR essib GlafEthBing, ki@ d 04/23/2007  Page 3gof 5
offering for sale the recalled pet food and pet food products it offered for sale and sold to
Plaintiff, the class, and others.

-. .45. Defendant failed to use sufficient quality conﬁo], to do adequate testing, to
perform proper manufacturing, production, or processing, or failed to take sufficient
measures to prevent the pet food products.that were recalled from being offered for sale,
sold, or fed to pets.

146. Defendant knew or should have known that the pet food that was recalled
presented an unacceptable risk to the pets of the Plaintiff, the Class, and others and would
result in damage that was foreseeable and reasonably avoidable.

47. The loss, damage, and injuries were foresceable.

48. Defendant’s negligence proximately caused the loss, damage, injury, and
damages to Plaintiff, the Class, and others.

IX. Statutory Unfair or Deceptive Trade Practices Act

49. Plaintiff, the Class, purchasers, others, and Defendant are each a “person”
within the meaning of Tenn. Code Ann. §47-18-103.

50. Defendant’s offer for sale or sale of their recalléd pet food products is in or

affects trade or commerce in Tennessee.

10
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51. Defendant impliedly represented to the public, Plaintiff, the Class and others
that its pet food products were safe for consumption by their pets and could be safely
purchaéed. |

52. In fact, Defendant recalled or caused to be recalled millions of containers or
pouches of pet f6od Becaib/itGisKId IRChEATHY RS- beiQ i Boastintrs, duiRehérd/23/2007
Plaintiff, purchasers, the Class, and othérs. ‘ '

53. Defendant violated Tenn. Code Amn. §47-18-104 (a) and sub-parts of (b) by
placing these unsafe pet food products iﬁ the stream of commerce in Tennessee.

54. EBach Plaintifi‘, Class member, and other person adversely affected in
Tennessee has suffered an asc.:‘ertainable loss of money or property.due to a violation of
the Consumer Protection Act.

55. Plaintiffs brings a.claim for a violaﬁon .of the Tennessee; Consumer Protection
~ Actunder Tenn. Code Ann. §47-1 S—l 09, including the ascertainableloss Aof money or
property by each such person.

X. Rule 23

56. PIaintiffé ask this Court to certify the following Class:

All persons in the United States who purchased or fed his, her, or their cat(s) or

dog(s) pet food produced or manufactured by Defendant that was or will be

recalled by the Defendant, including that produced from December 3, 2006 up to

and including March 6, 2007.

57. Plaintiffis a ﬁember of the Class, sues as a representative party on behalf of
all, and avers that the class is so numerous that joinder of all members is impracticable.

58. There are questions of law or fact common to the Class. These common

questions include but are not limited to the following:

11
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a. Whether Defendant sold pet food products that were recalled or subject to a
recall?

b. Whether Defendant advertised, represented, or held itself out as producing or
manufacturing a pet food product that was saf_‘e for pets of the class members?

o. WhetHePSE3iE pRAT0SBEMPEE: prodasimment 6 Filed 04/23/2007 page 4qof 5

d. Whether Defendant impliedly warranted these products for fitness for a
particular pﬁrpiose? | |

e. Whether Defendant impliedly warranted these products for merchantability?

f. Whether Défendant purported to disclaim any express warranty?

2. Whether Defendant-purported to disclaim any implied warranty?

h. Whether any limitation on warranty fails to meet its essential purpose?

i. Whether Defgndantiintended that the pet food products be purchased by
Plaintiff, Class members, or-others? .

j. Whether Defendant intended or foresaw the;t Plgintiff, class members, or others
would feed their pet food products to their pets?

k. Whether Defendant recalled the pet food products?

1. Whether Defendant was negligent in manufacturing or pr_oc:essing the pet food
products? -

m Whether using the products as intended — to feed their pets ~ resulted in loss,
injury, damage, or damages to the Class?

n. Whether Defendant’s negligence proximately caused loss or injury to damages?

o. Whether Class members suffered direct losses or damages?

p. Whether Class members suffered indirect losses or damages?

12
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q. Whether Defendants’ acts or practices violated state Deceptive Trade Practices

Acts?-
59. The claims or defenses of the representative parties are typical of the claims

or defenses of the Class.

60. The RRBeRNH RO At Bl BOBequindeprnen i intd?ébﬂo@4/23/2007 Page 4] of 5
the Class.

61. Prosecuting separate actions by individual members of the Class would create
a risk of either —-

a. Inconsistent or varying adjudications with respect to individual members of the

class which would establish incompatible standards of conduct for.defendants, the parties

who oppose the class, or

b. Questions of law or fact common to.the members of the class predominate over
any questions affecting only individual members, and a class action is superior to other .
available methods for the fair and efficient adjudication of the controvérsy.

¢. Few, if any, Class members have an interest in individually controlling the
prosecution of separate actions; |

d. Plaintiff is unaware of any litigation concemipg the controversy already
cdmmenced by members of the class;

e. It is desirable to concentrate the litigation of the claims in this forum;

f. No unusual difficulties are likely to be encountered in the management of a

class action.

13
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#:and the Class Action Fairness Act of 2005.

“ XIIL Prayer for Relief

62. The undersigned Attorneys for Plaintiff and the Class request that the Court
appoint them to serve as class counsel first on an interim basis and then on a permanent
basis. |

63. They will fairly and adeqguately represent the interests of the class, have
identified or investis@ed: Bé-Cs0'9 $ORnBA Mals Rre cXperitrndrih Bandliingadeflt/23/2007  Page 44 of 5
actions, other complex litigation, and consumer claims of the type asserted in the action, .
know the applicable law, will commit sufficient resources to represent the class, and are
best able to represent the Class.

64. Plaintiff requests this Court to certify this Class in accordance with Rule 23

XII. Jury Demand

65. The Class demands a jury trial on all issues triable by a jury.: S

Wherefore, premises considered, Plaintiff prays that the Court grant the following
relief:

1. That process issue and Defendant be served. (Plaintiffs counsel will first
provide Defendant’s agent, Corporation Trust Company, 820 Bear Tavern
Road, West Trenton, NJ 08628 with a Notice of Lawsuit by mail pursuant to
the Federal Rules)

2. That as soon as practical, the Court certify a Class, defined herein, or modified
as appropriate under the facts and law.

3. That the Court find that Plaintiff has satisfied Rule 23°s and federal law’s

. requirements for certifying a Class.
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4. That the Court find that Defendant manufactured or processed the pet food '
products that were sold or offered to sale to Plaintiff and the Class.

5. That the Court find that Defendant intended Plaintiff and Class members to
believe that the pet foods sold were fit and safe for consumption by their pets.

6. ThatG 898 3 AdraPBIRABTMIORIbIDRMEIE RS for - FilRhQ4/23/2007  Page 44 of 5
warranty, negligence, and under state -sta.'mtes prohibiting deceptive trade

* practices.

7. That the Class bt_a awarded an amount sufficient for direct damages occasioned
by Defendants” acts and practices.

8. That the Class be awarded an-amount sufficient for indirlect, consequential,

_ and incidental damages occasioned by Defendant’s acts and practices.

“'9. That the Class be awarded treble damages or special damages authorized by
state statutes prohibiting deceptive trade pfactides, dependiﬁg upon the State
where the Class Member lives.

10. That the Court award reasonable attorney’s fees and costs and expenses
recoverable under law.
11. That the Court order such other, further relief as the case requires and justice

demands.

Dated: March 19, 2007.
Respectfully submitted,

s/ A. James Andrews

A. James Andrews, BPR # 15772
905 Locust Street

Knoxville, Termessee 37902
(865) 660-3993

Fax: (865) 523-4623
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B

/sfPerry A, Craft

Perry A. Craft, BPR # 6057

Craft & Sheppard, PLC

The Shiloh Building

214 Centerview Drive

Suite 233

Brentwood, Tennessee 37027
Case 3:07-cv- 00706 BTM-PQ&5) I0meponent 6 Filed 04/23/2007  Page 440f 5

(615) 309-1717 (fax)

/s/Nichole Bass

Nicole Bass, BPR # 021383
905 Locust Street
Knoxville, Tennessee 37902
(865) 310-6804

Cost Bond

We are sureties for costs not to exceed $1,000.

/s/ A. James Andrews
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TRUJILLO RODRIGUEZ & RICHARDS, LLC
Donna Siegel Moffa, Esquire

Lisa J. Rodriguez, Bsquire

8 Kings Highway West

Haddonfield, NJ 08033

TEL: (856)795-9002

FAX: (856)795-9887 -

BERGER &Momgéﬁ%ﬁ;_%?-cv-OO?OG-BTM-POR Document 6  Filed 04/23/2007

Sherrie R. Savett, Esquire
Michael T. Fantini, Esquire
Rassell D. Paul, Esquire
1622 Locust Street
Philadelphia, PA 19103
{215) 875-3000

Attorneys for Plaintiffs and the Class

UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

Jared Workman, and Mark and Mona Cohen,
on behalf of themselves and all others

_ similarly situated,
Civil Action No.
Plaintiffs,
vs.
Menu Foods Limited, Menu Foods Inc., and :
Menu Foods Midwest Corporation - COMPLAINT - CLASS ACTION
JURY TRIAL DEMANDED

Defendants,

PLAINTIFES® CLASS ACTION COMPLAINT

Plaintiffs Jared W:orkman, and Mark and Mona Cohen, by their attorneys, allege upoxlx
information and belief; the following:

L. This class action is brought, and these procecdings instituted, to redress the harms
resulting from the maﬁufacture, production, and sale by Menu Foods Limited, Menu Foods Inc.

and Menu Foods Midwest Corporation of dog and cat food marketed under over 90 brand names.

00C444
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Plaintiffs make the following allegations, except as to the allegations specifically pertaining to

Plaintiffs and Plaintiffs’ counsel, based upon the investigation undertaken by Plaintiffs’ counsel,

which included, inter alia, review and analysis of Defendant’s website, press releases; news

articles, and pleadings filed in other suits. ] i i

Case SzyﬁfﬁqfﬁﬁﬁTMm&EN@ocu.ment 6 Filed 04/23/2007 Page 4§ of 5

2. Defendants manufacture and sell over 90 brands of pet food for cats and dogs,

including popular labels like lams and Eukanuba and private label brands sold at large retail

chains. On March 16, 2007, the parent compary of Menu Foods Limited issued a preés releﬁse

announcing the recall of 60 million cans of contaminated dog and cat food manufactured

between December 3, 2006 and March 6, 2007. The recall covers the “cuis and gravy” style pet

foods in cans and pouches manufactured at two of Menu Foods Limited’s U.S. manufacturing

facilities - Menu Foods, Inc. and Menu Foods Midwest Corporation, located in New Iefsgy and

Kansas, respectively.
3. The recalled pet food. that Plaintiffs and Class members purcha.sed and fed to their

pets caused their pets to become ill through kidney disease, requiring veterinarians visits,

medications, hosiaitalizations and, in some cases, burials of those pets that died due torenal

failure caused by the contaminated pet food. Many pets that consumed the recalled tainted food

now require ongoing monitoring of their héalth to ascertain the extent of the damage to their

kidneys.
4. Plaintiffs here seek damages, injunctive relief, attorneys® fees, and costs against

Defendants.
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PARTIES

5. Plaintiff ]ared Workman resides at 1150 Unit D, Monroe Drive, Boulder, CO,
80303. Plaintiff Workman purchased and fed his cat lams pet food that was manufactured by
Defendants during the Class Period. This cat, named Seth, became ill with kidney disease, ;;vas
hospitalized, and subcs:e%l%eenﬁj:fodZe-& %T%%Zt(g%t%?%iuagl:fn adggmﬁl@tcgst ofl:p“?tglagﬁlgz‘?’/ 2007  Page 4 of 5
the contaminated food, Plaintiff Workman incurred economic costs in connection with the
medical treatment and burial of his cét, as well as continuous medical monitoring of his other
two cats.

6. Plaintiffs Mark and Mona Cohen reside at 1415 Brighton Street, Philadelphia,
PA 19111. Plaintiffs purchasgd and fed their dog Tatns pet food that was manufactured by
Defendants during the Class Period. - This dog, named Cookie, subsequently developed
symptoms of acute renal failure. In addition to the cGst of purchasing the contaminated food, the:
Cohens incurred economic costs in connection with the medical treatment and damage to |
" personal property caused by their dog’s illness.

7. Defendant Menu Foods Limited is a Canadian corporation located at 8 Falconer
Dr., Mississauga, ON , L5N 1B1. Menu Foods Limited bas done business throughout the United
States and in the State of New Jersey at all times relevant to this lawsuit.

3. Defendant Menu Foods Inc. is a New ) ersey corporation, with its.headquarters at
9130 Griffith Mogan Lane, Pennsauken, NJ 08110. Menu Foods Inc. has done business
throughout the United States and in the State of New Jersey at all times relevant to this lawsuit.
Menu Foods Inc. is a wholly-owned subéidiary of Menu Foods Limited and manufactures pet

food for distribution in the United States.
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9, ' Defendant Menu Foods Midwest Corporation is a Delaware corporation, with its
headquarters at PO Box 1046, 1400 East Logan Ave., Emporia, KS 66801. Menu Foods
Midwest Corporation has done business throughout the United States and in the State of New
Jersey at all times relevant to this lawsuit. Menu Foods Midwest Corporation is a wholly-owned
subsidiary of Menu %ggcﬁ; Eﬁ%ﬁéﬁ%h%oggx%}%%%ﬁ)g ?‘Ood thO&é{HE%HBr@ in tﬂéi{ﬁgt% /23/2007  Page 49of 5
States. | .

10,  The events complained of occurred throughout the ﬁnited States and in the State
of New Jersey. |

| JURISDICTION AND VENUE

11.  This Court has original jurisdiction over this class action under 28 U.S.C.
§1332(d)(2), (d) (5)(B), (d) (6) because (i) there are 100 or more class members, (ii) there is an
aggiégate armount in controversy of at least $5,000,060, exclusive of interest and costs,'ancl (iii)
there is minimal diversity because at least one plaintiff and one defendant are citizens of
differenf states.

12.  Venue in this Court is proper in that Defendants transacted business in this county
and the conduct complained of occurred in this district, as well as elsewhere in New Jersey.

STATEMENT OF FACTS

13. rDeir'?:‘:dant Menu Foods Limited purports to be Ithe leadiﬁg North American private
label/contract manufacturer of wet pet food products sold by supermarket retailers, mass
merchandisers, pet specialty retailers, and other retail and wholesale outlets. In 2006, Menu Foods
Limited produced more than one billion coni:ainsrs of pet food.

14.  Defendant Menu Foods Limited is the parent company of, and wholly-owns, both

000447




Defendant Menu Foods, Inc. (“MEI™), located in Pennsauken, New Jersey, and Defendant Menu
Foods Midwest Cotporation (“MFMC”), located in Emporia, Kansas. MFI and MFMC are two of
Menu Food Limited’s manufacturing facilities in the United States.

15.  Atleast from December 3, 2006 through March 6, 2007, Defendants féiled to adhere
to proper safety stam%rdséin% iQa?le?i\{o%gszgg thatT ﬂl}g pI(Det ood theDy%aynu Qt%r%d anﬁls!gﬁ v%"s/ ? 3{2007
from contamination. More spcciﬁcally, on March 16, 2007, the parent company of Menu Foods
Limited issued a press release whereby it announced the recall of a portion of the dog and cat food
manufactured between December 3, 2006 and March 6, 2007. The recall covers the “cuts and

_gravy” style pet foods in cans and pouches manufactured at two of Menu Food Limited’s facilities -
MFI located in Pennsauken, New Jersey and MEMC in Emporiéi;fKansas.

16. - Reportedly, 60 million cans.and pouches of the pet food were recalled.

17. *. The recalled-pet food was sold under more than 90 brand names, including popular
labels like Tams and Eukanuba and private 1abel brands sold at large retdil chains. A listofallbrand
names that were recalled is contained on the Company’s website and is attached herefo as
Addendum A. Retailers who sold the contaminated products include Ahold USA, Kroger Co.,
Safeway, Wal-Mart, Pet Smart, and Pet Value, among others.

18.  MenuFoods Limited acknowledges receiving complaints in the United States which
raised concern about pet food manufactured since early December 2006, and its impact on ﬂ;e renal
health of the.pets consuming the products. The Company has discovered that timing of the
production ass.ocia.lted with these complaints coincides with the introduction of an ingredient from

"anew supplier.

19.  Stephen Sundlof, the Food and Drug Administration’s (FDA) chief veterinarian,
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said that Menu Foods began its own taste tests of its pet food beginning February 27, 200;! in
-approximately ;40 to 50 pets. Within a few days, animals began showing signs of sickness. In
early March 2007, 7 animals died. Menu Foods announced its recall weeks later, on March 16,
2007.

20. The F%isneasgr:%gf%\é_g(z?% 1?63-0%{{;%-1%.1950118. Qiﬂg Qﬁﬁ%gﬁglaintjs: itReh04/23/2007 Page 5§of 5
owners of sick and dec;aased pets, who flooded phone lines at State FDA offices, as welir as calls
from veterinarians and pet food companies. See Los Angeles Times, March 20, 2007.

21.  To date, there are 15 confirmed death. The FDA exp;acts the death toll to rise.

22.. . The FDA said that the investigation is focused on problems with wheat gluten,
which Menu Foods Limited said had been coming from a new supplier. , Wheat gluten is a source
of protein and was used to thicken the gravy in the pet food.

23, Plaintiff Jared Workman owned a cat ﬁamed Seth. During December 2006,
Plaintiff Workman fed his cat Tams pet food, as well as other brand name cat foods which are
now listed on the Company’s recall list as contaminated products.

24, In December 2006, Plaintiff Workman noticed that his cat,rSeth, was acting

_ strangely.‘ He was lethargic and eating less than usual. Plaintiff cal]ed his cat vcter_inarian, who
came to the house to perform blood work. The vet reported that Seth was dying of kidney
failure. Plaintiff Workman then took Seth to an animal hospital in Greeley, Colorado. After
several days in the hospital, it became clear that Seth was most likely suffering from acute renal
failure. After about one week in the hospital, and despite constant medical‘treatment, Seth died.
25.  Inaddition to Plaintiff Workman sui;fering emotional distress from the loss of his

cat, he spent approximately $2,500 in veterinarian bills and burial costs, which was not covered '
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by insurance. In a&dition, Plaintiff Workman spend almost $300 to have his other two cats

tested, and will incur additional costs to have them continually monitored. In addition to these

costs, Plaintiff Workman has not received any refimds for the cost of the contaminated pet food

that he injtially purchased. Finally, he estimates that it will cost him approximately $1,0600 to

purchase 2 new cat. Case 3:07-cv-00706-BTM-POR  Document 6 - Filed 04/23/2007 Page 53of 5

26.  Plaintiffs Mark and Mona Cohen own an 11 month old dog named Cookie that is
a Yorkie-Bijain mix. Beginning Jamary 2007, the Cohens’ dog Cookie became Violéﬂtly ill
with severe Yomiting. The Cohens had been feeding Cookie Tams dog food.

27.  In January and February 2007, Cookie’s condition worsened and Cookie
developed symptoms of kidney disease, including vomiting, Iethérgy, excessive thirst, loss of
appetite-and dehydration. The Cohens took Cookie to the veteriﬁarian on four separate
occasions, including a idnight visit dn February 9, 2007 to a veterinarian emergency room
which required an x-ray at an additional cost of $300.

28.  Although the Cohens’ suspected that the Iams food might be involved in Cookie’s
condition, they were assured by their salesperson at PetSmart that this was uneqnivocally not the
case and that Cookic should not be switched to a different dog food. The Cohens, however,
insisted a switch be made, and purchased, at the recommendationl of their PetSmart salesperson,
a dog food under the brand name Nﬁtro. Both Jams and Nutro were manufactured and recalled
by Defendants.

29.  Cookie is currently on an anti-nausea medication called Reglin and requires
additional vetrinarian visits and monitoring of her kidney functions.

30. In addition to suffering emotional distress, the Cohens have incurred the costs of
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