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CMVECF - Live Database - flsd ~ Docket Report Page 1 of 2

LSS
U.S. District Court
Southern District of Florida (Ft. Lauderdale)
CIVIL DOCKET FOR CASE #: 0:07-cv-60428-JIC
Troiano v. Menu Foods, Inc. et al _ Date Filed: 03/26/2007
Assigned to: Judge James 1. Cohn Jury Demand: Plaintiff
Demand: $5,000,000 Nature of Suit: 385 Prop. Damage Prod.

Cause: 28:1332 Dlversmc%fgeestn%va@ewoe BTM-PORLiapisument 6 . Filed 04/23/2007 Page 8jpf 5:
Jurisdiction: Diversity

Plaintiff
Christina Troiano represented by James Lee Davidson
Lerach Coughlin Stoia Geller Rudman
& Robbins LLP
120 East Palmetto Park Road
Suite 500

Boca Raton, F1. 33432
561-750-3000
Fax: 561-750-3364
Email: jdavidson@lerachlaw.com
Co e LEAD ATTORNEY
o L ATTORNEY TO-BE NOTICED

Lawrence M. Xopelman
Kopelman & Blankman

350 E Las Olas Boulevard
Suite 980

Fort Lauderdale, FL 33301
954-462-6855

Fax: 462-6899

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Paul Jeffrey Gelier

Lerach Coughlin Stoia Geller Rudman

& Robbins :
120 E Palmetto Park Road '
Suite 500 :

Boca Raton, FL 33432

561-750-3000

Fax: 561-750-3364

Email: pgeller@lerachlaw.com

LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Stuart Andrew Davidson

Lerach Coughlin Stoia Geller Rudman
& Robbins
120 East Palmetto Park Road

Suite 500 00015%

https://ecf.flsd.uscourts. govfcgi-binkatRpt.pl‘?897052678485465-1._923_0;1 3/28/2007




CM/ECF - Live Database - flsd - Docket Report

V.
Defendant

Menu Foods, Inc.

Defendant

Case 3:07—cv-00706-BTI\/I_-POR Document 6

Menu Feods Income Fund

Boca Raton, FL 33432

561-750-3000
Fax: 750-3364

Page 2 of 2

Email: sdavidson@lerachlaw.com

LEAD ATTORNEY

ATTORNEY TO BE NOTICED -

Filed 04/23/2007

Date Filed # Docket Text
03/26/2007 1| COMPLAINT against Menu Foods, Inc., Menu Foods Income Fund
Filing fee $ 350. Receipt#: 539659, filed by Christina Troiano.(Is)
(Entered: 03/26/2007)
03/26/2007 2 | Summons Issued as to Menu Foods, Inc.. (Is) (Entered: 03/26/2007)
03/26/2007 3 | Swmmons Issued és to Menu Foods Income Fund. (Is) (Entered:
v 03/26/2007) :

PACER Service Center

I Transaction Receipt

03/28/2007 13:46:34
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UNITED STATES DISTRICT COURT

SQUTHERN DISTRICT OF FLORID
07-6 A28 CIV-COHN

Case No.

CHRISTINA TROIANO, Individually and On
Behalf of All Others Similarly Situated,
JURY TRIAL DEMAND
Filed 04/23/2007 Page 1@ of 5

Case 3:FrRuifi0706-BTM-POR  Document 6

vs.

MENU FOODS, INC. and MENU FOODS
INCOME FUND,

e

Defendants. S%m

"'f;‘,.,z'fi

/ T

=l Hd 92 3YH 1oz

- @' T AG Q3

CLASS ACTION COMPLAINT 5
r _{L

Plaintiff Christina Troiano (“Plamtlﬂ”) individually and on behalf of alI others srmﬂﬁly

.'II\‘
51t1_1ated files this Class Action Complaint against Dcfendams Menu Foods, Inc., 2 New Jersey’
Corporation and Menu Foods Income Fund, a foreign corporation (collectivcly “Defendants”) and

alleges as follows:
L INTRODUCTION

L This is a class action lawsuit brought on behalf of Plaintiff and others similarly

situated who purchased pet food and pet food products produced, manufactured and/or distributed by
Defendants that caused injury, illness, and/or death to Plaintiff’s household pets

2 Defendants are the leading North American private label/contract manufacturer

of wet pet food products sold by supermarket retailers, mass merchandisers, pet specialty

retailers, and other wholesale and retail outlets, including Wal-Mart, Safeway, Kroger,

PetSmart, Inc., Giant Food, and other large retail chains, and has provided pet food

products to or for Proctor & Gamble, Inc. Defendants produce hundreds of millions of containers

of pet food annually.
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3. Defendants designed, .manufacmred, marketed, advertised and warranted their pet
food products. In conjunction with each sale, Defendants marketed, advertised and warranted that
the Products were fit for the ordinary purpose for which such goods were used — consumption by
household pets —and were free from defects. Defendants produce the petfood products intending that
consumers will purdh#i6ha {2V fed PR d0Gs RdetdRE3 Bl brabthaabelniate, plitedf pdrch3i2007 Page 1of 5
or the location where pets actually consume them. The pet food products were intended to be placed
in the stream of commerce and distributed and offered for sale and sold to Plaintiff and purchasersin
Florida and the United States and fed to their pets.

4, Plaintiff brings this action, pursuant to Rule 23 of the Federal Rules of Civil
Procedure, on her own behalfand as a representative of a clas§ of persons consisting of all persdns in
the Unite_'c_l States who purchased, or incurr;:d _damages by uSi_ng pet food produced manufactur;d
and/or distributed by Defendants that was‘or will be recalle’%i by the Defendants, including that
produced from December 3, 2006 up to and including March 6, 2007. The pet food products
referenced in this para;graph will hereinafier be referred to as the “Products.”

5. As aresult of the defective Products, Plaintiff and members of the Class have suffered
damages in that they have incurred substantial veterinary bills, death of pets, and purchased and/or
own pet food and pet food products that they would not otherwise have bought had they known such
products were defective.

6. Defendants know and have admitted that certain of the Products produced by the
Defendants between December 3, 2006 and March 6, 2007 are defective and causing injury and
déa.th to household pets, and on March 16, 2007, initiated a recall of some of the Products. Further,
the Food and Drug Administration has reported that as many as one in six animals died in tests of the

Products by Defendants last month after the Defendants received complaints the products were

000160




-

‘Case 0:07-cv-60428-JIC  Document 1 Entered on FLSD Docket 03/26/2007 Page 3 of 18

poisoning pets around the country. A spokeswoman for the New York State Department of
Agriculture and Markets has said that rodent poison was determined to have been mixed into the
Products by Defendants,

I PARTIES

7. Plaifitd6 & 3IQ¥MWMﬁMﬁQ§§ FloB@CWime vk Garly MadnOgt 2602007
purchased fams Select Bytes Cat Food from a Publix grocery store in Deerfield Béach, Florida. The
lams Select Bytes Cat Food purchased by Plaintiff is a part of the group of Products that were
produced, manufactured and/or distributed by Defendants.

3 Defendant Menu Foods; Inc. is a New Jersey corporation with its principal place of
business in the State of New Jersey, specifically located at 9130 Grifﬁ‘t-h Morgan Lane, Pennsauken
NJ 08110. |

| 9. D;:fendant Menu Foods, Inc. is ultimately owned of qéﬁt‘rolled by Defendant Menu
.Foods Income Fund, an unincorporated company with its principal place of business in the Province
of Ontario, Canada. Some of Defendant Menu Foods, Inc.’s h;gh managerial officers or agents with
substantial authority are aiso high managerial officers or agénts of Defendant Menu Foods Income
Fund.

10. Plaintiff, individually and as representative of a Class of similarly situated persons
more defined below, brings svit against the named Defenddnts for offering for sale and selling to
Plaintiff and members of the Class the Products in a defective condition and thereby causing

damages 10 Plaintiff and members of the Class.
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III. JURISDICTION AND VENUE

1. This Court has jurisdiction over this action pursuant to 28 U.S.C. §1332 and
subsection (d), and the Class Action Faimess Act of 2005, Pub. L. 109-2 {Feh. 18, 2005}
and over supplemental state law claims pursuant to 28 U.S.C. §1367.

12 VentealSepropef-iVeRie (HorBahlVjhdifal distht pirennbto 2Bik$.044362007 Page 1Jof 5
and/or Pub. L, 109-2 because a substantial part of the events or omissions giving
rise to the claim occurred in this judicial district. In this judicial district, Plaintiff purchased the
recalled pet food products made by Defendants, and her household pets ate and consumed the
Products. Thousands of other consumers — including other members of the Class ~ purchased the
Products in this judicial district from retailers that Defendants, their agents, affiliates, or others . E

controlled or were in privity with. In turn, retailers or others sold the Products to the general public, -

including Plaintiff, and:miembers of the Class. The Products were purchased for consumption by the, i +: iy e
pets of Plaintiff and the:othermembers of the Class. Defendants made or caused these productstobe + R 1
offered for sale and sold to the public, including Plaintiff.

IV.  SUBSTANTIVE ALLEGATIONS

Defendants and their Defective Pet Food
13, Defendants are in the business of manufacturing, producing, distributing, and/or
selling pet food under various brands or labels, and/or for third party firms, including:
" America’s Choice, Preferred Pets, Authority, Best Choice, Companion, Compliments,
Demoulus Market Basket, Fukanuba, Fine Feline Cat, Food Lion, Food Town, Giant
Companion, Hannaford, Hill Country Fare, Hy-Vee, lams, Laura Lynn, Li’l Red, Loving
Meals, Meijer’s Main Choice, Nutriplan, Nutro Max Gourmet Classics, Nutro Natural

Choice, Paws, Pet Pride, President’s Choice, Priority, Sav-a-Lot, Schnucks, Science Diet
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Feline Savory Cuts Cans, Sophsitacat, Special Kitty US, Springfield Prize, Sprout, Total
Pet, Wegmans, Western Family, White Rose, and Winn Dixie. Defendants has manufactured or
produced pet food for private labels for aproxifnate]yﬁ of the 20 leading retailers in the United
States. |

14,  Defdadafts3 Gosiedd0 idudki MnBddfcturiAgCcynaatiag, auem@mgaaw Page 140f 5
selling dog food under various brands or labels, and/or for third party firms, including:
Am_erica’s Choice, Preferred Pets, Authority, Award, Best Choice, Big Bet, Big Red,
Bloom, Bruiser, Cadi]‘lac, Companion, Derﬁoulus Market Basket, Eukanuba, Food Lion, Giant
Companion, Great Choice, Hannaford, Hill Country Fare, Hy-vee, Jams, Laura Lynn, Li’] Red,
Loving Meals, Meijér’s Main Choice, Mixables, Nutriplan, Nutro Max; Nutro Ultra, Nutro, O’'Roy
US, Paws, Pet Essentials, Pet_ Pride - Good & Meaty, President’s Choice, Price Chopp%r, Priority,
Publix, Roche Brothers,_Sav—a-Lot;.{Schnucks, Shep Dog, Sprout, Statler Bros, Total f’ét;-Westcm
F‘amily; ‘White Rose, Winn Dixie, arid Your Pet, |

15. Defendants produce millions of pouches or containers of pet food products each year,
a substantial portion of which are sold or offered for sale in Florida, Upon info.rmation and belief,
Defendants have sold, either directly or indirectly, thousands of units of defective pet food and pet
food products nationwide and in the State of Florida.

16. Defendants manufactured, marketed, advertised, warranted and sold, either directly
or through their authorized distribution channels, the Products that caused Plaintiff’s damages.

‘ Plaintiff and members of the Class have been or will be forced to pay for damages caused by the

defect in Defendants’ Products.
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‘Factual Allegations Related to Plaintiff
17. In early March, 2007, Plaintiff purchased Iams Select Bytes Cat Food pet food from a
national chain grocery store, Publix, operating in Deerfield Beach, Florida.
18. Over the course of the next few weeks, Plaintiff fed the cat food to her two cats, Angel
and Piescat. TowardCaig@nd OF that Bi6AOPRIHNITBEMM noRAGHRE Abbeats MiterhBdda2007  Page 13 0f 5
much of the Defendants’ product, and that the cats were leaving large pools of urine in their litter
box with little or no bowel movements.
19 On or about March 16, 2007, Defendants announced a recall of approximately 42
brands of “cuts and gravy style dog food, all produced by the Defendants between December 3, 2006
' audMaych 6, 2007.” Defendants had initially received complaints from consumers as far back;;a’s :
Feibfuary 20,72007 indicating that certain of Defendants’ pet food was causing kidney failuré and
death in dogs and cats, Unfortunately, Plaintiff and the Class were not made aware of this recall for [
se;'q-:ral more days. : : o HE

20. On March 20, 2007, following another few days of unusual behavior from her cats,
Plaintiff took her cats to the veterinarian. The veterinarian advised Plaintiff that both of her cats
weré suffering from kidney failure directly and proximately caused by the cat food. One of the
Plaintiff’s cats, Angel, died shortly thereafter, while the other cat, Piescat, remains at a veterinary
hospital receiving treatment.

21. Thereafter, Plaintiff learned about the recall and the potential problems that could
occur from feeding the Products to her pets. Prior to the recall, Defendants never warned Plaintiffor
any other member of the Class that the Products would cause their pets torhave health problems. As
referenced above, Defendants knew about the risks of ihjury lor_deathr at least one month prior to the

time that Plaintiff fed the Products to her cat.
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22.  Asaresultof their-purchases of the Products, as set forth above, Plaintiff and other
members of the Class have suffered and will suffer damages, including conse&uential and incidental
damages, such as the loss and disability of their household pets, costs of purchasing the Products and
replacing it with a safe product, including sales tax or a similar téx, costs of making an additional _
trip to a retail store &AR@cRHI @ HOAGIEMERD Rt fobl) TheDEBE 6f poftigtdbizd 2007  Page 1qof 5
refund offered by Defendants, the cost of veterinarians, treatment, medicines and thé trip(s) to maké _
such visits for diagnosis and treatment, and otherwise.

V. CLASS ACTION ALLEGATIONS

23.  Plaintiff brings this action on her own behalf and as a Class action pursuant to Rule
23(b)(2) of the Federal Rules of Civil Procedure on’behaif of the following proposed class:

All persons in the Urited States who purchased, or incurred damages by using, pet

food produced or manufactured by Defendants that was or will be recalled by the
- Defendants, including that' produced from BDécember 3, 2006 up to and including

March 6, 2007.
Upon completion of discovery with respect to the scope of the Class, Plaintiff reserves the right to
amend the class definition. Excluded from the Class are Defendants, their parents, subsidiaries and
affiliates, directors and officers, and members of their immediate families. Also excluded from the
Class are the court, the Court’s spouse, all persons within the third degree of relationship to the
Court and its spouse, and the spouses of all such persons.!
24.  Numerosity: The members of the Class are so numerous and geographically diverse

that joinder of all of them is impracticable. While the exact number and identities of members of the

Class are unknown to Plaintiff at this time and can only be ascertained through appropriate

: See Canon 3.C(3)(a) of the Code of Conduct for United States Judges.
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discovery, Plaintiffs believe and therefore aver that there are thousands of Class members throughout
the United States.
25, Commonality: There are questions of fact and law common to members of the Class

that predominate over any questions affecting any individual members including, inter alia, the

following: Case 3:07-cv-00706-BTM-POR  Document 6  Filed 04/23/2007 Page 1§of 5

(a) Whether Defendants sold pet food and pet food products that were recalled or
subject to a recall. |

) Whether Defendants advertised, represented, or held itself out as producing or

- manufacturing a pet food product that was safe for pets of the class members. |

(c). ;- Whether Defendants expressly warranted these products.

(d) --: Whether Defendants purported to disclaim any express warrant_y.

(e). u .Whether Defendants purported to disclaim any implied warranty.

(f) - ;- Whether any limitation on warranty fails to meet its essential purpose.

(g) Whether Defendants intended that the Products be purchased by Plaintiff,
Class members, or others.

h) Whether Defendants intended or foresaw that Plaintiff, class members, or
others would feed the Products to their pets.

i) Whether Defendants recalled the pet food products.

G) Whether Defendants was negligent in manufacturing or processing the
Products.

(k)l Whether using the Products as intended - to feed their pets - resulted in loss,
injury, damage, or damages to the Class.

0] Whether Defendants’ negligence proximately caused loss or injury to damages.

000166




‘ Case 0:07-cv-60428-JIC Document1  Entered on FLSD Docket 03/26/2007 Page 9 of 18

(m)  Whether Class members suffered direct losses or damages,

(n) Whether Class members suffered indirect losses or damages.

{0) Whether Defendants’ acts or practices violated the Florida Deceptive and
Unfair Trade Practices Acts. | k

26 TypitaBife BIBAEP QARG FIMHBNR he RARYBEMRE GherlGHOAGH007  Page 14 of 5
Class in that all such claims arise out of Defendants’ conduct in manufacturing, producing and
entering into the stream of commerce defective pet food and pet food products, Defendants’ conduct
surrounding the recall of its product, and Plaintiff's and Class Members’ purchése and vse of
Defendants’ products. Plaintiff and the other members of the Class seek identical remedies under
identical legal theories, and there is no antagonism or material factual variation between Plaintiff’s
claims and those of the Class.

27 Y 'Adeguacz:-“-'.:';PI-aintiff will fairly and adequately protect the interests of the Class.
Plaintiff’s claims are coextensive with, and not antagonistic to, the claims of the other members of
the Class. Plaintiff is willing ar;d able to vigorously prosecute this actior; on behalf of the Class, and
Plaintiff has retained competent counsel experienced in.litigation of this nature.

28.  Plaintiff brings this action under Rule 23(b)(3) because common questions of law and
fact (identified in paragraph 25 above) predominate over questions of law and fact affecting
individual members of the Class. Indeed, the predominant issue in this action is whether
Defendants’ pet food and pet food products are defective and have caused damages to Plaintiff and
the members of the Class. In addition, the expense of litigating each Class member’s claim
individually would be so cost prohibitive as to deny Class members a viable remedy. Certification

under Rule 23(b)(3) is appropriate because a class action is superior to the other available methods
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for the fair and efficient adjudication of this action, and Plaintiff envisions no unusual difficulty in
the management of this action as a class action.

29. The undersigned counsel for Plajntiff and the Class request that th? Court
appoint them to serve as class counsel first on an interim basis and then on a permanent
basis. Undersigned (ag@sel: ATHCHiAY 409 RIMABS RpreddGHIGRE1s o't:'tlﬁéjc%}é,zl?x’éeém7 Page 1qof 5
identified or investigated the Class’s potential claims, are experienced in handling class
actions, other complex litigation, and consumer claims of the type asserted in the action,
know the applicable law, will commit sufficient resources to represent the class, and are
best able to represent the Class.

30. Plaintiff requests: this Court to certify this Class'in accordance with Rule 23
and the Class Action Fairness Act of 2005.

:VI. CAUSES OF ACTION - 7 -

FIRST CAUSE OF ACTION

Breach of Implied Warranty

31, Plaintiffhereby adopts and incorporates by reference paragraphs 1-30 as if more fully
set forth herein. '

32, Defendants manufactured, marketed, sold and distributed the Products.

33. At the time that Defendants marketed, sold, and distributed the Products, Defendants
knew of the purpose for which the Products were intended and impliedly warranted that the Products
were of merchantable quality and safe and fit fur such use.

34,  Plaintiff reasonably relied upon-the skill, superior knowledge and judgment of the
Defendants as to whether the .Products were of merchantable quality and safe and fit for its intended

use.

10

000168




. . Class;

Case 0:07-cv-60428-JIC  Document1  Entered on FLSD Docket 03/26/2007 Page 11 of 18

3s. Due to Defendants™ wrongful conduct as alleged herein, Plaintiff could not have
known about the risks and side effects associated with the Products until after ingestion by Plaintiff’s
cats,

e

36.  Contrary to such implied warranty, the Products were not of merchantable quality and .
were not safe or fit foR8Ri3iRtérd¥ddf306-BTM-POR  Document 6  Filed 04/23/2007 Page 20
37.  Asadirect and proximate result of Defendants’ breach of implied warranty, Plaintiff
suffered damages as alleged herein,
WHEREFORE, Plaintiff, on behalf of herself and all others similarly situated, prays for relief
and judgment against Defendants as follows:
(a) For an order certifying the Class uﬁder the appropriate provisions of Rule 23,

as well as any appropriate subclasses, and appointing Plaintiff and their legal counsel to représent the

“(b) Awarding actual and éonsequential damage;s;
(c) Granting injunctive relief;
(d') For pre- and post-judgment interest to the Class, as allowed by law;
{e} For reasonable attorneys’ fees and costs to counsel for the Class if and when
pecuniary and non-pecuniary benefits are obtained on behalf of the Class; and
9] Granting such other and further relief as is just and proper.

SECOND CAUSE OF ACTION
Breach of Express Wairranty

38.  Plaintiff hereby adopts and incorporates by reference paragraphs 1-30 as if more fully
set forth herein.

39.  Defendants expressly warranted that the Products were safe for consumption by pets.
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40.  The Products did not conform to these express representations because the Products
are not safe and cause serious side effects in pets, including death.

4].  Asadirect ana proximate result of the breaﬁh of said warranties, and as the direct and
legal result of the defective condition of the Products as manufactured and/or supplied by
Defendants, and otheaSRrE@oing\bDDRR i IMRENRD hdRaC RRiOwas EilRddQd 82007  Page 2§ of 5
damages. ' -

WHEREFORE, Plaintiff, on behalf of herself and all others similarly situated, prays for relief
and judgment against Defendants as follows:

() For an order certifying the Class under the appropriate provisions of Rule 23,
as well as any appropriate subclasses, and appointing Plaintiff and their.legal cqunsel to represent the -
| Class; |

(b} . . Awarding actual-and consequentia.l" damages;

(c) Granting injunctive relief;

(d) For pre- and post-judgment interest to the Class, as allowed by law;

(e} For reasonable attorneys’ fees and costs to counsel .for the Class if and when
pecuniary and non-pecuniary benefits are obtained on behalf of the Class; and

{H Granting such other and further relief as is just and proper.

THIRD CAUSE OF ACTION
Negligence

42.  Plaintiff hereby adopts and incorporates by reference paragraphs 1-30 as if more fully

set forth herein.

43.  Defendants owed Plaintiff a duty to only offer safe, non-contaminated products for

consumption by household pets.
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44, Through its failure to exercise ‘the due care, Defendants breached this duty by
producing, processing, manufacturing, and offering for sale the Products in a defective condition that
was unhealthy to the Plaintiff’s pets.
45, Additionally, Defendants breached their duty of care to Plaintiff by failing to use
sufficient quality corﬁﬁﬁﬁe&%ﬂé@ﬁ%@&tﬁé:MD'BQBMUM,%%&G&OE@%&%@OO7 Page 2g0f 5
and failing to take sufficient measures to prevent the Products from being offered for sale, sold, or fed
to pets. |
46, Defendants knew or, in the exercise of reasonzble care should have known, that the
Products presented an unacceptable risk to the pets of the Plaintiff, and would result in damage that
. was foreseeable:and reasonably avoidable,
47.  Asadirect and proximate result of Defendants’ above-referenced negligence, Plaintiff and
* has suffered los§ and damages.
WHEREFORE, Plaintiff, on behalf of herself and all otheré similarly situated, prays for relief
and judgment against Defendants as follows:

(@  Foranorder certifying the Class under the appropriate provisions of Rule 23,
as well as any appropriate subclasses, and appointing Plaintiff and their legal counsel to represent the
Class:

(b)  Awarding actual and consequential damages;

() Granting injunctive relief;

(d)  For pre- and post-judgment interest to the Class, as allowed by law;

(¢}  Forreasonable attorneys’ fees and costs to counsel for the Class if and when
pecuniary and non-pecuniary benefits are obtained on behalf of the Class; and

@ Granting such other and further relief as is just and proper.

13
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FOURTH CAUSE OF ACTION
Strict Product Liability
48.  Plaintiff hereby adopts and incorporates by reference paragraphs 1-30 as if more fully

set forth herein.

49.  Deferdanie @e@rodycod,n081 TR/ or Bistritnmerstdd the Piteldd4/23/2007  Page 28 of 5

50. The Products produced, mam;factured and/or distributed by Defendants were
defective in design or formulation in that, when the Products left the hands of the Defendants, the
foreseeable risks exceeded the benefifs associated with the design or formulation,

Sl Defendants’ Products were expected to and did reach the Plaintiff without substantial
change in condition.

52. Alteniatively, the Products manufactured and/or supplied by Defendants were
defective in design or formulation, in that, when they left the hands of.the Defendants, they were
unreasonably dangerous, more dangerous than an ordinary consumer. would expect, and more
dangerous than other pet foed products without concomitant accurate information and warnings
accompanying the product for the Plaintiff to rely upon.

53.  The Products produced, manufactured and/or distributed by Defendants were
defective due to inadequate warning and/or inadequate testing and study, and inadequate reporting

-regarding the results of same.

54. The Products produced, manufactured and/or distributed by Defendants were
defective due to inadequate post-marketing warning or instruction because, after Defendants knew or
should have known of the risk of injury from the Products, Defendants failed to immediately provide

adequate warnings to the Plaintiff and the public.

14
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55.  Asthedirect and legal result of the defective condition of the Products as produced,
manufactured and/or distributed by Defendants, and of the negligence, carelessness, other
wrongdoing and actions of Defendants described herein, Plaintiff suffered damages.

WHEREFORE, Plaintiff, on behalf of herself and all others similarly situated, prays for relief
and judgment again@dBdeddadtcas 0IOG-BTM-POR  Document 6  Filed 04/23/2007 Page 24of 5

(a) For an order certifying the Class under the appropriate provisions of Rule 23, |
as well as any appropriate subclasses, and appointing Plaintiff and their legal counsel to represent the
Class;

(b)  Awarding actual and consequential damages;

(©) Granting injunctive relief;

(d) For pre- and post-judgment interest to the Class, as allowed by law;

{e) For reasonable attorneys’ fees and costs to counsel for the .Cléss if and when
pecuniary and non-pecuniary benefits are obtained on behalf of the Class; and-

63 Granting such other and further relief as is just and proper.

FIFTH CAUSE OF ACTION
Unjust Enrichment .

56. Plaintiff hereby édopts and incorporates by reference paragraphs 1-30 as if more fully
set forth herein.

57.  As a direct, proximate, and foreseeable result of Defendants’ acts and otherwise
wrongful conduct, Plaintiff suffered damages. Defendants profited and benefited form the sale of
the Products, even as the Products cansed Plaintiff to incur damages.

58.  Defendants have voluntarily accepted and retained these profits and benefits, derived

from consumers, including Plaintiff, with full knowledge and awareness that, as a resuit of

15
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Defendants’ unconscionable wrongdoing, consumers, including Plaintiff, were not receiving
products of the quality, nature, ﬁthess, or value that had been represented by Defendants or that

reasonable consumers expected. Plaintiff purchased pet food that she expected would be safe and

healthy for her cats and instead has had to now endure the death of one of her beloved péts and the
hospitalization ofthQaB&.S:07-Cv-00706-BTM-POR Document 6  Filed 04/23/2007  Page 2@ of 5
59. By virtue of the conscious wrongdoing alleged in this Complaint, Defendants have
been unjustly enriched at the expense of the Plaintiff who is entitled to, and hereby secks, the
disgorgement and restitution of Defendants’ wrongful profits, revénue, and benefits, to the extent,
and in the amount, deemed appropriate by the Court; and such other relief as the Court deems just
and proper to remedy Defendants’ unjust enrichment.
| WHEREFORE, Plaintiff, on behalf of herself and all others similarly situated, prays for relief
and judgment against Defendants as follows:

(2) For'an'order certifying the Class under the appropriate provisions of Rule 23,
as well as any appropriate subclasses, and appointing Plaintiff and her legal counsel to represent the
Class;

(b)  Awarding reimbursement, restitution and disgorgement from Defendants of
the benefits conferred by Plaintiff and the Class;

(e) For pre- and post-judgment interest to the Class, as allowed by law:

(d)  Forreasonable attorneys’ fees and costs to counsel for the Class if and when
pecuniary benefits are obtained on behalf of the Class; and

(e) Granting such other and further relief as is just and proper.

16
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JURY DEMAND

Plaintiff and the Class demands a jury trial on all issues triable by a jury.

DATED: March 26, 2007 LERACH COUGHLIN STOIA GELLER
RUDMAN & ROBBINS LLP
PAUL J. GELLER
Florida Bar No. 984795 _
Case 3:07-cv-00706-Boblidd@racHidnasment 6 Filed 04/23/2007
STUART A. DAVIDSON
Florida Bar No. 84824
sdavidson@lerachlaw.com
JAMES L. DAVIDSON
Florida Bar No. 072371
jdavidson@lerachlaw.com

-

é’a@iz
e STUART ¢ DAVIDSON

120 E. Palmetto Park Road, Suite 560
Boca Raton, FL. 33432-4809

i Telephone: 561/750-3000
561/750-3364 (fax)

KOPELMAN & BLANKMAN
LAWRENCE KOPELMAN
Florida Bar No. 288845
Imk@kopelblank.com

350 E. Las Olas Blvd., Suite 980
Ft. Landerdale, FL. 33301
Telephone: 954/462-6855
954/462-6899 (fax)

Attomeys for Plaintiff and the Class

T:\Pot Lit 2007\Menu Foods\Complaint FINAL.doc
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Case 3:07-cv-00706-BTM-POR.  Document 6  Filed 04/23/2007 Page 28

Plaintiff

Tom Whaley
individually and on behalf of all others
similarly situated

V. e
Defendant

Menu Foods
a foreign corporation

Defendant

The Iams Company
a foreign corporation

Defendant
Dog Food Producers Numbers 1-50

. Defendant
Cat Food Producers 1-40

Date Filed: 03/19/2007

Jary Demand: None

Nature of Suit: 195 Coniract Product
Liability

Jurisdiction: Diversi

represented by Michael David Myers

MYERS & COMPANY

1809 7TH AVE

STE 700

SEATTLE, WA 98101

206-398-1188

Fax: FAX 398-1189

Email: mmyers@myers-company.com
LEAD ATTORNEY

" ATTORNEY TO BE NOTICED

Date Filed #

Docket Text

03/19/2007

|t

(Entered: 03/21/2007)

CLASS ACTION COMPLAINT against defendant(s) Menu Foods, The
Iams Company, Dog Food Producers Numbers 1-50, Cat Food Producers
1-40 (Summons(es) issued)(Receipt #: SEA8079), filed by Tom Whaley.
(Attachments: # 1 Civil Cover Sheet)(DJ) Modified on 3/21/2007 (DJ).
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AT SEATTLE
CLERK 1).3. DISTRIGT COURT

Case 3:07-cv-00706-BTM-POR 5o U ent ey Filed 04/23/2007

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

TOM WHALEY individually and on behalf of

all others similarly sitvated, . N£V 7T 0 4 1F¥ M

Plaintiff, CLASS ACTION COMPLAINT

Vs,

MENU FQODS, a foreign corporation, THE ] l“m ||||| |“" ||]|| “I" ll“l "“l "ll l"l

oD oROBuCERs mobare 1-s0a | | IR ANEANINEY R m
CAT FOOD PRODUCERS I- 40, 07-CV-00411-CMP

Defendants. - e

-Plaintiff Tom Whaley, by and through his undersigned attorneys, Myers & Company,
PL.L.C., brings this civil action for damages on behalf of himself and all others similarly
situated against the above-named Defendants and complains and alleges as follows: ‘

L NATURE OF ACTION
1.1 Mr. Whaley brings this action as a Class Action pursuant to Rule 23 of the

Federal Rules of Civil Provedure on behalf of all persons who purchased any dog or cat food

CLASS ACTION COMPLAINT - 1 MYERS & COMPANY, P.LL.C.
1209 STVENTH AVENUE, SUITE 700
Seartie, Wanergron 99101
TELEPHONE {206) 398- 118

000179
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which was produéed by any of the ebove-named defendants and/or has hagl a dog or cat become
illasa r§sult of eating the fqoc_l.

1.2 The defendants are producers and distributors of, nter alia, dog and cat food.
Mo Foods podegs J0g gt £t P ASE A S~ DB TS B EHEA 8
Science Diet. Menu Foods distributes its dog and cat food throughout the United States to
retailers such as Wal-Mart, Kroger and Safeway. l

1.3 Dog and cat food which the defendants produced has caused an unknown number
of dogs and cats to become i1l and die. .

14 Todato, Menu Foods has recalled 50 brands of dog food and 40 brends of oat

food which are causing dogs and cats to become ill. All recalled foed f_x}_ﬂhte is of the “cuts and

gravy wel” style. \

1.5  Asaresult of the Defendants’ &ctioxi%sll\'rlr. Whaley an l;.t_w_:l‘fer Class membsers have
suffered emotional and economic damage, .

I PARTIES |

2.1 Plaintiff Tom Whaley has at all material times been a resident of Ontario, Oregon.

2.2  Defendant Menu Foods is, upon information and belief, a corporation otganized
under th;a laws of Canada which {ransacts business in Wa&hingion State and Oregon State,

23  Defendant The Tams Company; is upon information and belief, a forcign
cotporation which transacts business in Washington State and Oregon State, ‘

[I1. JURISDICTION AND VENUE
3.1  Subject matter jurisdiction is proper under 28 U.8.C, § 1332(a)(1) because the

Plaintiff and Defendants are citizens of different states and the amount in controversy exceeds

CLASS ACTION COMPLAINT -2 MYERS & COMPANY, P.LL.C,
LR0P SEVENTH AVENYE, SUITE T00
BENTTUR, WaSHNOTOR 93100
TELEFHONR (206)398-1153

3/2007 Page
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$75.,000.00. _This conrt has supplemental jurisdiction over the state law claims pursuant to 28
US.C. § 1367, '

32 Venuc is proper in this judicial district pursuant to 28 U.8.C. § 1391(=) because
the Defendants systcmaatécgllé{ and continuously sold their product within this district and
Defendants transact business within this district.

IV. CLASS ACTION ALLEGATION

4,1  Mr. Whaley brings this svitasa clIaSS action pursuant to Rules 23(a), (b)(1), (6)(2)
and (b)(3) of the Federal Rules of Civil Procedure, on behalf c;f himgelf and_ a Plaintiff Class (the
“Class™) composed of all persons who purchased any dog of g_at food whicl;x was prndﬁced by the
defendants and/or has had a dog or cat bedomc ill as aresult ;f t_aating the food. Mr. Whaley
reserves the right to modify this class deﬁmuon priot © movmg for class certification.

42  This action has been broughl and may be properly maintained as a class action
pursuant to Rule 23 of the Federal Rules of Civil Procedure for the followmg reagons;

a. The Class is ascertainable and there is a well-defined community of
interest among the members of the Class;

b, Membership in the Class is st') numercus as io make it impractical to bring
all Class members betore the Coutt, The identity and exact number of Class members is
unknown but is estimated to be at least in the lumdreds, if not thousands considering the fact that
Menu Foods has identificd 50 dog foods and 40 cat foods which may be causing harm .to pets,

e Mr. Whaley’s claims are typical of those of other Class members, all of
whom have suffered harm due to Defendants’ ﬁﬁform course of conduct, g '

d. Mz, Whaley iz a member of the Class.

CLASS ACTION COMPLAINT -3 G MYERS & COMPANY, P.L.L.C,
' 140 SEVENTH AVEHUE, SUTTE T00

SRATTLE, WARHINGTON 98]0}
TELEPHONE (206) 39E-1188

07-cv-00706-BTM-POR  Document 6 .Filed 04/2
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§

e There are numerous and substantial questions of law and fact common to
all of the members of the Class which control this litigation and predominate over any individual
issues pursnant to Rule 23(b)(3). The common issues include, but are not limited to, the
following; Case 3:07-cv-00706-BTM-POR  Document 6 Filed 04/

i Did the defendants make representations regarding the safety of

the dog and cat food they produced and sold?

if. Were the defendants’ representations regarding the safety of the
dog and ¢at foud false? - . .
ifi,  Did the defendants’ dog and cat food cause Mr. Whaley and other

Class members’ pets to become ill?
iv.  Were Mr, Whaley and other Class members damaged?

f. These and other questions of law or fact whic%’:a ¢ommon tp-ﬂié;\. R
members of the Class predominate over any questions affecting only“ii.'xdividual mc:rnii’efsgof the
Class;

B Mr. Whaley will fairly and adequately protect the interests of the Class in
that Mr. Whaley has no interests that are antagonistic to other' members of the Class and has |
retained counse) competent in the prosecution of class actions to represent himself and the Class;

h. Without a ¢lass action, the Class will continue to suffer damage,
Defendants’ violations of the law or laws will continue without remedy, and Defendan.ts will
continue to enjoy the fruits and proceeds of their unfawiul misconduet,

i, Given (i) the substantive complexity of this Iitigaﬁr;n; (i1} the size of

individual Class members’ claims; and (jii) the limited resources of the Class members, fow, if

CLASS ACTION COMPLAINT -4 MYERS 2 COMPANY, P.L.L.C.
1509 SEVENTH AVENUE, SUTFE 700
SRATTLA, WASHIWGTON DB103
TeLerrons (208) 398-3188

03/2007 Page
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any, Class members could afford to seek Jegal redress individually for the wrongs Defendants

have committed against them;

i This action will foster an orderly and expeditious administration of Class

k. Inferences and presumptions of materiality and reliance are availzble to
obtain class-wide determinations of those elements within the Class ¢laims, as are accepted
memodolx;gias for class-wide proof of damages; alternatively, upon adjudication of Defendants’
common lability, the Cuﬁrt can efficiently determine the claims of the individual Class
members;

I This action presents no difficulty that would iﬁ:pe_d_é the Court’s
management of it as a class action, and a class action is the best (if not hc_‘pnly) available means
by which mesmbers of the Classcan seek legal mdr&ss;;for the harm caused them by Defendants,

m. Inthe absence of a class action; Defendants would bc unjustly enriched
becanse they would be able to retain the benefits and fruits of their wrongful conduct.

43  The Claims in this case are also propexly certifiable under applicable law.
V. STATEMENT OF FACTS
5.1  Pleintiff Tom Whaley was the owner of a female cat namcci‘Samoya. .
52  Mr. Whaley purchased lams brand cits and gravy wet-style cat food from Wal-
Mart for Samoya to consume,
53  Samoya ate the Jams brand cuts and gravy wet-style cat food between December

2006 and February 2007.

CLASS ACTION COMPLAINT - § K MYERS &.COMPANY, FLLC.
1299 SEVENTH AVENLE, SUIME 700
SEATTLE, WASHIWFTON DHI0Y
TevLerioNE (206) 373-1158
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54  Samoya became extremely ill and Mr, Whaley -took her'to g veterinarian who
informed him that Sarmoya had suffered kidney failure, also known as aum;: renal failure.
Samoys had to be euthanized. )

55 Tn Miusha0o.dlenu Fendy sgeled 7 Pesi2 of s Y 2o ¥l
food and 40 brands of cuts and gravy wet-style cat food which had caused dogs and pets to
become ill. One common symptom in the sick animals was kidney failure,-a]sn known as acule
renal failure.

5.6  The Jams brand cnts émd gravy wet-style cat food that Samoya consumed between
December 2006 and February 2007 is one of the brands that Menu Foods recalled.

5.7  Asaresult of Defendanis’ acts and omissions Mr. Whajeyf and other Class
members have suffered emotional and economie damage, -

VI CAUSESOFAGTION &~

A Breach of Contract .

6.1  Plaintiff realleges al} prior allegations a3 though fully state&- herein,

62  Plaintiff and Class members purchased pet food produced by the defendants based
on the understanding that the food was safe for their pets to consume,

63  The pet food produced by the defendants was not safc for pets to consume and
caused dogs and cats to become jll. The unsafe nature of the pet food constituted a breach of
contract.

64  Asaresultof the bresch Plaintiffs and Class members suffered damages which
may fairly and reasonably be considered as ansing naturaliy from the breach or may reasonably
be supposed to have been in the contemplatio;l of the parties, at the time they made the contract,

as the probable result of the breach of it,

CLASS ACTION COMPLAINT - 6 MYERS & COMPANY, P.LLC.
1309 Stvenmi Avnys, Sutre 700

SEATTLE, WASHNGTON 51101
THLEONE (06) 1981188

3/2007 Page 3% of 5
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B. Unjust Envichment
65  Mr. Whaley realleges all prior allegations as though fully stated hevein.
6.6  Defendants were and continue to be unjustly enriched at the expense of Mr.

Whaloy and other Class toembsss. o\, 00706-BTM-POR ~ Document 6  Filed 04/4
6.7  Defendants should be required to disgorge this unjust cnrichment,

C. Unlawfil, Deceptive and Unfair Business Practices

6.8  Mr. Whaley realleges all prior allegations as though fully stated herein;

6.9  Defendants’ sale of tainted pet food constitutes an unlawful, deceplive and unfair
business act within the meaning of the Washington Consumer Protection Act, RCW 19.86 ef
seq., and similar statutory enactments of other states (including consumer ‘pr‘otection and
consurner sales practice acts).

6.10 Defendants’ sale of hazardous pet food has the capacity to deceive a 'sv.;bstamiaL’.:"té'E |
portion of the public and to affect the public interest. |

6.11  As aresult of Defendants’ unfair or deceptive acts or practices Mr. Whaley and

N

other class members suffered injuries in an amount to be proven at trial,

D.  Breach of Warrapticy

6.12 M, Whaley realleges ali prior allcgations as though fully stated hercin.

6.13 Cat food and dog food produced by Menu Foods are “goods™ within the meaning
of Uniform Commercial Code Article 2. )

6.14 Defendants’ conduct as desctibed herein constitutes breach of an implied or
express warranty of affirmation.

6.15 Defendants’ conduct as described herein constitutes breach of an implied

warranty of merchantability,

CLASS ACTION COMPLAINT -7 MYERS & COMPANY, PLLC.
1E99 SEVENTH AVERUE, SUTTE 700
SEATTLE, WALHINO IO 2ET0Y
THEPHONE (206) 39K-1 108

000185
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6.16 Defendants’ conduct as described herein constitutes breach of an implied
warranty of fitness for a particulat purpose. - .
6.17  As n proximate result of the aforementioned wrongful conduct and breach, Mr,

Whaley and other closs msmbery have sefions fepacsin p ameyptia betevs™ 2 iRk 04/

Defendants had actual or constructive notice of such damages.

E. Negligent Misrepresentation

LS

6.18 Mr, Whaley realleges all prior allegations as though fully stated herein:

6.19 Defendants owed Mr. Whaley and class members a duty to exercise reagonablc
care in representing the safety of its dog and cat foods.

6.20 Defendants falsely represented that its dog and cat food was safe for consumption
by dogs and cats. | | \ .

621 Inreality, defendants’ dog and eat food caused dogs and cats to‘biecome ill and, in
some cases, to die. -

6.22 Mr. Whaley and ¢lass membcrg reasonably relied on the informarion provided by
Defendants regarding the safety of its dog an.d cat food, )
. 623 As aproximate cause of Defendants' false representations Mr, Whaley and other
Class members suffered damages in an amount to be proven at frial,

VII. PRAYER FOR RELIEF

WHEREFORE, Mr. Whaley and Class members request that the Court enter an order of
judgment against Defendants including the following:

A. Certification of the action as a ¢lass action pursuant to Rule 23(b)(3) of the

Federal Rules of Civil Procedure with respect to the claims for demages, and appointment of

Plaintiffs as Class Representatives and thelr c:.t'zunsel of record as Class' Co’u_nsci;

CLASS ACTION COMPLAINT -8 MYERS & COMPANY, P.L.L.E.
1808 $EVENTH AYDHUE, Stive 100
SHATTLE, WASHTHOTON 33101
TELEPHOHR (206) 108-1 102

3/2007 Page 3fof 5
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B. Actuzl damages (including all general, special, ineidemal, and consequential
dﬁnagcs), statutory damages {including treble damages}, punitive damages (as allowed by the
law(s) of the states having a legally sufficient connection with defendants dnd their acis or
omissions) and sucteoshss retigfas it B BT RABS = 8Miment 6 Filed 04/2

C. Prejudgment and post-judgment interest on such monétary relief;

D.  Equitable relicf in the form of estitution and/or disgorgement of all untawful ar
illegal profits received by Defendants as a result of the unfair, unlawful ax;d/or deceptive conduct
alleged herein;

E.  Other appropriatc injunctive relief;

F.  The costs of bringing this suit, including reasonable attorneys” fees; and

G. Such other relief as ﬂ’).lS Court may deem just, cquitable and proper.

DATED this 19% day of Mitch, 2007, - e

| MYERS & COMPANY, P.L.L.C.
Attorneys for Plaintiffs and Class members

LY

By:__ s/ Michael David Mvyers
Michae| David Myers
WSBA No., 22486
Myers & Company, P.L.L.C.
1809 Seventh Avenue, Suite 700
Seattle, Washington 98101
Telephone: (206) 398-1188
Facsimile: (206)400-1112
E-mall! IMmMyer ers-com cor

CLASS ACTION COMPLAINT -9 MVYERS & COMPANY, FL1.C.
) 1809 SEVEHTH AViawyE, Surre 100
SEATTLE, WASHINOTON 58101
YeLrrHoNe 206) 2961133

3/2007 Page 3gof 5
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U.S. District Court - Eastern District of Tennessee (Knoxville)
CIVIL DOCKET FOR CASE #: 3:07-cv-00094

Holt v. Menu Foods Inc. ' . Date Filed: 03/19/2007
-Assigned to: Honorable Thomas W Phillips Jury Demand: Plaintiff
Referred to: Magistrate C Clifford Shirley Nature of Suit: 890 Other Statutory

Cause: 28:1391 Personaldpiy3:07-cv-00706-BTM-POR ABument 6  Filed.04/23/2007  Page 3 of 5
Jurisdiction: Federal Question

Plaintiff

Lizajean Holt represented by A James Andrews
‘ A. James Andrews, Attorney at Law

905 Locust Street
Knoxville, TN 37902
865-660-3993
Fax: 865-523-4623

~ Email: andrewsesq@icx.net

« LEAD ATTORNEY :
ATTORNEY TO BE NOTICED

Nicole Bass
* 905 Locust Street
Knoxvilte, TN 37902
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Perry A Craft

Craft & Sheppard

214 Centerview Drive

Suite 233

Brentwood, TN 37027
615-309-1707

Fax: 615-309-1717

Email:
perrycraft@craftsheppardlaw.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

V.
Defendant

Menu Foods Inc.

Date Filed # Docket Text

03/19/2007 COMPLAINT against Menu Foods Inc. (Filing fee $ 350), filed by
' Lizajean Holt. (Phillips/Shirley}(RLK) (Entered: 03/20/2007)
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TENNESSEE

KNOXVILLE DIVISION
LIZAJEAN HOLT, )
)
Individually, and on behalf of similarly )
situated persons,
Case 3:07-cv-00706-BTM-PQR  Recument 6 - Filed 04/23/2007 Page 4§ of 5
Plaintiff, )]
)
V. ) Class action
)
MENU FOODS, INC., ) JURY DEMAND
: ) CLASS ACTION
Defendant. )
CLASS ACTION COMPLAINT
L Class Action

1. ?laintiff, individually and as representativé of a Class of similarly situated ;:.1 ;
persons rﬁ}nré defined below, brings suit against the :;mmed Defendént for offel;ing f(;r sale
and selling to Plaintiff and Class members pet food and food products — “cut and gravy”
pet products — formally recalled on March 16, 2007. Defendant is a corporation doing
business and operating in the United States. Defendant recalled cat and dog food
products that are sold under numerous brands by several national chain stores in
Tennessee and other States in the United States. The pet food products were produced
by Defendant(s), a private label manufacturer, labeled by the Defendant, and then '
distributed and ultimately sold to Plaintiff, Class Members, and others. Defendant issued
or caused to be issued a press release announcing the recall, and the United States Food
and Drug Administration issued a press release the same day. These pet food products

were intended to be placed in the stream of commerce and distributed and offered for sale
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and sold to Plaintiff and purchasers in Tennessee and the United States and fed to their
pets, cats and dogs.

I1. Jurisdiction and Venue

2. This Court has jurisdiction over this action pursuant to 28 U.S.C. §1332 and
subsection (d), atFtiE CHA¢ AN APFARES MaRER0s, Ryecumst freb. A8e2008)23/2007  Page 48 of 5
and over supplemental state Jaw claims pursuant to 28 U.S.C. §1367.

3. Venue is proper in this Court and judicial district pursuant to 28 U.S.C. §1391
and/or Pub. L.109-2 because a part or substantial part of the events or omissions giving
rise to the claim occurred in this judicial district, or a substantial part of prdperty that is
the subject of the action is situated in this judicial district.

4, In this judicial district, Plaintiff purchased the recalled pet food product made
by or for Defendant, and her pet ate or cionsumed it. Thousands of other
consumers/customers — including Plaintiff and other Class Members — purchased the
recalled or contaminated products in this judicial district from retailers that Defendant, its
agents, affiliates, or others it or they controlled sold or made available to them. In turn,
retailers or others sold these recalled products to the general public, including Plaintiff,
Class members and other purchasers. These pfoducts were purchased for consumption by
the pets of Plaintiff and the Class members. Defendant made or caused these products to
be offered for sale and sold to the public, incIudiﬁg Plaintiff.

5. Rule 23 of the Federal Rules of Civil Procedure applies to class actions as
well.

IIL Plaintiff
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6. At all times material hereto, Plaintiff Lizajean Holt was and is a citizen of the
State of Tennessee and the United States and resides in Knox County, Tennessee.

IV. Plaintiff’s Purchase(s)/Defendant’s Recall

7. Plaintiff purchased recalled brands of Pet Pride and lams pet food from a
national chain gr&%?fg@o%ﬁ&\é@%%%ﬁ@i‘ﬁ?&& ColPeuiipaile. Krilgd, 0é623/2007  Page 4R@of 5
other retailers, did not alter the product produced by the Defendant in any way prior to
selling it to Tennessee consumers and other consumers tﬁrougliout the United States.

8. Without knowing that Defendants would recall the product after it was offered
for sale and sold to her, Plaintiff purchased and fed the product(s) to her cat, her pet. Her
pet became lethargic and began drinking large amounts of water and Plaintiff
discontinuea feeding the Defendant’s I;roducts to her cat prior to the recall notice.
Plaintiff and thousands of other consuiﬁers will now face veterinary bills to have their
pets evaluated for kidney damage.

9. Before her purchase, Defendant never warned Plaintiff that the pet food
product that she pu;chased for feeding her pet may or would cause it have health
problems or concerns or that she would have to take her petto a vetetinarian due to a
health concern relating to or resulting from the tainted pet food.

10. On or on about March 16, 2007, Defendant issued a recall for certain pet food
for cats and dogs that it manufactured in plants that it controlled, owned, operated, or
managed in the United States.

11. Defendant’s business consists substantially of providing private label pet

foods at its plants or pet foods under other brands, not its own. In tumn, Defendant’s
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products are sold under a variety of labels or brands listed on its wgbsite as of March 17,
2007 and set forth below. |

12. The product that Plaintiff purchased ata Krogcr in Knoxville was a product
recalled by Defendant.

13. ARCPREAPARY0 R A ed IRORHBANIR leafrladifdh23/2007  Page 4gof 5
the recall and the actual or potcﬁtial problems and concerns from purchasing and feeding
the product to her pet.

14. Plaintiff bought the product(s) for their intended purposes: to feed her pet. '

15. Defendant placed these pet products in the stream of commerce in Tennessee
and elsewhere expecting that consumers such as Plaintiffs, the Class members, and the
general public would feed these products to their pets.

V. Defendant, Its Businéss,. and the Recall

‘1 6.. At all-times mﬁterial hereto, Defendant Menu Foods, Inc. was and is a New
Jersey corporation with its principal place of business in the State of New Jcrsey,
specifically located at 9130 Griffith Morgan Lane, Pennsauken NJ 08110. Defendant is
ultimately owned or controlled by Menu Foods Income Group, an Ontario based legal

| entity. Some of Defendant’s high managerial or officers or agents with substantial

authority are also high managerial officers or agents of Menu Foods Income Group.
Defendant may be served through the Secretary of State for Tennessee or as provided by
law.

17. Defendant Menu Foods, Inc. owns, controls, is related to or an affiliate of a
firm with plants where the pet food is manufactured or processed that are located in the

United States. These plants are located in Emporia, Kansas and, Pennsauken, New
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Jersey, the i:)lace of manufacture where the pet products were recalled, and/or at other
locations in the United States.

18. Defendant is the leading North American private label/contract manufacturer
of wet pet food products sold by supermarket retailers, mass merchandisers, pet specialty
retailers, and othg-%ﬁx%éé%'&‘&%%ZP&I&EMﬁB%g %m%%&ay, '1_1'}39694/ 23/2007  Page 4@ of 5
PetSmart, Inc., Giant Food, and other large retail ;:hains, and has provided pet food
products to or for Proctor & Gamble, Inc. It produces hundreds of millions of containers
of pet food annually. ,

19. Defendant has manufactured olr produced pet food for private labels for about
17 of the 20 leading retailers in the United States.

20. Defendant’s business includes manufacturing, prpducing, distributing, or
selling cat food under various brands or labels, and/or for thfra party firms, including:

. America’s Choice, Preferred Pets, Authority, Best Choice, benpanion, Compliments,
Demouius Market Basket, Eukanuba, Fine Feliﬁe Cat, Food Lion, Food Town, Giant
Companion, Hannaford, Hill Country Fare, Hy-Vee, lams, Laura Lynn, Li’] Red, Lovjng
Meals, Meijer’s Main Choice, Nutriplan, Nutro Max Gourmet‘C]assics, Nutro Natural
Choice, Paws, Pet Pride, President’s Choice, Priority, Sav-a-Lot, Schnucks, Science Diet
Feline Savory Cuts Cans, Sophsitacat, Special Xitty US, Springfield Prize, Sprout, Total
Pet, Wegmans, Western Family, White Rose, and Wynn Dixie.

21. Defendant’s business includes manufacturing, producing, distributing, or
selling dog food under various brands or labels, and/or for third party firms, including:

America’s Choice, Preferred Pets, Authority, Award, Best Choice, Big Bet, Big Red,

Bloom, Bruiser, Cadillac, Companion, Demoulus Market Basket, Eukanuba, Food Lion,
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Giant Companion, Great Choice, Hannaford, Hill Country Fare, Hy-vee, Jams, Laura
Lynn, Li’l Red, Loving Meals, Méijer’s Main Choice, Mixables, Nutriplan, Nutro Max,
Nutro Ultra, Nutro, OI’'Roy US, Paws, Pet Essentials, Pet Pride — Good & Meaty,
President’s Choice, Price Chopper, Priority, Publix, Roche Brothers, Sav-a-Lot,
Schnucks, Shep ]S:oag?gpgrogt? ﬁgflg%%g: %c-)rtM ﬁ% ester%%%ﬁ&%%l%te R%Q&da%(??’/ 2007 Page
Dixie, and Your Pet.

22. On Defendant’s website as of March 17, 2007, it listed by brands, the size of
the container or pouch, the dates of manufacture, and the products subject to recall.
Thus, each container or pouch and size of each brand or label listed — subject to the recall
above — was noted specifically on its web site.: Thus, a 3 ounce can or pouch of Pet Pride
Pouch Mixed Grill 24 X 3 with sale by date of March 8, 2009, with a specified “UPC”
number was one of about 150 separate Pet Pride labeled cat foodithat Defendant recalled.
The other brands also generally listed numefous separate pouches or containers bearing
the major private label or brand with a further sub-description similar t6 the manner
described above, by brand or label.

23. After reports or complaints from pet owners about symptoms — such as
vomiting or lethargy — suggesting kidney failure in their dogs and cats and/or after reports
of deaths of certain pets, from or through its Canadian office or affiliation, Defendant
caused or issued a recall of certain specified pet products, reportedly totaling between 40
and 60 million cans. |

24. Defendant also advised a governmental agency of tﬂe United States about the
recall and certain events leading to the re:call, namely the Food and Drug Administration

(FDA).
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25. Defendant produces over 1,000,000,000 pouches or containers of pet food
products each year, a substantial portion of which is sold or offered for sale in Tennesses
or for Tennesseans who purchase the products for their pets. Many consumers who fear
for the health of their pets will no longer have the product because it has been fed to the
pets. Case 3:07-cv-00706-BTM-POR  Document 6  Filed 04/23/2007 Page 4@of 5

26. Defendant knows or should know that national, regional, and/or local
distributors will distribute these finished pet food products that it mamufactures or
processes to retailers to offer them for sale in Tennessee to Tennesseans who purchase
and buy them for their pets for consumption by their péts in the State of Tennessee and in
this judicial district.

27. Defendant knows or understands that millions or tens of millions of cans or
- pouches of the pet food products that it manufactifes of produces will be advertised,
promoted, and sold in Tennessee and this judicial district; including a significant or
substantial part of the recalled pet food.

28. Defendant knows or understands that the promotion and advertising of pet
food produced at its plants in part targets consumers and customers in Knox County, in
this judicial district, in the State of Termessee, regionally, or nationally.

29. Defendant makes or produces the pet food products in its plants with a
purpose or design that consumers and customers will purchase them, regardless of brand
or label name, place of purchase, or place where pets actually consume them.

30. Defendant makes or produces for third parties well-known, lesser known,
and/or premium or discount brands or labels of pet foods and knows that customers and

consumers will ultimately purchase them to feed to their pets.
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31. Defendant desires that consumers and others who purchase or consider
purchasing a pet food product made or produced in one of its plants, by whatever label or
brand, believe that the pet food product is safe for their pets to eat.

32. Inthe last few days, Defendant has recalled specified pet food products that

consumers and cu%%rsn%r? :}J%Zéﬁi\lls-e%o fZ{Qﬂ? Eﬁi-lr-nl\e/:l Blggotn%ing %%%Hﬁe%g%ger S,FZ%%Q a%ﬁ/23/2007 Page

concluding about March 6, 2007.
33. Class members and others have purchased the pet products that were recalled
across the United States, in Tennessee, and in this judicial district.

34. Class members and others who purchased or fed Defendant’s products to

..~ their pets did so in this judicial district, in Tennessee, and in the United States.

35. Some class members or others have already taken their pets to a veterinarian:

w - for treatment or diagnosis related to their pets eating the recalled pet food and more wilkr» -

* - do so as word of the recall spreads. For instance, the Knoxville NewsSentinel carried a

prominent story about the recall and the potential dangers to the pets of East Tennessce
citizens in its Sunday, March 18, 2007 edition.

36. Class members have suffered and will suffer injuries, losses, or damage as a
result of the recall and/or féeding their animals the food that was reéalied.

37. There have been other reported incidents of pet food being recalled as a result
of possible'or actual concerns or problems with the pet food and its or their effects on
pets. Defendant knew or should have known about the risks and possible injury.

VL Plaintiff, Class Members, and Others’ Losses, Damages, and Injuries
38. As aresult of their purchases of the pet food recalled or subject to recall, set

forth above, Plaintiff, Class members, and others have suffered and will suffer a ioss,
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damage, injury, and sustained damages, including consequéntial and incidental damages,

such as costs of pﬁrchasing the contaminated food product and replacing it with a safe

food product, including sale tax or a similar tax, costs of making an additional trip to a

retail store to purchase safe, non-contaminated pet food, the price of postage to secﬁre a

refund offered bngagnﬁégzTﬁg'&ggmﬁg%ﬁgsareatg%yﬁf@%@s arfdilgel 04/23/2007  Page 4@of 5
trip(s) to make such visits for diagnosis and treatment,_and otherwise.

VII. Breach of Warranties & Remedies

39. Defendant breached express warranties to Plaintiff, the Class, and others, and
violated the Uniform Commercial Code.

38. Defendant breached implied warranties to Plaintiff, the Class, and others, and
violated the Uniform Commercial Code.

40, Defendant breached the implied wémanty of fitness for a particular purpose,

by claiming certain of the pet food thai it manufactured or produced and was recalled .
were fit and safe for consumption by pets and thereby violated the Uniform Commercial
Code.

41. Defendant breached the implied warranty of merchantability. In fact, the pet
food subject to recall and purchased or used by Plaintiff, the Class, and others was not
merchantable. This breach violated the Uniform Commercial Code.

42, Plaintiffs are entitled to the remedies for breach authorized by the Uniform
Commercial Code and other law.

VIIL Negligence
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43. Defendants owed Plaintiff and the Class a duty to only offer safe, non-
contaminated products for consumption by pets and offered for sale and sold in the
stream of commerce.

44, Though its failure to exercise due care Defendant owed Plaintiff, the class,
and others, Defen%a‘?‘n%‘%v%%Zgﬁéa%ﬁ%@aﬁlMg? p%@essin@%%ﬂ%tu@ing, Eled 04/23/2007  Page S@of 5
offering for sale the recalled pet food and pet food products it offered for sale and sold to
Piaintiff, the class, and others.

45. Defendant failed to use sufficient quality contrel, to do adequate testing, to
* perform proper manufacturing, production, or processing, or failed to take sufficient
measures to prevent the pet food products that were recalled from being offered for sale,
sold, or fed to pets, ‘

46. Defendant knew or should have known that the petfood that was recalled
presented an unacceptable risk to the pets of the Plaintiff, the Class, and others and would
result in damage that was foreseeable and reasonably avovidable.

47. The loss, damage, and injuries were foreseeable.

48. Defendant’s negligence proximately caused the loss, damage, injury, and
damages to Plaintiff, the Class, and others.

IX. Statutory Unfair or Deceptive Trade Practices Act

49, Plaintiff, the Class, purchasers, others, and Defendant are each a “person”
within the meaning of Tenn. Code Ann. §47-18-103.

50. Defendant’s offer for sale or sale of their recalled pet food products is in or

affects trade or commerce in Tennessee.

10
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51. Defendant implicdly represented to the public, Plaintiff, the Class and others
that its pet food products were safe for consumption by their pets and could be safely
purchased.

52. In fact, Defendant recalled or caused to be recalled millions of containers or
pouches of pet fooccﬁgf:e(:a%é%?f (r:i\slﬁgg) %%%E%Jh%ﬁ%@wal-begg %%IE%SMSE, fdl“?o%gé,/ 23/2007  Page
Plaintiff, purchasers, the Class, and others.

53. Defendant violated Tenn. que Ann. §47-18-104 (a) and sub-parts of (b) by

- placing these unsafe pet food products in the stream of commerce in Tennessee.

54. Each Plaintiff, Class member, and other person adversely affected in
Tenfiessee has sufferéd an ascertainable loss of money or property due to a violation of
the Consumer Protection Act.

¢ 55, Plaintiffs'brings a claim for a violation of the Tennessee Consumer Protection
Act under Tenn. Code Ann.-§47-18-109, including the ascertainable loss of money or
property by each such person.
X. Rule 23

56. Plaintiffs ask this Court to certify the following Class:

All persons in the United States who purchased or fed his, her, or their cal(s) or

dog(s) pet food produced or manufactured by Defendant that was or will be

recalled by the Defendant, including that produced from December 3, 2606 up to

and including March 6, 2007.

57. Plaintiff is a member of the Class, sues as a representative party on behalf of
all, and avers that thé class is so numerous that joinder of all members is impracticable.

58. There are questions of law or fact common to the Class. These common

questions include but are not limited to the following:

11
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