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CLASS ACTION COMPLAINT

NOW INTO COURT, through undersigned counsel, come Plaintiffs HAYLEY
FORD and SHANNON J. KRAMER (hereinafter “Plaintiffs”), individually and on Behalf
of all others similarly situated, who file this Class Action Complaint pursuant to Federal
Rule of Civil Procedure 23(a) and (b)(3), seeking monetary relief for themselves and the
classes they seek to represent. This suit is brought agair;st MENU FOODS INCOME
FUND, MENU FOODS MIDWEST CORPORATION, MENU FOODS SOUTH
DAKOTA, INC., MENU F 00DS, INC., MENU FOODS HOLDINGS, INC., DEL
MONTE FOODS COMPANY; NESTLE PURINA PETCARE COMPANY, HILLS PET 4
‘NUTRITION, WALMART STORES, NUTRO PRODUCTS, INC., PETCO ANIMAL
SUPPLIES, INC.; PETCO SOUTHWEST, INC.; PETCO ANIMAL SUPPLIES
STORES,INC.; THE IAMS COMPANY, KROGER CO.; FRY’S FOOD CENTERS;

'SMITH’S F OOD AND DRUG CENTERS, INC.; CHEMNU TRA, INC. and PETSMART,
répresenting as follows:

GENERAL ALLEGATIONS |
GENERAL ALLEGATIONS

1. This is class action brought égainst defendants for negligence in
manufacturing and distributing contaminated the pet food supply making the food unfit for
animal consumption, for'purposely failing to warn consumers of the contaminated pet food
in a timely manner, and an action for damages relating to Defendants’ design, manufacture,
sale, testing, marketing, advertising, promotion and/or distribution of unsafe dog and cat
food through retailers within the United States and ﬁ'aud As aresult of Defendants’
actions, Plaintiffs and other similarly situated pet owners have been damaged.

2. This Court has jurisdiction over the subjéct matter and Defendants in this

3. Venue is proper in this distn‘ct under 28 U.S.C. § 1391(b)(2) because a
substantial part of the acts, conduct and damages complained of occurred in this district.
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Corporation and may be served through its registered agent for service, The Corporation

4, Plaintiff HAYLEY FORD is and was at all relevant times a resident of J onestown,
Texas.

5. Plaintiff SHANNON 1J. KRAMER is and Wwas at all relevant times a resident of
Mesa, Arizona, '

6. Defendant MENU FOODS INCOME F UND is an unincorporated company

7. MENU FOODS MIDWEST CORPORATION s a Delaware cofporation and

Trust Company, Corporation Trust Center, 1209 Orangé Street, Wilmington, Delaware.
9. Defendant MENU FOODS HOLDINGsS, INC, is a Delaware corporation and

served through its registered agent for service, Corporation Trust Company, 820 Bear
Tavern Road, West Trenton, New Jersey.

1. Defendant DEL MONTE FOODS COMPANY, isa Delawére corporation

Angeles, California 90017.
12.  Defendant THE IAMS COMPANY s an Ohio corporation registered to do




T = BT T O 1U=40 | =¥004 pP. 1V

W 0 NN A A W N

. N bt — et — [ S S — — —

Ca# 3:07-cv-00734gM-RBB Document 1l Filed 04/6/2007 Page 4 of 29

business in the State of California and may be served through its registered agent for
service, CT Corporation System, 818 West Seventh Street, Los Angeles, California.

13.  Defendant NESTLE PURINA PETCARE COMPANY, is a Missouri
corporation registered to do business in the State of California and may be served through
its registered agent for service, CT Corporation System, 818 West Seventh Street, Los
Angeles, California 90017.

14.  Defendant HILLS PET NUTRITION is a Delaware corporation registered to
do business in the State of California and may be served through its registered agent for
Séwice, CT Corporation System, 818 West Seventh Street, Los Angeles, California 90017.

15.  Defendant NUTRO PRODUCTS, INC. (hereinafter “NUTRO") is a
California corporation and may be served through its registered agent for service, Ronald
Ong, 445 Wilson Way, City of Industry, California 91744,

16.  Defendant PETSMART, INC. is a Delaware cox;poration registered to do
business in the State of California and may be served through its registered agent for
service, CT Corporation System, 818 West Seventh Street, Los Angeles, California 90017.

17.  Defendant WAL-MART STORES is a Delaware corporation and may be
served through its registered agent The Corporation Company, 425 W. Capitol Avenue,
Ste. 1700, Little Rock, Arizona 72201. ‘

18.  Defendant PETCO ANIMAL SUPPLIES, INC. is a Delaware corporation
registered to do business in the State of Califomia with its designated principal place of
business located in San Diego, County of San Diego, California and may be served through
its registered agent for service Corporation Service Company d.b.a. Lawyers Incorporating
Service, P.O. Box 526036, Sacramento, California 95852.

19.  Defendant PETCO SOUTHWEST, INC. is a California corporation with its
principal place of business located in San Diego, California, County of San Diego.

20.  Defendant PETCO ANIMAL SU'PPLIES STORES, INC. is a Delaware

corporation registered to do business in the State of California with its designated principal

| place of business located in San Diego, California, County of San Diego. (Defenda{nts
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ANIMAL SUPPLIES STORES, INC. are hereafter collectively referred to as “PETCO”). |
21. Defendant FRY’S FOOD STORES s 5 wholly owned subsidiary of
SMITH’S FOOD & DRUG CENTERS, INC. Both companies are owned and operated by
KROGER €O, an Ohio corporation and may be served through their agent for service of
process Csc-Lawyers Incorporating Service, 50 West Broad Street, #] 800, Columbus, Ohio

43215. Defendant FRY’S FOOD STORES may be served through its agent for service of
process, Smith’s Food & Drug Centers, Inc., 500 S, 99t Avenue, Tolleson, Arizona 85353,
Defendant SMITH’S FOOD & DRUG CENTERS, INC. may be serve through its agent for -

Service or process, Smith’s Food & Drug Centers, Inc., 1550 S. Redwood Road, Salt Lake
City, Utah 84104,

22. Defendant CHEMNUTRA. INC. (hereinafter “CHEMNUTRA) is a
Delaware corporatioh with jts’ principal place of business in Nevada and may be served
through its registered agent for service of process Nationa] Registe;'ed Agents, Inc., 160
Greentree Drive, Ste. 101, Dover, Delaware 19904,

22.  Defendants MENU F OODS INCOME F UND, MENU FOODS MIDWEST

COMPANY (“NESTLE”), HILLS PET NUTRITION, INC. (“HILLS"), PETSMART,
WAL-MART STORES (“WAL-MART”), PET CO ANIMAL SUPPLIES, INC.; PETCO

(“FRYS”); SMITH’S FOOD & DRUG CENTERS, INC. (“SMITH’S”), CHEMNUTRA,
INC. ( “CHEMNUTRA”) and NUTRO PRODUCTS, INC. (“NUTRO") are hereinafter
collectively referred to as “Defendants.”

H
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JURISDICTION AND VENUE
23.  This Court has jurisdiction over the subject matter of this action pursuant to
28US.C. §§ '1332(d)(2) and the Class Action Fairness Act of 2005, Pub. L. 109-2 (Feb.
18, 2005). The matter in controversy exceeds $5,000,000, is a class action and there are

members of the proposed Class that are citizens of States different than at Jeast one of the
Defendants. ‘

24,  Venueis proper in this District under 28 US.C. §1391(b), ( c) and (d) and/or
Pub. L. 109-2 (Feb. 18, 2005) because a substantial part of the events or omissions giving

rise to the claim occurred in this judicial district. Thousands of consumers, including

|| members of the Class, purchased pet food products manufactured, distributed, marketed

and/or sold by Defendants in this judicial district or others controlled or in privity with.
Defendant retailers or others sold deadly pet food products to the general public and
members of the Class. Pet food products manufactured, distributed and/or sold by
Defendants were purchased for consumption by the pets of Plaintiffs and other members of
the Class. Defendants made or caused these products to be offered for sale and sold to the
public. ‘

25.  Defendant Menu Foods Income Fund is a foreign corporation with
headquarters outside the United States and manufactures and distributes the pet food
products through United States retailers in this District. Defendants Menu Foods Midwest
Corporation, Menu F oods South Dakota, Inc., Menu Foods, Inc. and Menu Foods
Holdings, Inc., Del Monte Foods Company, Nestle Purina Petcare Company, Nutro,
PetSmart, Wal-Mart Stores, Petco, The Iarﬁs Company, Kroger Co, Fry’s Food Stores,
Smith’s Food And Drug Centers, Inc.; ChemNutra, Inc. and Hills- Pet Nutrition, Inc. are al]
subject to personal jurisdicﬁon in this District.

FACTS

26. Defendants are in the business of manufacturing, producing, distributing,
and/or selling pet food under various brands or label§, and/or for third-party firms.
Defendants MENU FOODS have manufactured or produced pet food for over 100 different
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private labels and for approximately 17 leading retailers in the United States. On or about
March 15, 2007, Defendants MENU FOODS informed he Food and Drug Administration
that they had become aware that pet food manufactured and distributed by them in the
United States was contaminated and causing injury and/or death to cats and dogs who
consumed the food. Defendants MENU FOODS believed at the time the contamination
came from a new supplier of Wheat Gluten which was added to the pet food, which it
purchased from Defendant CHEMNUTRA. Defendants MENU FOODS conducted their
own tests concluding that the contaminated food resulted in one out of every six pets who
consumed the food died. |

27.  On or about February 11, 2007, Plaintiff FORD purchased at H.E.B Foods, the
following Hill Country Fare dog food: Country Stew in Gravy, Beef in Gravy, and Chicken in
Gravy. On February 13, 2007, Plaintiffs FORD's dog Mickie stopped éating and would drink
water excessively, Over the next few days, Mickie’s condition deteriorated. On February 13,
2007, Plaintiff FORD took Mickie to a veterinarian. Mickie was having trouble breathing. Mickie
was with kidney failure and was given a poor prognosis for recovery. On February 15, 2007,
Mickie was euthanized to end her suffering. ’

"28.  Between late January 2007 to about February 18, 2007, Plaintiff KRAMER
purchased Special Kitty and Pet Pride pet food products from Defendants WAL-MART
and FRY’S FOOD STORES. On or about F ebruary 20, 2007, Plaintiff KRAMER'’s cat,
“Mamma Cat”, began exhibiting symptoms of severe illness.- KRAMER took Mamma Cat
to the veterinarian on February 22, 2007, who diagnosed her as having renal failure. After
numerous medical procedurés, tests and medications, Mamma Cat seemed to be on the way
to recovery. Sunday; February 25, 2007 Mamma Cat was given Special Kitty, wild duck
with rice and gravy, purchased by KRAMER from Defendant WAL-MART, Mamma Cat
rapidly declined back into a | éthargic state. KRAMER took Mamma Cat back Ito the |
veterinarian the next day. Mamma Cat’s B.U.N.. levels were off the charts, Mamma Cat

suffered severe seizures and was euthanized on F ebmary 26, 2007 to end her suffering,
/!
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and manufactured and/or distributed by Defendants MENU FOODS, IAMS, NUTRO,
HILLS, and PURINA, and continued to do S0 despité the recall until approximately March
23, 2007. ' |

37.  On or about March 16, 2007 Defendant IAMS announced that some of its pet
food products were being recalled because they were manufactured/produced by Defendant

|[MENU FOODS,

38.  Onor about March 6, 2007, Defendant CHEMNUTRA was informed by
Defendant MENU F OODS to stop shipments of wheat gluten. Defendants CHEMNUTRA
did not recall ami/or inform jts customers of any problems associated with the wheat gluten
until approximately April 2, 2007.

39. ° Defendants FRY’S, SMITH’S and KROGER sell to the public the pet food
products subject to the recall that were manufactured and/or distributed by Defendants
MENU FOODS, IAMS, and PURINA, and continued to do so after Defendant MENU
FOODS announced the recall of their products on or about March 16, 2007.

40.  Defendants, and al] of them, did nothing to prevent the distribution and sale

of contaminated and deadly pet food to United States retailers until weeks or months afier

discovering the food was contaminated and causing harm to those animals who consumed
the food. This lack of action permitted and caused additional harm and death to thousands
of pet owners in California and throughout the United States, including Plaintiffs’,

41.  Had Plaintiffs known the risks and dangers associated with Defendants” pet
food products, or had Defendants disclosed such information to Plaintiffs, Plaintiffs would

| not have fed Defendants’ products to their pets, and the animals would not have suffered

subsequent health‘ complications.

42.  Upon infonnation and belief, as a result of the manufacturing, marketing and
sale of Defendants’ dog and cat food products, Defendants, and all of them, have reaped
huge profits while concealiI}g___@J_nk_ﬂ.l_t_Lnublic,.lmowledgcmf:the=peténﬁal=hazard

N N
[o BN ]

associated with the ingestion of Defendants’ dog and cat food products.
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10 44.  Despite such knowledge, Defendants, through their officers, directors,

11 |/ partners and managing agents for the Purposes of increasing sales and enhancing its profits,
12 knowingly and deliberately failed to remedy the known defects of Defendants’ product in a
13 || timely manner, failed to conduct testing in a timely manner, and failed to warn-the public
14 flin a timely manner, including Plaintiffs, of the seribus risk of illness and death occasioned
15 by the defects inherent in Defendants’ pfoduct.

16 45.  Defendants and their officers, agents, partners and managers intentionally
17 || proceeded with the manufacturing, distribution, sale and marketing of Defendants’ product,
18 |1 knowing that dogs and cats ingestlng Defendants® prodﬁct wduld be exposed to serious v
19 || potential danger, in ordt;r to advance their own pecuniafy interests, | '
20 46.  Defendants’ conduct was Wwanton and willful, and displayed a conscious ,
21 || disregard for the safety of the product and particularly of the damage it would cause 10 pet
22 || owners, like Plaintiffs, entitling these Plaintiffs to exexﬁi)l'ar—y-dé.&iages. o
- 23 47.  Defendants acted with conscious and wanton disregard of the health and
24 || safety of Plaintiffs’ pets, and Plaintiffs Tequest an award of additiona} damages for the sake
25 || of example and for the purpose of Punishing such entities for their conduct, in an amount
26 |[sufficiently large to be an example to others, and to deter Defendants and others from

27 engaging in similar conduct in the ﬁxﬁire. The above~described wrongful conduct was
28

10
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done with knowledge, authorization and ratification of off icers, directors, partners and
managing agents of Defendants.
CLASS ACTION ALLEGATIONS _
48.  Plaintiffs bring all claims as class claims pursuant to Rule 23(b)(2) of the |
Federal Rules of Civil Procedure. The requirements of Rule 23 are met W1th respect to the
classes defined below:

A. Al persons in the United States, who purchased pet food products
manufactured distributed and/or sold by Defendants that were or will
be recalled by Defendants. .

B.  All persons in the United States, who purchased pet food products
manufactured, drstributed and/or sold by Defendants that were or will
be recalled by Defendanté and whose pet(s) suffered serious injury
and/or died after ingesting the contammated food.

Upon cornpletron of discovery with respect to the scope of the Class, Plaintiffs
reserve the nght to amend the class definition.

49.  Numerosity: The members of the Class are so numerous and geographically
diverse that joinder of all of them is impracticable. While the exact number and identities
of members of the Class are unknown to plaintiffs at this time and can only be ascertained
through appropriate discovery, plaintiffs believe and therefore allege that there are
thousands of Class members throughout the United States.

50. mmonality: Questions 6f law and fact common to the Class exist asto
Plaintiffs and all Class Members, and these common questions predominate over any
questions affecting only individual members of the Class Among the common questrons
of law and fact are the following: .

a. Whether Defendants sold the pet food products that were recalled or

subject to recall;
///
//

11
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Whether Defendants advertised, represented, or he]q themselves out as
producing, manufacturing or selling a pet food product that was safe
for the pets of Plaintiffs and Class members;

Whether Defendants expressly warranted these pet food products;
Whether Defendants purported to disclaim any express warranty;
Whether Defendants purported to disclaim any implied warranty;
Whether Defendants were negligent in the supplying, manufacturing,
processing and/or selling the pet food products;

Whether Defendants owed a duty to pet owners by ensuring that the
pet food was not contaminated with dangerous ingredients.

Whether Defendants’ conduct amounted to breach of such a duty.
Whether Defendants’ conduct was a prdximate cause of Plaintiffs’ and |
Class Members’ damages.

Whether using the pet food products as intended, feeding 1o pets,

resulted in loss, injury, damage or damages to Plaintiffs and the Class;
Whether Defendants are strictly liable;

Whether Defendants breached their warranty of merchantability.
Whether Defendants supplied, produced, marketed, distributed, and

- sold a defective product.

Whether Defendants failed to adequately wamn consumers of the
contaminated pet food.

Whether Plaintiffs and Class Members are entitled to damages.
Whether Defenaénts employed deceptive Tepresentations of the safety
of their pet food producté; , ,

Whether Defendants’ statements or omissions were likely to deceive a
reasonable consumer: '

Whether Defendants® statements or omissions were likely to deceive a
reasonable consumer: and

12
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S. Whether Defendants Concealed informatjon from the public and such
silence was relied on by Plaintiffs and Class members,

51. Tvpicality: Plaintiffs’ claims are typical of the clajms of the Class Members,

individual actions engender, Also, because the losses, injuries and damages suffered by
each of the individual Class Members are small in the sense pertinent to class action

13
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contradictory results.

54.  Plaintiffs request this Court to certify this Class in accordance with
Fed.R.Civ.P. 23 and the Class Action Fairness Act of 2005.

. FIRST CAUSE OF ACTION
===-=abok OF ACTION

STRICT PRODUCT LIABILI'I‘Y-DEFEC"I‘IVE IN DESIGN
OR MANUFACTURE
= ANUYACTURE
55.  Plaintiffs hereby incorporate by reference each and every paragraph of this

complaint as set forth in paragraphs 1 through 54.

56.  Defendants are/were the manufacturers, sellers, distributors and/or suppliers

57.  Defendants’ supplied, sold, distributed, supplied, manufactured,‘ marketed,
and/or promoted pet food products, that Wwere expected to reach and did reach consumers
without substantial change in the condition in which it was manufactured or sold by
Defendants.

58.  Pet food products manufactured, supplied, and/or sold by Defendants and

benefits associated with the designs and/or formulations of the products. :
59.  Upon information and belief, Defendants actually knew of the defective
nature of Defendants’ pet food products but continued to supply, manufacture, market, and

14
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defective and unreasonably dangerons condition in ways which include, but are not limited

to, one or more of the following: .

a. When placed in the stream of commerce, the pet food products
contained unreasonably dangerous design defects and was not
reasonably safe and fit for jts intended or reasonably foreseeable
purpose or as intended to be uséd, thereby subjecting the dogs and cats
owned by consumers, including Plaintiffs, to risks which exceeded the
benefits of the pet food pfoducts; |

b. The pet food products and ingredients were insufficiently tested;

c. The pet food products caused serious illness, harmful side effects, and
possible death that outweighed any potentia utility;

d. In light of the potential and actual risk of harm associated with
ingestion of the pet food products by dogs and cats, a reésonable
person would have concluded that the pet food products should not
have been marketed, distributed or sold in that condition; and

e. Pet food products supplied, manufacfured, distributed, and/or sold by
Defendants were defective due to inadequate post-marketing waming
or instruction because, after Defendants knew or should have known
of the risk of injury caused by the contamiriéted pet food products,
Defendants failed to immedigtely provide adequate'warnings to
Plaintiffs and the public.

62. Asa direct, legal proximate and producing resnlt of the defective and

recovery.

15
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63. Asa direct, legal, proximate and producing result of the defective and
unreasonably dangerous condition of pet food products supplied, manufactured, marketed
and/or sold by Defendants, Plaintiffs pets were injured in health, strength and activity.

64.  Plaintiffs’ and Class members® dogs and céfs did suffer injury and/or death as

65.  Defendants’ aforementioned conduct was committed with knowing,

SECOND CAUSE OF ACTION
se—===28008 O ACTION

STRICT PRODUCT LIABILITY-FAILURE TO WARN
66.  Plaintiffs hereby

incorporate by reference each and every paragraph of this
complaint as set forth in Paragraphs I through 65, '

67.  Defendants manufactured, marketed, distributéd, sold and supplied pet food
products to consumers throughout the United States. As such, Defendants had a duty to
warn the public, including Plaintiffs, of the health ﬁsks and possible death associated with
using Defendants’ contaminated pet food products.

68.  Pet food products, and ingredients therein, supplied, manufactured,
distributed and/of sold by Defendants were under the exclusive control of Defendants, and
were sold without adequate warnings regarding the ﬁsk of serious injury and other risks
associated with its use, | ,

69.  As adirect and proximate result of the defective condition of pet food
products manufactured, sold and/or supplied by Defendants, and as such a direct and

‘16
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proximate result of negligence, gross negligence, willful and wanton misconduct, or other
wrongdoing and actions of Defendants described herein, Plaintiffs suffered damages,

70.  Upon information and belief, Defendants knew of the defective nature of the
pet food products but continued to supply, manufacture, market, and sell it so as to

maximize sales and profits at the expense of animal health and safety, in knowing,

they were scientifically readily available. :
72.  Defendants knew and intended that pet food products supplied,

manufactured, marketed and/or sold by Defendants would be distributed through the
United States without any inspection for defects.

73, Defcndants knew that veterinary clinics, pet food sfores, food chains and

74, Asadirect and proximate result of the Defendants’ distribution and sale of

economic loss, including the purchase price of the pet food products, out-of-pocket costs of

veterinary medical tests and treatment for their pets, out-of-pocket costs for disposal/burial
fees, as well as the Pecuniary value of their pets. '

75.  Defendants’ conduct in the packaging, warning, marketing, advertising,
/" ‘

17
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THIRD CAUSE OF ACTION
o == L ALTION
SOUNDING IN FRAUD

' 76.  Plaintiffs hereby incorporate by referenée each and <every paragraph of this
complaint as set forth jn paragraphs | through 75.

10 77.  Atall material times, Defendants were €ngaged in the business of

11 || manufacturing, marketing, djstributin_g, Promoting, and selling pet food products and/or
12 |[ingredients to be placed in pet food products,

13 78.  Defendants made misrepresentations of material facts to, and omitted and/or
14 |1 concealed material facts from, Plaintiffs ang Class members in the advertising, marketing,
15 || distribution and saje of pet food products regarding its safety and use,

16 79.  Defendants delibcrately and intentional]y misrepresented to, and omitted

20 a Failing to disclose and/or mtentioxially concealing, the results of tests
21 showing the potentia] health risks to dogs and cats associated with the
22 use of Defendants Contaminated pet food Pproducts

23 b Failing to include adequate warnings with pet food products

24 manufactured, distributed and/or sold by Defendants about the

25 botential and actual risks and the nature Scope, severity, and duration
26 of serious adverse effects of pet food products supplied manufactured
27 marketed and/or sold by Defendanis;

18
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c. Concealing information regardiﬁg the known health risks to dogs and
cats associated with pet food products supplied, manufactured, -
distributed and/or sold by Defendants; and '

d. Concealing the known incidents of illness and death of dogs and cats,

.as previoﬁsly alleged herein..
80.  Defendants intentionally concealéd facts known to them, as alleged herein, in
order to ensure increased sales of pet food products supplied, manufactured, marketed
and/or sold by Defendants, ‘
81.  Defendants had a duty to disclose the foregoing risks and failed to do so,
despite possession of information concerning those risks. Defendants’ representations that

pet food products manufactured, distributed and/or sold by Defendants were safe for their

intended purpose were false, as Defendants’ pet food products were, in fact, dangerous to

the health of and ultimately fata] to Plaintiffs’ pets.

82.  Defendants knew of that their statements were false, knew of incidents of

83.  Defendants failed to exercise reasonable care in ascertaining the accuracy of

reasonable care in communicating the information concerning pet food products supplied,
manufactured, marketed and/or sold by Defendants to Plaintiffs, and/or concealed facts that
were known to Defendants.

84.  Plaintiffs were not aware of the falsity of the foregoing representations, nor
were Plaintiffs aware that one or more materia] facts concerning the safety of pet food

products and/or ingredients contained therein, manufactured, distributed and/or sold by
Defendants had been concealed of omitted, '

19
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1 85.  Inreliance upon Defendants’ misrepresentations and/or omissions, Plaintiffs
2 (| fed to their pets food products supplied, manufactured, marketed and/or sold by Defendants |
3 {| and their pets subsequently died. Had Plaintiffs been aware of the true facts concerning the
4 || risks associated with Defendants pet food products, they would not have purchased nor
5 || fed the products to their pets.
6 86.  The reliance by Plaintiffs upon Defendants’ misrepresentations was justified
7 |{because said mlsrepresentanons and omissions were made by individuals and entities that
8 [| were in a position to know the facts concerning pet food products and/or ingredients
| 9 || contained therein, manufactured, distributed and/or sold by Defendants.

10 87.  Plaintiffs were not in a position to know the facts because Defendants

11 laggressively promoted the use of pet food products supplied, manufactured, marketed

12 |land/or sold by Defendants and concealed the risks associated with its use, thereby inducing

13 (I Plaintiffs to purchase and use Defendants’ pet food products.

14 88.  Asadirectand proxunate result of Defendants’ misrepresentations,

15 |{ omissions and/or concealment, Plaintiffs suffered damages.

16 | 89.  Defendants’ conduct in concealing material facts and making the foregoing

17 || misrepresentations were committed with conscious or reckless disregard of the rights and

18 || safety of consumers such as Plamtlffs thereby entitling Plaintiffs to punitive damages in an

19 [(amount to be determined at trial that is appropriate to punish Defendants and deter them

20 || from similar conduct the future., ’

21 FOURTH CAUSE OF ACTION

22 BREACH OF IMPLIED WARRANTY

23 90.  Plaintiffs hereby incorporate by reference each and every paragraph of this

24 | complamt as set forth in paragraphs 1 through 89.

25 ol. Defendants manufactured, marketed, sold and distributed pet food products.

26 | 92. At the time Defendants marketed, sold, and distributed pet food products for

27 ||use by Plaintiffs and Class members, Defendants knew 6f the purpose for which pet food

28 |{Pproducts, and/or ingredients contained therein, supplied, manufactured, marketed and/or

20
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sold by Defendants were intended and impliedly warranted the pet food products to be of
merchantable quality and safe and fit for such use, |

93.  Plaintiffs reasonably relied on the skill, superior knowledge, and judgment of
Defendants as to whether the pet food products were of merchantable quality and safe and
fit for its intended use.

94.  Contrary to such implied warranty, pet food products supplied,
manufactured, marketed, distributed and sold by Defendants’ were not of merchantable
quality and were not safe for its intended use.

95.  Due to Defendants’ wrongful conduct as alleged herein, Plaintiffs could not
have known about the risks and side effects associated with pet food products supplied,
manufactured, marketed, distributed and sold by Defendants until after ingestion by their
pets. |

96. Asadirect and proximate result of Defendants® breach of implied warranty,
Plaintiffs suffered dﬁmages. .

97.  Defendants’ aforementioned conduct was conimitted with knowing,
conscious and deliberate disregard for the rights and safety of consumers such as Plaintiffs,
thereby entitling Plaintiffs to punitive damages in an amount to be determined at trial that

is appropriate to punish Defendants and deter them from similar conduct in the future,

FIFTH CAUSE OF ACTION
=200 UK ACTION
BREACH OF EXPRESS WARRANTY

98.  Plaintiffs hereby incorporate by reference each and every paragraph of this
‘complaint as set forth in paragraphs 1 through 97. '
99.  Defendants expressly warranted that the pet food products supplied,
manufactured, marketed, distributed and sold by Defendants were safe for consumption by
pets. ‘ '
100.  The pet food products, and/or ingredients containéd therein, supplied, |
manufactured, markefed, distributed and sold by Defendants did not conform to these

€Xpress representations because the products are not safe and cause serious side effects in

21
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pets, including death.

101.  As a direct and proximate result of the breach of said warranties, and as the
direct and proximate result of the defective condition of the pet food products
manufactured, m&rketed, distributed and sold by Defendants, and other wrongdoing of
Defendants described herein, Plaintiffs were caused to suffer damages.

SIXTH CAUSE OF ACTION
NEGLIGENCE :

102.  Plaintiffs hereby incorporate by reference each and every paragraph of this
complaint as set forth in paragraphs 1 through 101. ‘

103. Defendants owed a duty to consumers, including Plaintiffs, to use reasonable
care in designing, testing, labeling, manufacturing, marketing, supplying, distributing and
selling pet food products supplied, manufactured, marketed and/or sold by Defendants,
including a duty to ensure that the products did not éause the dogs and cats ingesting the
pet food to suffer from unreasonable, unknown and/or dangerous side effects.

104.  Defendants failed to exercise reasonable care in warhing about designing,
testing, labeling, manufacturing, marketihg, selling, and/or distributing of pet food products
and breached their duties to Plaintiffs in that, without limitation, they did not wam of the
known risks associated with the ingestion of pet food products supplied, manufactured,
marketed and/or sold by Defendants and did not exercise an acceptable standard of care.

- 105.  Pet food products supplied, manufactured, marketed and/or sold by
Defendants ]ackéd sufficient warnings of the hazards and dangers to users of the products
and failed to provide safeguards to prevent the injuries sustained by Plaintiffs’ pets.
Defendants failéd to properly test their pet food products, and/or ingredients contained
therein, prior to their sale, and as a result subjected users to an unreasonable risk of injury
when these products were used as directed and as recommended.

106. Defendants breached their duty and were negligent in their actions,

misrepresentations, and omissions toward Plaintiffs as follows:

22
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a, Failed to exercise due care in designing, developing and
manufacturing pet food products so as to avoid contaminants being
present in the pet food;

b. Failed to include adequate wam\_ings that would alert Plaintiffs and
other consumers to its potential risks and serious side effects;

C. Failed to conduct sufficient testing on their pet food products and/or
ingredients contained therein, which if properly performed, would
have revealed to Defendants the serious side effects, including but not
limited to, death of the animals consuming their products;

d.  Failed to adequately warn Plaintiffs that pet food products
manufactured, marketed, distributed and/or sold by Defendants carried
arisk of sérious side effects;‘

€. Failed to provide adequate post-marketing wamings or instructions
after Defendants knew, or should have known, of the significant risks
of ingestion by dogs and cats of the pet food products:

f. Placed an unsafe produce into the stream of commérce, and

g. Was otherwise careless or negligent. A
107.  Defendants knew, or should have known, that pet food products and/or

ingredients contained therein, manufactured, marketed, distributed and sold by Defendants

caused unreasonably dangerous risks and serious side effects of which Plaintiffs would not
be aware. Defendants nevertheless advertised, marketed, sold and/or distributed pet food
products knowing of the unreasonable risks of injury. |

108. Defendants knew or should have known that Plaintiffs’ and consumers’ dogs
and cats would suffer injury and possible death as a result of Defendants’ failure to
exercise reasonable care as described above.

109.  Upon information and belief, Defendants knew or should have known of the
defective nature of Defendants ‘product, as set forth herein, but continued to design,

manufacture, market and sell their pet food products so as to maximize sales and profits at

23
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the expense of the health and safety of the public, including Plaintiffs, in conscious and/or
negligent disrcgafd of the foreseeable harm caused by Defendants’ pet food products.

110. Defendants failed to disclose to the Plaintiffs and the general public facts
known or available to them, as alleged herein, in order to ensure continued and increased
sales of pet food products supplied, manufactured, marketed and/or sold by Defendants.
This failure to disclose deprived Plaintiffs of the information necessary for them to weigh
the true risks of purchasing pet food products against the benefits.

' 111.  As a direct and proximate result of Pléintiffs’ feeding their pets pet food
products supplied, manufactured, marketed and/or sold by Defendants, Plaintiffs’ pets
suffered serious illness and died. ‘ |

112. By virtue of Defendahts’ negligence, Defendants directly, foreseeably and
proximately caused Plaintiffs pets to suffer serious heélth problems, permanent damage to
their health aﬁd death or possible death.' As a result, the imposition of punitive damages
against Defendants is warranted. '

SEVENTH CAUSE OF ACTION
S22l 2R Aol OF ACTION

UNJUST ENRICHMENT /
113, Plaintiffs hereby incorporate by reference each and every paragraph of this

complaint as set forth in paragréphs 1 through 112,
114.  As a direct, proximate and foreseeable result of Defendants’ acts and

otherwise wrongful conduct, Plaintiffs suffered damages. Defendants profited and

| benefited from the manufacture, distribution and sale of pet food products, even as the
| products caused Plaintiffs to incur damagés.

115. Defendants have voluntarily accepted and retained these profits and benefits,
derived from consumers, including Plaintiffs, with full knowledge and awareness that, as a
result of Defendants’ unconscionable wrohgdoing, consumers, including Plaintiffs, were
not receiving products of the quality, hature; fitness or value that had been reprménted by
Defendants or that reasonable consumers expected. Plaintiffs purchased pet foods they

expected would be safe and healthy for their pets and instead now have to endure the death
of their beloved pets. ‘

24
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116. By virtue of the conscious wrongdoing alleged in this Complaint, Defendants
have been unjustly enriched at the exbense of Plaintiffs who are entitled to, and hereby
seek, the disgorgement and restitution of Defendants’ wrongful profits, revenue, and
benefits, to the extent and in the amount, deemed appropriate by the Court, and such other
relief as the Court deems just and proper to remedy Defendants’ unjust enrichment.

‘ PRAYER
FIRST CAUSE OF ACTION

1. For an order certifying the Class under the appropriate provisions of

Fed.R,Civ.P. 23, as well as any appropriate subclasses, and appointing
plaintiffs and their legal counsel to represent the Class;
2. Awarding actual and consequential damages;
Injunctive relief to prevent further contamination of United States pet food
supply and further injuries and/or death to dogs and cats.
4. Punitive damages; |
For pre- and post-judgment interest as allowed by law;
6. For reasonable attorneys’ fees and costs;
SECOND CAUSE OF ACTION
7. For an order certifying the Class under the appropriate provisions of
Fed R.Civ.P. 23, as well as any appropriate Subclasses, and appointing
| plaintiffs and their legal counsel to represent the Class;
8. Awarding actual and consequential damages;
9. Injunctive relief to prevent further contamination of United States pet food
supply and further injuries and/or death to dogs and cats.
10.  Punitive damages; |
1. For pre- and post-judgment interest as allowed by law;

12.  For reasonable attorneys’ fees and costs.
ik
.
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1 THIRD CAUSE OF ACTION
2 13.  For an order certifying the Class under the appropriate provisions of
3 Fed.R.Civ.P. 23, as well as any appropriate subclasses, and appointing
- 4 plaintiffs and their legal counsel to represent the Class;
5 14. - Awarding actual and consequential damages;
6 15.  Punitive damages;
7 16.  For pre- and post-judgment interest as allowed by law;
8 17.  For reasonable attorneys’ fees and costs,
9 FOURTH CAUSE OF ACTION
10 18. * For an order certifying the Class under the appropriate provisions of
11 Fed R.Civ.P. 23, as well as any appropriate subclasses, and appointing
12 plaintiffs and their Iegal counsel to represent the Class;
13 19.  Awarding actual and consequential damages;
14 20.  For pre- and post-judgment interest as allowed by law;
15 21.  For reasonable attorneys’ fees and costs.
16 FIFTH CAUSE OF ACTION
17 22.  Foran order certifying the Class under the appropriate provisions of
18 Fed.R.Civ.P. 23, as well as any appropriate subclasses, and appointing
19 plaintiffs and their legal counsel to represent the Class;
20 23. Awarding actual and consequential damages;
21 24, Injuncﬁve relief to prevent further contamination of United States pet food
22 supply and further injuries and/or death to dogs and cats.
23 2'5. Punitive damages;
24 26. For pre- and post—judgnﬁent interest as allowed by law;
25 27. For reasonéble attbmeys’ fees and costs.
26 (|//
27 ||
28 ||/
26
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SIXTH CAUSE OF ACTION '

28.  For an order certifying the Class under the appropriate provisions of
Fed.R.Civ.P. 23, as well as any appropriate subclasses, and appointing
plaintiffs and their legal counsel to represent the Class;

29.  Awarding actuai and conseciuenﬁal damages;

30.  Injunctive relief to prevent further contamination of United States pet food
supply and further injuries and/or death to dogs and bats.

31.  Punitive damages;

32.  For pre- and post-judgment interest as allowed by law;

33.  Forreasonable attoméys’ fees and costs. |

SEVENTH CAUSE OF ACTION

34. Fof an order certifying the Class under the appfopriate provisions of
Fed.R.Civ.P. 23, as well as any appropriate subclasses, and appointing
plaintiffs and their legal counsel to représent the Class;

35.  Awarding reimbursement, restitution and disgorgement from Defendants’
beneﬁts conferred,;

36.  For pre- and post-judgment interest as allowed by law;

37.  Forreasonable attdmeys’ fees and costs.

ALL CAUSES OF ACTION

38.  Injunctive relief to prevent further contamination of United States pet food
supply and further injuries and/or death to dogs and cats.

39.  For reasonable attorneys” fees and costs;

40.  For pre- and post-judgment interest as allowed by law; and

4l.  For all other relief the Court deems just and proper.

Dated: April 17, 2007 CLASS ACTION LITIGATION GROUP

KATHERINE ¥ 9DENBREIT, Attorneys

For Plaintiffs
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