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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

Case No. 07-cv-01071-BA3LB)

STEVE KASSAB,
o ORDER DENYING PLAINTIFF'S
Plaintiff, EX PARTE MOTION TO
DISQUALIFY JUDGE BASHANT
V. (ECF No. 230)
SAN DIEGO POLICE
DEPARTMENT, et al.,
Defendants.

Presently before this Court is ax parte motion filed by Plaintiff Stevs
Kassab (“Plaintiff’) seeking to disqualiijudge Bashant pursuant to Califor
Code of Civil Procedures 170.1(A)(6)rtlugh 170.6. During the Final Pretr
Conference, Judge Bashant tentativelyide Plaintiff's motion and indicated
written order would follow. For the folleing reasons, the Court confirms
tentative andDENIES Plaintiff's ex parte motion to disqualifyfJudge Bashant (EC
No. 230).

l. FACTUAL BACKGROUND

Plaintiff had two pending cases befdhes Court. The first was a habg
petition filed inKassab v. County of San Diego Detention, Case No. 13-cv-0318
KSC (S.D. Cal.). The parties have stipulatedviagistrate jurisdiction in that cg

-1- 07¢cv01071

233

117

nia

al

ts
F

PaS
D -

Se

Dockets.Justial

com


http://dockets.justia.com/docket/california/casdce/3:2007cv01071/249726/
http://docs.justia.com/cases/federal/district-courts/california/casdce/3:2007cv01071/249726/233/
http://dockets.justia.com/

© 0O ~N o o N w N

1C
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

and that case is now solely befdMagistrate Judge CrawfordSe¢ ECF No. 47 ir
Case No. 13-cv-03182 (S.D. Cal.).)

The second case is the one currently pending before this &wliset for tri
on February 17, 2015. This case was inally assigned to Judge Hayes.
November 4, 2008, Judge Hay&ansferred the case to Judge Anello. (ECH
85.) On September 22, 2009, Judgeelmn granted Defendants’ motion 1
summary judgment and dismissed thearctn its entirety. (ECF No. 123.)

The Ninth Circuit affirmed most of thrsiling, finding: (1) “[t]he district cour
properly granted summary judgment onskab’'s 81983 claims concerning
searches of his store, his arrest, ansl posecution;” (2) “[tlhe district cou
properly granted summary judgment on Kassaxcessive force claim alleging t
defendant Nunez slammed a car door om Knee;” and (3) [t]he district col
properly granted summary judgment on KassaXcessive force aims against th
City of San Diego defendants.” (EQWo. 140.) The only issue reversed
remanded, and, therefore, the only issugerly remaining for trial is the excess
force claim against the individual officerclaiming Plaintiff was subjected
excessive heat during hisly 13, 2006 arrest.|d.; see also ECF No. 181.) Th

Ninth Circuit found that in light of Plainfis claims that he wadetained in a poli¢

car for more than four hours, withethwindow rolled up, nair conditioning, ir
interior temperature of 115 degrees, lagdto heat stroke, difficult breathing g
almost passing out several times, thieated a triable dispute as to whe
Defendants Skinner and Hentez used excessive force eavharresting Plaintif]
(ECF No. 140 at pp. 2-3.)

On November 9, 2011, Plaintiff fdlean Emergency Motion to Disqual
Judge Anello and Magistrate Judge Mc@arbon the grounds that these judges

biased and prejudiced against the PI#inand believe “thatall Iragis are on the

wrong side of the law until prowewithout fault.” (ECF No134 at pp. 1, 5-6.)

the Emergency Motion, Plaintiff claims these judges ignored or just cancell
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motions, and accuses them of “blatdmas, prejudice, discrimination, dure
coercion and retaliation...against Arab American litigantdd. &t p. 10.) Finally
Plaintiff argues these judges “facilitated cessnof the San Diego Police Departn
and it's [sic] officers. They belong behindat prison bars with the rest of
defendants.”l@. at p. 14.)

On November 28, 2011, Judge Andlienied Plaintiff's Emergency Motion
Disqualify, but in February 2012, Juddgenello transferred the case to Ju
Bencivengo. $ee ECF Nos. 136, 151.) In @uber, 2012, Judge Benciven
transferred the case to Judge Curiel, andMay 13, 2014, Judge Curiel transfel
the case to this Court(See ECF Nos. 176, 210.)

This Court has only issued two ordaiace the case was transferred in |
2014. The first was to lift and deny a further stay of the proceedings. (EC
212, 214.) The second was to deny Pl#iatmotion for appointment of couns
(ECF No. 2144)

Plaintiff now moves to disqualify JudgBashant alleging that she is “bia
and prejudiced against the Plaintifféh believes “that all Iraqgis are on the wre¢
side of the law until proven without fault.” (ECF No. 230 at p. 2.) Plaintiff cl
the judge has ignored or just cancelled motions and accuses her of “bla

prejudice, discrimination, duress, coerciand retaliation...against Arab Amerig

SS,

ent
the

sed
DNg
AiMms
[ant

an

litigants.” (d. at p. 10.) In addition, Plaifiticlaims Judge Bashant: (1) denjed

several of his pertinent motis; (2) failed to receive documents in and failed to

hear

his habeas petition promptly; (3) was anfier Superior Court judge and is now

“trying to protect her colleagues bgovering up their mistakes and ille

wrongdoing against the Petitioner;” (4) prewsly worked at the San Diego G

! Although Plaintiff characterizes thesarisfers as “recusals,” in fact ea
was a transfer that occurred in the norn@lrse of business as new district jud
were appointed. These were not recusals.

? Five different attorneys have substdtin and out as counsel for Plain
during the pendency of this lawsuit.
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Attorney’s Office and thus rules on CityttArney’s Office motions promptly and his

motions slowly; (5) refusetim access to a PACER (tleeurt’s electronic records)

account; and (6) “may represent [defendamd¢gal matters peaining to financia

status.” [(d. at pp. 5-13.) Finally, Plaintiff aims Judge Bashant “facilitated crimes

of the San Diego Police Department and [#ig] officers. She belongs behind st
prison bars with the rest of the defendantd’ &t p. 13.)
. LEGAL STANDARD

Plaintiff files his motion for recusaunder the California Code of Civil

Procedure, sections 170.1(A)(6) throudf0.6. However, state laws are

ate

not

applicable to this federal case. Under the federal recusal statutes,

“[a]ny...judge...shall dsqualify [her]self in any proceeding in which h|

er]

impartiality might reasonably be questione®8 U.S. C. § 455(a). The judge shall

also disqualify herself “[w]here [s]he $i@ personal bias or prejudice concerni
party, or personal knowledg of disputed evidentiary facts concerning
proceeding.” 28 U.S. C. 8455(b)(1). Iddition, where a party files “a timely a
sufficient affidavit that the judge beforehom the matter ipending has a persor
bias or prejudice against him or in favorasfy adverse party,” then the judge s
assign the case to another judge to Iseah proceeding. 28 U.S.C. § 144.

Under both federal statutes, the substengtandard is “whether a reasoneé
person with knowledge of all the facts wdwdonclude that thpidge’s impartiality
might reasonably be questionedPesnell v. Arsenault, 543 F.3d 1038, 1043 (9
Cir. 2008) (citations omitted). A “reasable person” is defined as a “ws
informed, thoughtful observer,” as oppds to a “hypersensitive or undy
suspicious person.Clemens v. United Sates Dist. Ct. for the Cent. Dist. Of Cal.,
428 F.3d 1175, 1178 (9th Cir. 2005) (catodns and citation omitted). “Rum
speculation, beliefs, conclusions, innden suspicion, opinion, and similar N
factual matters” are not endugo require recusal.1d. (citing Nichols v. Alley, 71
F.3d 347, 351 (16tCir. 1993)).
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Ordinarily, the party must allege “fadisat fairly support the contention tf
the judge exhibits bias or prejudice edited toward a party that stems from
extrajudicial source.” United Sates v. Sbla, 624 F.2d 864, 868 {9 Cir. 1980)

This “generally requires as the basig fecusal something other than rulin

opinions formed[,] or statements made bg jadge during the course of the trial.

United Sates v. Holland, 519 F.3d 909, 914-15 (9th CR008). “[JJudicial rulingy
alone almost never constitudevalid basis for a bias or partiality motionLiteky v.
United Sates, 510 U.S. 540, 555 (1994).

In addition, [iJt has long been estished ... that a party cannot force a ju
to recuse him [or her]self by engagiin personal attacks on the judg&anding
Comm. On Discipline of the United Sates Dist. Court For Cent. Dist. Of Cal. v.
Yagman, 55 F.3d 1430, 1443 (9t@ir. 1995). “[lIn the absence of a legitim
reason to recuse [her]self, a judd®uld participate in cases assigneddblland,
519 F.3d at 912 (quotations and citations omitted).

lll.  DISCUSSION

In this case, Plaintiff uses boilerplate language that he has alread

nat

an

gs,

U7

ate

Y ust

against other judges assigned to the case, claiming without any factual support tl

the judge is biased again8rab Americans and specifically Iragis and that

she

“facilitated crimes within the San DiegBolice Department.” These allegatipns

constitute nothing more than “rumor, spktion, beliefs, conlasions, innuendo,

suspicion, opinion, and similar non-factualttees,” which is insufficient to warra
recusal. See Clemens, 428 F.3d at 1178 (citation omitted).
In addition, the fact that this Courtrded two motions filed by the Plaintiff

Nt

n

this case, or was slow to rule on anotbase filed by the Plaintiff, even if it were

true, is insufficient grounds for recusal. réaermore, it is uncleehow the allegatio

n

that this judge is prejudiced in favor fofrmer colleagues at the San Diego Superior

Court relates to this case considerings thase does not involve claims agajinst

judges of the Superior Court. This eamvolves allegations against two po
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officers, claiming they used excessiegce in arresting Plaintiff.

Next, Plaintiff's allegation that this gige used to work dhe City Attorney’s

Office, and thus has been quick to rae motions filed by the City Attorney
Office and slow to rule on his motions, ussupported by the docket in this ca

Even if it was true that this judge previbus/orked at the CityAttorney’s Office (it

NSe.

Is not), she received this case eight rmerago and has only ruled on two motions

since receiving the transfer, none of whiclsiiled by the City Attorney’s Office.

Additionally, although Plaintiff claimghis judge denied him access tq
PACER account, he filed this motiona his PACER account, and the dod
reflects that he has been given access in this case since September 2007, lo
this judge was assigned to the casge ECF No. 24.) Finally, this Court is unsi
what Plaintiff is making reference to ah he says the judge “may repreg
[defendants] in legal matt®e pertaining to financial status.” Without mg
Plaintiff's affidavit is not sufficiento warrant referral to another judge.
IV. CONCLUSION

For the foregoing reasons, Plaintifsx Parte Motion to Disqualify Judge

Bashant (ECF No. 230) BENIED.
IT IS SO ORDERED.

) /) ; i Y
DATED: January 14,2015 ( ']"L(.-{f{i. 4 \g4 33‘1,1’5_{3«'{_-1(3

Hon. Cynthia Bashant
United States District Judge
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