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unty of San Diego et al Doc

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

DEBORAH HOOPER Case No.:7cv164+JAH-KSC

Plaintiff,
ORDER DENYING PLAINTIFF'S
V. MOTION FOR LEAVE TO
DESIGNATE ADDITIONAL

COUNTY OF SAN DIEGO, et. al EXPERTS (Doc. No. 401).
Defendant,
INTRODUCTION

Pending before the Court is Plaintiff Deborah Hoopé€ffdaintiff’) Motion for
Leave to Designate Additional Experts. Doc. No. 401. The matter is fully brisdeDoc.
Nos.401, 410Uponreview of the parties’ submissiora)d for the reasons set forth belq
the CourtDENIES Plaintiff's Motion for Leave to Designat&dditional Experts.

BACKGROUND

Plaintiff moves the Court for lea to designate two additional experts: Ba

Samimi, MD, an orthopedic surgeon, and Jesse L. Wobrock, Ph.D, a fc
biomechanical engineer and accident reconstructionist. Plaintiff Hiatsexperts woul
testify on factual qué®ns not previously addressed by expert testimbaymay resolve
core issues in the caseeeDoc. No. 401 at 2.
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Defendand opposethe motion on ta basis that the “real purposes [of these e
witnesses] are to get around the Court’s prior ruling excluding any claim basbd
alleged foot injury, and to otherwise attack defendant Terrell’s credibiigeDoc. No.
402 at 45. Defendand also &sertthat the additional experts givese to numerou
questions regarding the expert’s credibility, in additional to other isdnesupport of its
position, Defendasstcite cases from the Fifth and Tenth Circuits, where the resp
Courts upheldhe trial court’s decision to exclude additionakmel testimony.

Defendant further argues that allowing the proposed new expert opinions
justify a Daubertype motion to test their scientific basis. Defendant then argues if th

proposed expert opinion is allowed, it would also justify reconsideration of the G

previous restriction of testimony by Defendantirugeffects expert, who originally

testified about “assaultive behavior he professionally observed in methamphetamir
suchas plaintiff.”? SeeDoc. No. 402 at 17.
DISCUSSION

According to Federal Rule of Civil Procedure 16{b¢ pretrial order “shall contre

the subsequent course of the action ... [and] shall be modified only to prevent n|
injustice.” Fed. R. Civ. Pro. 16(ehlowever, his doesnotrendera pretrial order alegal
straitjacketbinding the parties and cot to an unwavering course at triaManley v.
AmBase Corp.337 F.3d 237, 249 (2d CR003)(citation omitted). Rather, the Court h
considerable discretionid deviate from a pré&rial order” to prevent manifest injustictl.

1 ncluding a question as to whether Plaintiff would oppose rebuttal defense experts.

2 Defendans’ argument that allowing Plaintiff's additional experts shaitb justify reconsideration of

the Court’s previous restriction of testimony by Defendashts(reffects expert is flawed. The Court
limited the testimony of Dr. Clark “to matters within the repoBigeDoc. No. 302. The Court made th
determination after extensive briefing, including supplemental briefing. ©he @ill not treat the
admissibility of expert testimony as a barter system. As suclgdbg’s finding ofinadmissibility of
Defendand’ witness will not be reversed simply because Defersdagteit is more guitableto allow
it in the event the Court grts Plainiff’s motion Adding an expert does not now render inadmissibls
testimony admissible.
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Additionally, becauseof its unique familiarity to the caselistrict courts hav
discretion to admit or exclude new evidence or witnesses on ratttdfman v.
Tonnemacher2006 WL 345720XE.D. Cal.November 30, 2006 As such, “if a party
makes a timely motion to produce new and material evidence which was not oth
readily accessible or known, the court should, within the exercise of discretrmiger
whether denial of the new evidence would create a manifest injusticeiting Cleveland
v. Piper Aircraft Corp.985 F.2d 1438, 1450 (10th Cir.1998)evaluating whether a par
has shown “manifest injustice”, courts consider four factors: (1) the degree of Eeju
surprise to the [nonmoving party] if the order is modified; (2) the ability of thefmmring
party] to cure the prejudice; (3) any impact of modification on the orderly and efi
conduct of the trial; and (4) any willfulness or bad faith by the party seeking modifi
Galdamez v. Potte15 F.3d 1015, 1020 (9th CR005) However, if tle moving party
knew or should have known that certain withesses or evidence were necessary at
of the first pretrial, then the exclusion of those witnesses during the retrial will likely
be manifestly unjusGee Martin's Herend Import$95 F.3d at 775 n. 1binally, the party
moving for a modification of a prial order has the burden of showing that an amend
IS necessary to prevent manifest injust@aldamez415 F.3dat 1020

Here, the Court finds Plaintiff has not demonstrated that a modification of th
trial order is necessary to prevent a manifest injustice. Plaintiff sedla/é two expert
testify as to Plaintiff's foot injury for the purpose of undermining Defendant Ter
credibility by proving he, contrary to prieestimony,used a “heestrike” as a takelown
maneuverSeeDoc. No410 at 4 Defendant Terrell's credibilitas it relates tan allegec
takedown maneuver has beanentral issuat the outseof this matter, and any testimo
that would underminderrell’s credibility as it relates to that maneuver was knowr
Plaintiff. Additionally, any testimony fronPlaintiff's accident reconstructionist wk
would testify as to the physical impossibility of Hooper grabbing Deputy Terrell’s fir
was or shouw similarly havebeen anticipated by Plaintiff at the outset of trial; espec

in light of the various testimony and demonstratiprssented aprevious trialson the

3
7cv1647IAH-KSC

13%

4

erwi

Ly
dic

icien
ation
the t
/ not

ment

e pre

S

rell’s

earm

ially




O© 00 N oo o b W N B

N NN NN DNNDNNNRRRRRRRPR R RB R
0o ~NI O 00O DN NN =R O O 00O N o 009D 0O N RO

issue.As such Plaintiff knew or should have knewthat any expert testimony regardi
Plaintiff’s foot injury for thatpurpose that may “resolve core issues in the, tfSec. No.
401 at 2, or the physicaimpossibility of Plaintiff'spositionthat would preclude her fro
having the ability to reach for the weapomay have been necessary at the time of the
trial. Accordingly, the Court declines to exercise its discretion tovdllefendant to amen
the pretrial order by disclosing additional expert witnesses, as excluding these w
will not result in manifest injustic&ee Martin's Herend Import$95 F.3d at 775 n. 15,
IT IS SO ORDERED.

DATED: November 5, 2020 M&/%J ?
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JPHN A. HOUSTON
Jnited States District Judge
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