Duran v. Cate Doc. 125

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA
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JOSEPH ALFONSO DURAN, CASE NO. 8cv430-WQH (RBB)
Petitioner, ORDER

=
o

VS.

JEFFERY BEARD, Secretary of the
California Department of Cofrections
and Rehabilitation,

[ N
w N P

Respondent

[EEN
N

HAYES, Judge:

The matter before the Court is treview of the Report and Recommendatjon
(ECF No. 118) issued by United Statesgétrate Judge Ruben B. Brooks, denyjng
Petitioner Joseph Alfonso Duran’s requestioevidentiary hearing (ECF No. 43) and

T
o N o o

recommending that this Court deny Petitioeédmended Petition for Writ of Habeas
Corpus (ECF No. 15).
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BACKGROUND
In 2004, Petitioner was charged innSRiego County Superior Court with
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carjacking, robbery, the unlawful taking airiving of a vehicle, and buying, receiving,

N
w

concealing, selling, or withholding a stoleghicle. During the pendency of his case,

N
~

Petitioner sought to represent himself.aAtearing on October 28004, the trial court

N
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asked Petitioner to fill out an ‘@nowledgment Concerning Right o
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Self-Representation” form pursuantReoplev. Lopez, 71 Cal. App. 3d 568 (1977).
(Lodgment No. 1 at 19). Paragraph two of the form identifies “[tjhe maximum
punishment(s) that can be imposed upon conviction for the offenséqs)The first
figure that appeared in paragh two of the form was “9y.fd. The “9y” was crossefl
out and replaced with “18 yearsld. The “18” was crossed out and replaced with
“20.” Id. The final version, which Petitioner é@ihe trial court signed, stated “20
years.” Id.

On January 13, 2005, the prosecutor fdaecamended information. On January
14, 2005, Petitioner was arraigned on theraaied information. The prosecutor stated
that he “discovered that Mr. Duran it a second striker but a third strikeyr.”
(Lodgment No. 24 at 2). The prosecutor atied that Petitioner facing “perhaps|25
years to life on this caseld. at 6.

Petitioner represented himself at tri@n February 4, 2005, the jury convicted
Duran of carjacking, robbery, and the unlalthking and driving of a vehicle. The
jury found him not guilty of buying, recemy, concealing, selling, or withholding| a
stolen vehicle.

Petitioner admitted to convictions fassault with a deadly weapon on May 26,
1999, and theft of a firearon March 1, 1991. Petitionermadted to two strikes angd
two prison priors, including one violent prison prior. The trial court sentgnced
Petitioner to thirty-five years to life in state prison.

Petitioner appealed his conviction to @&lifornia Court of Appeal. On January
16, 2007, the Court of Appeal affirmd®ktitioner’s conviction. Petitioner filed 3

petition for review in the California Suprer@eurt. On March 30, 2007, the California
Supreme Court summarily denied his petition.

On February 26, 2008, Petitioner filed difi@n for writ of habeas corpus in the

~ 1InLopez, the California Court of Appeal $@lore[d] the responsibilities of the
trial court in makln_ct; an adequate record that a criminal defendant ‘voluntarily an
intelligently’ elects to represent himself undéaretta v. California, 422 U.S. 806
(1975).”Lopez, 71 Cal. App. 3d at 570.
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California Supreme Court. On Octoldeés, 2008, the petition was summarily deni
On March 6, 2008, Petitionéited a Petition for Writ oHabeas Corpus in th
Court pursuant to 28 U.S.C. section 2254. (ECF No. 1).

On December 9, 2008, Petitioner filed Fiest Amended Petition. (ECF No. 1%).

Petitioner asserts four grounds for relidh ground one, Petitioner contended

ed.
S

prosecutor failed to disclose material, exetdpy evidence in violation of his discovery

obligations, and the trial judge abusesldiscretion by denying Petitioner’s motion
a new trial. In ground twdRetitioner contended that (Hje trial judge abused h

IS

discretion by failing to order a competertearing or otherwise evaluate Petitioner’s

competency, and (b) Petitioner’'s waivetlod assistance of counsel was not know
and voluntary because he was not inforroéthe maximum penalties he faced.

ng
In

ground three, Petitioner contended thatdeeived ineffective assistance of counsel

prior to, and after, his self-representatiand that the trial court erred by failing
address his claim of ineffective assistance of counsel raised in his motion for
trial. In ground four, Petitioner contend#tht the trial courimproperly admitted

to

a ne

evidence regarding the use of a fireaafter that allegation had previously bgen

dismissed from counts one and two.

On March 25, 2009, Respondent filed arser. (ECF No. 24). On Novembier

24, 2009, Petitioner filed a Traverse. (E@GB. 43). In the Traverse, Petitioner

requested an evidentiary hearing.

On October 22, 2010, the Magig#ra Judge issued a Report gnd
Recommendation. (ECF No. 48). The Magistthludge recommended that (1) the Rirst

Amended Petition should be granted agtoclaim that Petitioner did not knowingly

and voluntarily waive his right to counsel undr@aretta v. California, 422 U.S. 80¢
(1975); (2) the First Amended Petition shoulddeaied as to all other claims; and
Petitioner’s request for an evidentiary hearing should be denied.

On March 9, 2011, this Court adopted Report and Recommendation (ECF
48) in its entirety. (ECF No. 53).
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On April 4, 2011, Respondent Matthew Cate filed an appeal in the Court o

Appeals for the Ninth Circuit. (ECF N&5). On November 29, 2012, the Nir
Circuitissued an order vacating this Ctai©rder granting habeas relief and remanc
the case for reconsideration of Petitionaaiteended petition in light of argumer

presented by Respondent for the first time at oral argument. (ECF Na.

Specifically, the Ninth Circuit directed the Court to:

(13 consider “the state’s new posititimat the state trial judge correctly
advised Duran of his maximum punishment (20 years& at the time of the
October 28, 2008aretta waiver”,

(2) review “state court recordegarding Duran’s January 14, 2005
arraignment on the amended information”;

(3) “make factual findings on the full #2nt of the advice that the state
trial judge gave Duran regardifngs rights during the January 14, 2005
arraignment, including ﬁ . .. the maximum punishment he faced upon
conviction and (2) whether Duran svadvised of his Sixth Amendmen
right to counsel’; and

(4) “issue a ruling on all of the claimsDuran’s amended habeas petition,
Including Duran’d~aretta claim.”

Id.

OnJanuary 22, 2013, Respontland Petitioner filed supplemental briefs. (E
Nos. 76, 77).

On March 27, 2013, Respondent submitted a Second Supplemental Log
(ECF No. 86). On September 9, 20EF3titioner filed Briefing in Response

1th

ng
1ts
75

CF

lgme
to

Supplemental Lodging and Respondent’s Breffurther Proceedings. (ECF No. 99).

On October 18, 2013, Respondent filed a Response Brief to Second Suppl¢
Lodgment and Further Proceedings. (BQF 103). On January 27, 2014, Petitio
filed a Reply to Respondent’s Brief. (EGI6. 110). On February 10, 2014, the Cg
requested additional breifing from Respondelurassing the merits of the ineffecti
assistance of counsel claim raised by Retér (ECF No. 112). On February 25, 20
Respondent Beard filed a response. (ECFING8). On March 8014, Petitioner filec
a reply. (ECF No. 116).

On October 29, 2014, United States Magite Judge Ruben B. Brooks, issl
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a Report and Recommendation. (ECF No. 118). The Magistrate Judge made
findings that (1) Petitioner was informedthe January 14, 2005 arraignment thg
second strike had been allegadl that he was facing at least twenty-five years tg
in prison; (2) the state judge did not re-advise Petitioner of his right to counse

January 14, 2005 arraignmeaiid (3) the state trialiflge urged Petitioner on multiple

occasions to speak to his defense coumsahother criminal case and consider
cumulative effects of the choices he waaking. The Magistrate Judge recomme
that the Court deny Petitioner’s first groufadt habeas relief because there was
constitutional violation, and the state cocorrectly applied the Supreme Court Ig
The Magistrate Judge recommends thatCourt deny Petitioner’s second ground
habeas relief:

Viewing the record as a whole,etlstate court's denial of Petitioner’s
claim that his October 28, 2004 waivof counsel was not knowing and
intelligent was neither contrary tapr an unreasonable aﬂ)llcatlon of,
clearly established law. Moreovegthing that occurred at the January
14, 2005 arraignment or during subseagyeeoceedings altered the validity
of Duran’sFarétta waiver. The state courttenial of Duran’s claim that
his October 28, 200Baretta waiver was invalid was neither contrary to,
nor an unreasonable application ogarly established law. Additionally,
because there is no clearly edtied Supreme Court law that™ a
substantial change inrcumstances invalidateg-aretta waiver that was
valid when given, this subclaim also fails.

(ECF No. 118 at 50). The Magistrate Judge recommends that the Cour
Petitioner’s third ground for habeas relief besmRetitioner’s subclaim of ineffectiy

assistance of trial counsel related tegobargaining was not presented in Petitioner

Amended Petition and therefore not subjeatonsideration on remand from Court
Appeals for the Ninth Circuit. The Magistrakedge further concluded that even if
claim is properly before the court and tedatly exhausted, the claim is procedurg

facti
At a
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defaulted. The Magistrate Judge recomdsethat the Court deny Petitioner’s foufth

ground for habeas relief because the admisst evidence that Petitioner was arn

ed

was not contrary to, or an unreasonabldiagfion of, clearly established federal law.

The Magistrate Judge denied Petitione€quest for an evidentiary hearing.
On January 30, 2015, Petitioner fileh Objection to the Report al

-5- 8cv430-WQH (RBB)

nd




© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

Recommendation. (ECF No. 122). Petitioner has three specific objections:
(1) Petitioner objects to the Magistratitaling that the trial court had, on

multiple occasions” urged Petitioner to consult with his EI Cajon
attorney, appointed in a separate case in a different courthouse.

(2) Petitioner objects to the Magistrakedge’s conclusion that the state

court did not violateFaretta because this conclusion rests on the

application of the wrong standard.

(3) Petitioner objects to the Magistrate’s assessment of his IAC claims.
Id. at 2-3.

On February 18, 2015, Respondent Beded & reply to Petitioner’s Objectiof
to the Report and Recommendation. (ECF No. 124).

LEGAL STANDARD

—

S

The duties of the district court imenection with a report and recommendation

of a Magistrate Judge are set forth ird&®l Rule of CivilProcedure 72(b) and 2
U.S.C. section 636(b)(1). When a pawtyjects to a reportra recommendation, th
district court must “make a de novo deteratian of those portions of the report ...
which objection is made,” arfthay accept, reject, or modifyn whole or in part, thg
findings or recommendations made by the magistrate.” 28 U.S.C. §8636(b)(1).
DISCUSSION

Petitioner’s First Objection

Petitioner agrees that on January 14, 26@%tate trial court advised Petitior
that a second strike had been added andasefacing a 25 to Life sentence under
three strikes law. Petitioner further agrees the state trial judgriled to re-offer tg
appoint counsel or re-advise Petiter of his right to counsel undearetta. However,
Petitioner objects to the finding that the statd judge urged Petitner to speak to hi
El Cajon attorney “on multiple occasiong?ktitioner contends that the finding sho
be stricken as non-responsive to the Ninth Circuit’s order.

Respondent Beard contends that the Meggistiudge’s factual finding that t
state trial court encouraged Petitioneraogider discussing his case with his El C3
attorney multiple times during the Januddy; 2005 arraignment is responsive to

-6 - 8cv430-WQH (RBB)
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Ninth Circuit’s order for “factual findings oné&full extent of the advice that the st:

trial judge gave Duran regding his rights during the daary 14, 2005 arraignment.. .

(ECF No. 124 at 2).

The Ninth Circuit’s order directed theo(rt to “make factual findings on the fu
extent of the advice that the state tniage gave Duran regangj his rights during th
January 14, 2005 arraignment, including (1) . . . the maximum punishment he
upon conviction and (2) whether Duran wasiaed of his Sixth Amendment right
counsel.” (ECF No. 75). The Magistrate’s Judge’s factual findinglhleagtate tria
judge urged Petitioner to speak with his defense counsel in the El Cajon ca
consider the cumulative effects of the choilcesvas making is responsive to the Ni
Circuit’s order because it relates to the adwthat the state trial judge gave Petitio
regarding his rights during the Janudk¥, 2005 arraignment. Petitioner’s fi
objection is overruled.
Petitioner’s Second Objection

Petitioner objects to the Magistrate Judgecommendation that the Court dg
ground two of the Petition, based on a violatioRafetta. Petitioner contends that t
Magistrate Judge’s analysis applies theng standard because it focuses “on wha

trial court said” and “not on what [Pettier] understood.” (ECF No. 122 at b

Petitioner contends that there is no evidenagttie state court judge sought to clatfi

hte

(D

b face
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st

Petitioner’s understanding, re-offered counsel, asked Petitioner if he had changed |

mind, or asked Petitionerhe wanted to retract hiaretta waiver. Petitioner conteng

that the state trial judge gave every cadion that Petitioner was irrevocably stuck i

his pro per status, making his waiver of counsel coerced.

Respondent contends that this obt was sufficiently addressed |i

Respondent’s Response Brief to Second Supplemental Lodgment and
Proceedings (ECF No. 103) and in the Report and Recommendation (ECF No

-7 - 8cv430-WQH (RBB)
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l. Proper standard

“W]hen the state court reaches action on the merits but provides
reasoning to support its conclusion[,] .hdtfederal habeasourt] independently
review[s] the record to determne whether the state court clgagrred in its applicatior
of Supreme Court law.Pirtlev. Morgan, 313 F.3d 1160, 1167 (9@ir. 2002) (citing
Delgadov. Lewis, 223 F.3d 976, 982 (9th Cir.2000) (‘thexal habeas review is not
novo when the state court does not supplyameiag for its decision, but an independ

review of the record is required to determimhether the state court clearly erred in i

application of controlling federalwa”). 28 U.S.C. section 2254 states:

An application for a writ of habeasrpus on behalf of a person in custody

ursuant to the judgment of a Stapeid shall not be granted with respect
o any claim that was adjudicatedttye merits in State court proceedings
unless the adjudication of the claim —

(1) resulted in a decision thats contrary to, or involved an
unreasonable application of, clgegstablished Federal law,
as determined by the Supref@eurt of the United States; or

(2) resulted in a decision thats based on an unreasonable
determination of the facts Ight of the evidence presented
in the State court proceeding.

28 U.S.C. § 2254(d). “A state court decisioay not be overturmeon habeas reviey,

for example, because of ardlict with Ninth Circuit-basd law, but rather a writ may

issue only when the state court decision is ‘contrary to, or involved an unreas
application of,” an authoritativeecision of the Supreme CourtMoorev. Calderon,
108 F.3d 261, 264 (9th Cir. 1997) (quotiag U.S.C. § 2254(d)), abrogated on ot
grounds bywilliamsv. Taylor, 529 U.S. 362 (2000).

A.  Whether the Faretta waiver was knowing and voluntary

“[ Faretta] mandated no specific litany or formula to ensure that waive
counsel are knowing and intelligentl’opez v. Thompson, 202, F.3d 1110, 1119 (9
Cir. 2000). Instead, the court examines #word as a whole to determine if the t
court made the defendant “aware ofetldangers and disadvantages of 9

representation.’td. at 1117 (quotingrarettav. California. 422 U.S. 806, 835 (1975)).

In Lopez the court noted that, while not manditthe suggested procedure for fedg

-8- 8cv430-WQH (RBB)
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district court accepting a waiver of the asance of counsel was to discuss with
defendant “whether the waiver was knowingly and intelligently made, wit
understanding of the charges, the passipenalties and the dangers of s
representation.Lopez, 202 F.3d at 1117 (citindnited Satesv. Harris, 683 F.2d 322

324 (9th Cir. 1982)United States v. Balough, 820 F.2d 1485, 1488 (9th Cir. 1987)).

Lopez was brought under Section 22%54ere, the court constru€é@retta as a rule o
general application requiring it to @xine the “record as a wholel’opez, 202 F.3d
at 1118.

The Magistrate Judge correctly stated the standard applicable when the ste
reaches a decision on the merits but théestourt does not provide any reasonin
support its conclusion. The Mgstrate Judge correctly dpal the established standg

and found that “[t]here is no clearly ediabed law requiring the court to advise

defendant of all possible futiconsequences,” and “thdvice provided to [Petitionef

at theFaretta hearing more than satisfied thenstitutional requirement. (ECF No. 1
at 44). The Magistrate Judgerrectly concluded thathat “[clonsidering the recor
as a whole, the state court’s conclusion that [Petitioner’'s] October 28,

Farettawaiver was knowing and wahtary was neither contraty, nor an unreasonable

application of, clearly estébhed Supreme Court precedent.”

B.  Whether the change in circumstances invalidated thEaretta waiver

There is no Supreme Court law requiring the re-advisement of a right to c
following a substantial change circumstances once a vaharetta waiver has bee
made.Becker v. Martel, 472 Fed. App’x 823, 824 (9th Cir. 2012). In Becker, the N
Circuit concluded thd{b]ecause the SuprezrCourt has not squarely established t
after a validFaretta waiver, criminal defendants mulsé re-advised of the right 1
counsel following the addition of new clgass against them, the California Coul
[denial of the claim] was not unreasonabléd!

The Magistrate Judge correctly cambbd that “because there is no clea

the
N an
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established Supreme Court law that a suttistchange in circumstances invalidates
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28

aFaretta waiver that was valid when givenjgtsubclaim ... fails. (ECF No. 118 at 44,

50). Petitioner’s second objection is overruled.
Petitioner’s Third Objection

Petitioner objects to the Magistratedde’s conclusion that “the issue |of

ineffective counsel during plea negotiatiaves not included in the Amended Petitign

and “because this issue waet raised there, the Court declines to address |t on

remand.” (ECF No. 118 at 63Retitioner contends that to plead a claim, he need|only

state the operative facts and legal theorytitiBeer contends thdte cited the relevant

federal legal authority and stated the opeeatacts. Petitioner contends that he also

attached relevant portions of the recordhi®handwritten clan which indicated that

at the time he was misadvisd had a plea offer of “stifb.” Petitioner contends that

having been advised that he was only facing a maximum of twenty years, Petition:

rejected the offer of “stip 15,” and inseskt on representing himself and ended up yith

a more severe sentence of forty years to life.

Petitioner further objects to the Magisgaudge’s finding that the IAC claim
was not exhausted because it was not safftty pled in the petition filed with thie

California Supreme Court. Petitioner contetida he stated the operative facts and the

legal standard in his petition to the Calrita Supreme Court. Petitioner contends that

“[c]onstruing his state petition leniently,&s must, it exhausted the IAC argument and

he can now raise the claitimat the IAC of his counsel prejudiced him by prevenii
him from assessing the true benefit of the pliéer of ‘stip fifteeri and the later offef
of eight years.” (ECF No. 122 at 20).

Respondent contends that “as was addressed in Respondent’'s Responseg

ng

Brie

Second Supplemental Lodgment and Furreceedings (ECF No. 103 at 18-19), and
in Respondent’s Brief (ECF No. 113), tliwim is unexhausted and, in any event,

meritless. The Report and Recommendation (ECF No. 118) is correct on this|issue

(ECF No. 124 at 3).

l. Petitioner’s contention that the IAC claim was sufficiently pled in the federal
petition and should be addressed by this court

-10 - 8cv430-WQH (RBB)
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“To be afforded a hearing in a€gtion] 2254 proceeding, the petitioner| is
required to allege facts with sufficientesyificity to support his claim for relief ¥Vacht
v. Cardwell, 604 F.2d 1245, 1246 (9th Cir. 1979).h&"'Rules Governing Section 22%4
Cases’ provide that the petition “ . . . slsdecify all the grounds for relief which are
available to the petitioner aflwhich he has or by the escise of reasonable diligente
should have knowledge andadlset forth in summary form the facts supporting each
of the grounds thus specified Wacht, 604 F.2d at 1247 (quoting Rule 2(c), 28 U.S.C.
foll. § 2254).

The record indicates and the Magistratelge correctly found that “[n]either
[Petitioner's Amended Petitionpr Petitioner’s Traverse] refeto plea negotiations or
advice from defense counsel about posgiita bargains.” ECF No. 118 at &&also
ECF No. 15-2; ECF No. 43-1. The Magistraielge correctly concluded that “the issue
of ineffective counsel during plea negtibaas was not included in the Amended
Petition,” and “[b]ecause this issue was notedithere, the Court declines to address
iton remand.”ld. at 63. To the extent Petitionettsrd objection to the assessment of
his IAC claims is based on the contentioattthe IAC claim was sufficiently pled in
the federal petition, Petitioris objection is overruled.

lI.  Petitioner’s contention that the IAC claim was fairly presented in the state
petition, and therefore, it was exhausted

28 U.S.C. section 2254(b)(1) states:

(b)(1) An application for a writ of Heas corpus on behalf of a{)erson in
custody pursuant to the judgment of a State court shall not be granted
unless’it appears that—

gbt\) ;[he applicant has exhausted the rdiag available in the courts of the
ate; or

(B)(i) there is an absence of dable State corrective process; or

(if) circumstances exist that rendechyprocess ineffective to protect the
rights of the applicant.

28 U.S.C. § 2254(b)(1). “[E]xhaustion of saemedies requiresahpetitioners fairly
presen|t] federal claims to the state courtsrder to give the State the opportunity to
pass upon and correct alleged violationsts prisonerdederal rights.” Duncan v.

-11 - 8cv430-WQH (RBB)
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Henry, 513 U.S. 364, 365 (1995) (citimycard v. Connor, 404 U.S. 270, 275 (1971
(internal quotation omitted). FJetitioners must plead their claims with considerz
specificity before the state courts in artlesatisfy the exhsstion requirement.Rose
v. Palmateer, 395 F.3d 1108, 1111 (9th Cir. 20057 habeas petitioner ... meets t
technical requirements for exhaustion][] [iflere are no state remedies any lor
‘available’ to him.” Coleman v. Thompson, 501 U.S. 722, 732 (1991).

The record indicates and the Magistraielge correctly found that “[t]he sta
petition does not mention any plea negotiationplea offers that were considered
rejected” and “Petitioner faileth allege the claim of irfiective assistance of couns
during plea negotiations in his petition te tBalifornia Supreme Court.” (ECF No. 1
at 64-65). However, the Magistratedge correctly concluded that “based
California’s rule barring untimely petitiofor post-conviction rigef ... Petitioner ng
longer has state court remedasgilable with respect tihis claim,” and, therefore
Petitioner’s claim for ineffective assistance of counsel during plea negotiatit
“technically exhausted.’ld. at 66.

The Court of Appeals for the Ninth Circuit has held that claims which
“technically exhausted” are predurally defaulted if the pcedural rule that would I

imposed is independent and adequd&eoper v. Neven, 641 F.3d 322, 327 (9th Cir.

2011). The Magistrate Judge correctly fotimat “[tlhe Suprem€ourt has conclude
that California’s untimeliness rule is an ipgmdent and adequate state procedural
Accordingly, Petitioner’s ‘technically exhaudtelaim is procedurally defaultedld.
at 67 (citingwalker v. Martin, 562 U.S. _ , 131 S. Ct. 1120, 1128-30 (2011).

To the extent Petitioner’s third objectitmthe assessment of his IAC claims
based on the contention that the IAC rlavas exhausted, #@ner’s objection is

overruled.

CERTIFICATE OF APPEALABILITY
A certificate of appealability must be aloted by a petitioner in order to purs

-12 - 8cv430-WQH (RBB)
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an appeal from a final order in@ction 2254 habeas corpus proceedBeg28 U.S.C.

8§ 2253(c)(1)(A); Fed R. AppP. 22(b). Pursuant to Rull of the Federal Rule

Governing Section 2254 Cases, “[t]he distagtirt must issue or deny a certificate
appealability when it enters a final order adverse to the applicant.”
A certificate of appealability should lesued only where the petition prese

“a substantial showing of the denialao€onstitutional right.”28 U.S.C. 8§ 2253(c)(2).

It must appear that reasonable jurists could find the district court’s assessmer
petitioner’s constitutional clmis debatable or wron§@ackv. McDaniel, 529 U.S. 473
484 (2000). The Court finds that Petitioner has raised colorable, nonfriy
arguments. The Court grarstsertificate of appealability.
CONCLUSION

ITISHEREBY ORDERED that the Report and Recommendation (ECF No
is ADOPTED in its entirety. The Amendéetition for Writ of Habeas Corpus (EC(
No. 15) is DENIED.

IT IS FURTHER ORDERED that Petitionersquest for an evidentiary heari
is DENIED.

IT IS FURTHER ORDERED that a ceitite of appealability is GRANTED

DATED: April 21, 2015

it 2. ,@,4,
WILLIAM Q. HAYES
United States District Judge
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