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| TO THE CLERK OF THE ABOVE-ENTITLED COURT:

PLEASE TAKE NOTICE that, pursuant to 28 US.C. §§ 1332, 1441 and
1446, defendant Comell University (“Cornell”) hereby rérnoves to this Court the
state court action described below. Removal is based on the following grounds.

- 1. On April 8, 2008, an action was cdmmenced'in the Superior Court of
the State of California, County of San Diego, South County Division, entitled Kevin
Vanginderen v. Cornell Unz'izersity,‘ Beft Deixler, Case No. 7-2008-00069807-CU-
DF-SC (the “State Court Action™). A true and correct copy of the Summons and
Compiaint in the State Court Action are collectively attached to the concurrently-
filed Declaration of Clifford S. Davidson (“Davidson Declaration™) as Exhibit A.

2. On April 15 and 17, 2008, the Complaint in the State Court Action was
served on Defendants. | - ,

3. The State Court Action is a civil action over which this Court has
original jurisdiction under 28 U.S.C. § 1332, and is oﬁe which Defendant may
rémové to this Court pursuaht to the provisions of 28 U.S.C. § 1441(b). The matter
in controversy exceeds the sum of $75,000 as the Complaint by plaintiff Keviﬁ
Vanginderen (“Plaintiff”) seeks damages in the amount of $1,000,000. As dis'cu.ssed'
in detail below, there is complete divérsity of the parties because defendant Bert
Deixler (“Deixler”), a non-diverse do-defeﬂdant, was fraudhl_eﬁtly joined in this
ac;tion. This Court is the proper venue as the State Court Action is pending in the
South County Division of the San Diego County -Sup.erior_ Court, which is within

this District.

4. According to the Complaint in the State Court Action, and upon
Defendant’s information and belief, Plaintiff was at the time of the filing of this
action, and still is, a citizen of the State of California. See Davidson Decl. § 2 & Ex.

A.
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5. Cornell was at the time of filing of this action, and still is, an
educational institution chartered and incorporated under the laws of the State of
New York, with its principal place of business in the State of New York.

6. This Notice of Removal is being filed within 30 days of service of the
Complaint in the State Court Action, the pleading from which it appeared that
removal was proper. Accordingly, the notice of removal is timely filed pursuant to
28 US.C. § 1446(b). | |

7. Notice of this removal is being given both to the adverse party
(Plaintiff) and to the San Diego Superior Court, South County Division, pursuant to
28 U.S.C. § 1446(d). A true and c&_)rrect copy of the Notice to Advérse Party, which
will be finalized, filed and served shortly following the filing of this Notice of

- Removal, is attached to the Davidson Ds_eclaration as Exhibit B. A true and correct

copy of the Notice to State Court, which will be finalized and filed with the San
Diego County Superior Court South County' Division in the State Court Action, is
attached to the Davidson Declaration as Exhibit C.
THE STATE COURT ACTION IS PROPERLY REMOVED TO THIS COURT
BECAUSE DEFENDANT DEIXTER WAS FRAUDULENTLY JOINED |

| 8.  This Court should ignore Deixler’s non-diverse, California residency

for purposes of 28 U S.C. §§ 1332 and 144l(b) because he has been fraudulently -

Jomed in this case. _

9.  “Fraudulent Jomder is a term of art. If the plamtlff fails to state a cause
of action against a resident defendant, and the failure is obvious according to the .
settled rules of the state, the joinder of the resident defendant is fraudulent.” Ritchey
v. Upjohn Drug Co., 139 F.3d 13 13, 1318 (9th Cir. 1998) (quoting McCabe v. Gen.
Foods Corp., 811 F.2d 1336, 1339 (9th Cir. 1987); see also Rosenblatt v. Ernst &
Young Intern., Ltd., 87 F. Supp. 2d 1048, 1051 (S.D. Cal. 2000) (“A non-diverse
party named in the state court action may be disregarded if the federal court

| determines that party’s joinder is a ‘sham’ or ‘fraudulent’ in that no possible cause

2
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of action has been stated agéinst that party.”) “Fraud” in this context refers to the
demerits of a plaintiff’s claim, not necessarily to a plaintiff’s motiveé. See
Rosenblatt, 87 F. Supp. 2d at 1051-52 (citing McCabe, 811 F.2d at 1339) (“The
term ‘fraudulent’ is not used in the tort sense. No intent to deceive or other ‘bad’
motive on a plaintiff’s part need be shown.”)

10.  Although a district court typically will not look to defendants’
pleadings in assessing whether removal is proper, “[w]here frauduleﬁt joinder is an
issue, we will go somewhat farther. The defendant seeking removal to the federal
court is entitled to present the facts showing the joinder to be fraudulent.” Ritchey,
139 F.3d at 1318 (internal quotations and citations omitted) (collecting cases).

11. The insufficiency of Plaintiff’s claims against Deixler is obvious -
according to the setﬂed rules and laws of California; Deixler possesses complete
defenses to PlaintifP's claims. The State Court Action is based on petition activities
that Cornell and Deixler undertook in response‘to‘ Plaintiff’s first lawsuit against
Cornell, which he filed on October 1, 2007. Davidsbn Decl. § 6 & Ex. D (cdmplaint
in October 1, 2007 action). That action was removed to this Court and bears the
Case Number 07-CV-2045-BTM-IMA. Cornell filed a Special Motion to Strike on |
November 2, 2007, which was been under submission since December 21,-2007. |
Davidson Decl. § 7 & Ex. E. | o

12. Although.»Plaint'iff alleges eight 'Causesvof action against Deixler in the
State Coun Action, each of them arises ﬁom the same set Qf f_ac_ts: Deixler -
electronically filed necessary evidence with this Court — evidence fhat Cornell,
through Deixler, filed in conjunction with its Special Motion to Strike. That
electronic filing later was featured on, and distributed through, www .justia.com, a
website that monitors filings in federal court. |

13. Deixler’s activities on Cornell’s behalf sQuarely fall within the
litigation privilege codified at Cal. Civ. Code §§ 47(b) and (d). Civil Code § 47(b)
provides an absolute privilege for any publication, whether made in a document

3
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filed with a court or in correspondence or oral communications between parties or
their counsel, made in furtherance of a legislative, judicial, quasi-judicial,
administrative or other official proceeding provided the publication has a connectioh.
or logical relation to the proceeding. Adams v. Superior Court, 2 Cal. App. 4th 521,
528-29 (1992); Urbaniak v. Newton, 226 Cal. App. 3d 1128, 1141 (1991); Abraham
v. Lancaster Community Hospital, 217 Cal. App. 3d 796, 812-13 (1990); dsia
Investment Co. v. Borowski, 133 Cal. App. 3d 832, 843 (1983).

14. The écopé of the absolute privilege afforded by Section 47(b) is
extremely broad. Section 47(b) bars each and every tort other than malicious -
prosecution, including claims of abuse of process, tortious interference, defamation,
unfair business practice and unfair competition. Broad application of the absolute
privilege is necessary to shield parties, counsel and witnesses from héving théir
motives questioned and being subjected to litigation and to achieve the purpose of
Section 47(b): to afford litigants the utmdst freedom of access to the courts to secure
and defend their rights without fear of being sued. Pacific Gas & EZectric Co. v.
Bear Stearns & Co., 50 Cal. 3d 1118, 1132-33 (1990); Adams, 2 Cal. App. 4th at
529; Abraham v. Lancaster Community Hospital, supra, 217 Cal. App. 3dat813.

15. Consistent with the purpose of Section 47(b) and the strong policy
underlying free access to the courts, Section 47(b) is to be liberally interpreted with
any doubt as to whether the litigation privilege applies to be resolved in favor of .
application. Adams, 2 Cal. App. 4th af 529. | -

16.  Further, even if Plaintiff accurately claims that Deixler intended to
disseminate the case to www justia.com (which .I'le did not), such dissemination was
privileged under Cal. Civ. Code §.47(d), which provides a privilege for a "fair and
true report in, or a communication to, public jburnal of (A) a judicial, (B) a |
legislative, or (C) other public official proceedings, or (D) of anything said in the

course thereof."
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17. Deixler’s activities also fall under the free speech protections of the
First Amendment to the Federal Cdnstitution; Article 1; section 1 of the California
Constitution; and the Noerr-Pennington doctrine. See, e. g., Pacific Gas & Electric
Co., 50 Cal. 3d at 1133. Deixler will vindicate his rights under these protections ina
Special Motion to Strike, p_ur.suant to California Code of Civil Procedure Section .
425.16, to.be filed soon heréafter. ) _

- 18. For all of the foregoing reasons, the Court should ignore Deixler’s
California residency and permit Cornell to exercise its right to remove the State
Court Action pursuant to 28 U.S.C. §§ 1332, 1441 and 1446.

19. In the event the Court should have any questlons about the propriety of
removal or may be inclined to remand this action, Cornell respectfully requests that
the Court issue an order to show cause why the case should not be remanded,
allbwing the parties an opportunity to provide the Court with full briefing and
argument. Such a procedure is warranted since a remand order is not subject to -

review.

|| DATED: April 28, 2008 » NELSON E. ROTH

CORNELL UNIVERSITY
BBRTH DEIXLER &= .

CLIFFORD S. DAVIDSON
PROSKAUER ROSELLP

Chﬂ'&d S. Davidson

Attorneys for Defendant,
CORNELL UNIVERSITY
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