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UNITED STATES DISTRICT COURT
SoUTHERN DISTRICT OF CALIFORNIA

- 03CY 0400  RBB

THIOCIO RUBIO SR, Civil No.

Yy

(FULL NAME OF PETITIONER) {TO BE AILLED v 8Y CLERX OF U.S. DISTRICT COURT)

PETITIONER
v.

G.J QUIRBING. WARDEN

(NAME OF WARDEN, SUPERINTENDENT, JAILOR, OR AUTHORIZED
PERSON HAVING CUSTODY OF PETITIONER [E.G., DIRECTOR OF THE
CALIFORNLA DEPARTMENT OF CORRECTIONS ]}

PETITION FOR WRIT OF HABEAS CORPUS

UNDER 28 U.S.C. § 2254
RESPONDENT BY A PERSON IN STATE CUSTODY
and

The Attorney General of the State of
California, Additional Respondent.

1. Name and location of the court that entered the judgment of conviction under attack:

SUPERTOR OOURT, 250 E. MAIN ST FL CAXN, CA S2020-3041

2. Date of judgment of conviction: March 4, 19%

3. Trial court case number of the judgment of conviction being challenged: BRO12000

4. Length of sentence: - LIFE
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5. ‘Sentence start date and projected release date: __ UNKNOWN_

6. Offense(s) for which you were convicted or pleaded guilty (all counts): PEN.QOUE 664/187

PEN.QXF, 198, 1X0022.5, 245, 246,

7. What was your plea? (CHECK ONE)
(2) Not guilty ®
(b) Gulty O
{(c) Nolo contendere [l

8. If you pleaded not guilty, what kind of trial did you have? (CHECK ONE)

(a) Jury X
(b) Judgeonly O

9. Did you testify at the trial?
OYes ElNo

DIRECT APPEAL i
10. Did you appeal from the judgment of conviction in the California Court of Appeal?
@ Yes ONo

11. If you appealed in the California Court of Appeal, answer the following:
(a) Result: DENTED
TINKNOW

(b) Date of result, case number and citation, if known: |
i

’

(c) Grounds raised on direct appeal: 'HEEVMWAS DHJFFICIEWI'TDS]PKRI”IIEFM'IHKI'
APPELLANT HAD THE SPRCIFIC INTENT TO KILL 2 mm%mmmmm

FINDING THAT THE ATTRMPTING MIRIFR WAS DFLIRFRATE AND PREMFDITATYD, 3 M-
mmmmnmmmmmmmmmmmxmm

12. Ifyou s%ﬁh@-‘ﬁlmﬁ%f the decision on appeal by the California Supreme i

Court (e.g., a Petition for Rev1ew) please answer the following:
(2) Result: __ : S
(b) Date of result, case number and citation, if known: JANIS, 2003

(c) Grounds raised; __ SN A3 RATSED IN QOURT OF QOURT APPEAL

CIV G8 (Rev. Dec. 1998) KACOMMON\FORMS\CIV-68.



" ONT. OF 2

4 APPFLLANT WAS DENTED THE CONSTTIUTTON RIGHT TO FEFECTIVE ASSISTANCE OF CUNSEL, FATLED TO REQUEST THE TRIAL
COURT TO INSTRUCT THE JURY ON ASSAILT WITH A DFADLY WEAFON AS A LESSER INCLUIED/ RELATED CFFENCE TO ATTEMP-
FD MIDR, | -

5.APPRLLANT WAS TEPRIVED (F HIS RIGHT TO TRIAL BY JURY GUARANTEED BY THE SIXTH AMENIMENT CF THE U.S CONSTI~
TUTUTON BECAISE THE TRIAL CCURT FATLED ‘TO MALICE AFCRETHOUGHT.

6.THE TRIAL COURT MISCALCULATED THE AMOUNT CF CUSTODY CREDIT TO WHICH APPFLLANT WAS ENTTILED.




13. If you filed a petition for certiorari in the United States Supreme Court, please answer the

following with respect to that petition:
(a) Result: ' N/A
(b) Date of result, case number and citation, if known:

(c) Grounds raised:

COLLATERAL REVIEW IN STATE COURT
14. Other than a direct appeal from the judgment of conviction and sentence, have you
previously filed any petitions, applications, or motions (e.g., a Petition for Writ of Habeas

Corpus) with respect to this judgment in the California Superior Court?
Bl Yes ONo

15. If your answer to #14 was “Yes,” give the following information:

(a) California Superior Court Case Number: HCRO 12090
(b) Nature of proceeding; _hebaes corpus

(c) Grounds raised: Petitioner recieved ineffective assistance, appellant counsel fail to

raise on appeal, abuse of decretion by the trial court in motion for new trial were prosecution

witness recanted there testimony viotated petitioner six amendment right. 2.Petitioner con—

- v+ viction for attempt first degree murder, assault with a firearm should be reversed, for pro-
secutors failed to disclose a (G.5.R)test,: violated the fourteenth right. )
(8)" Did you receive an evidentiary hearing on your petition, application or motion?

OYes ®No
(e} Result; _ DENIED

(f) Date of result: UNKNOWN

16. Other than a direct appeal from the judgment of conviction and sentence, have you
previously filed any petitions, applications, or motions (e.g., a Petition for Writ of Habeas

Corpus) with respect to this judgment in the California Court of Appeal?
OYes KINo
CIV 68 (Rev. Dec. 1998) KACOMMONFORMS\CIV-68.




17. If your answer to #16 was “Yes,” give the following information:

(a) California Court of Appeal Case Number:

(b) Nature of proceeding:

(¢) Grounds raised:

-~

(d) Did you receive an evidentiary hearing on your pefition, application or motion?
OYes {JNo '

(e) Result:

(f) Date of result:

18. Other than a direct appeal from the judgment of conviction and sentence, have you
previously filed any petitions, applications, or motions (e.g., a Petition for Wnit of Habeas
Corpus) with respect to this judgment in the California Supreme Court?

0O Yes ONo '

19. If your answer to #18 was “Yes,” give the following information:

(a) California Supreme Court Case Number:_ S107470

(b) Nature of proceeding: _Hebaes Corpus

-SAVE AS TN SUPERIR COURT-

(c) Grounds raised:

(d) Did you receive an evidentiary hearing on your petition, application or motion?

O Yes A No

- (¢) Result; _ DENIED

(f) Date of result: _JAN 15, 2003

CIV 68 (Rev. Dec. 1998) KACOMMONFORMS\CIV-68.
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20.  If you did not file a petition, application or motion (e.g., a Petition for Review or a Petition

for Writ of Habeas Corpus) with the Californja Supreme Court, containing the grounds
raised in this federal Petition, explain briefly why you did not:

N/A

COLILATERAL REVIEW IN FEDERAY, COURT
21. Is this your first federal petition for writ of habeas corpus challenging this conviction?
Yes[1 No  (IF“YES"SKIPTO#22)

(a) Ifno, in what federal court was the prior action filed?
(1) What was the prior case number?
(ii) Was the prior action (CHECK ONE):

O Denied on the ments?
O Dismissed for procedural reasons?
(111) Date of decision:
(b) Were any of the issues in this current petition also raised in the prior federal petition?
O Yes ONo

(c) If the prior case was denied on the merits, has the Ninth Circuit Court of Appeals

given you permission to file this second or successive petition?
O Yes ONo

CAUTION;

e Exhaustion of State Court Remedies: In order to proceed in federal court you must
ordinarily first exhaust your state court remedies as to each ground on which you request
action by the federal court. This means that even if you have exhausted some grounds by
raising them before the California Supreme Court, you must first present all other grounds
to the California Supreme Court before raising them in your federal Petition.

e Single Petition: If you fail to set forth all grounds in this Petition challenging a specific
judgment, you may be barred from presenting additional grounds challenging the same
judgment at a later date.

eFactual Specificity: You must state facts, not conclusions, in support of your grounds. For

example, if you are claiming incompetence of counsel you must state facts specifically setting

forth what your attorney did or failed to do. A rule of thumb to follow is — state who did
exactly what to violate your federal constitutional rights at what time or place.

CIV.68 (Rev, Dec. 1998) KACOMMONFORMS\CIV-68.




GROUNDS FOR RELIEF

22. State concisely every ground on which you claim that you are being held in violation of
the constitution, law or treaties of the United States. Summarize briefly the facts
supporting each ground. If necessary, you may attach pages stating additional grounds
and/or facts supporting each ground.

(@) mmwmmmmmmmmmmﬂmmm;
SPRCIFIC INIENT TO KILL.,

>~

Supporting FACTS (state briefly without citing cases or law) Petitioner was convictioned of

at, ted mmrder for fird his si —i . the evidence was insufficient

port the conviction. The evidence.did not show_that appellant had the specific intent to lkill
' e, Appellant never indicated

he was goi i failed to show a was actuall ing to
kill anyone. There was no specific intent to kill shown.

Did you raise GROUND ONE in the California Supreme Court?
& Yes O No.

CIV 68 (Rev. Dec. 1998) KACOMMONFORMS\CIV-68.




() : THE EVIDENCE WAS INSUFFICIENT TO SUPPORT THE FINDING THAT THE ATTEMPTED

MURDER WAS DFLIBFRATE AND PREMEDITATED.

Supporting FACTS (state briefly without citing cases or law):

The evidence of premeditation

and deliberation was insufficient to support the finding of the jury. No ratiomal trier of fact

could find beyoud a reason douth that the shooting was the result of a deliberate plan rather than

a rash explosion of violence
-  oal

Did you raise GROUND Two in the California Supreme Court?
B Yes O No.

CIV 6% (Rev. Dec. 1998) K:\COMMO_N\FORMS\CIV-ﬁS.




(© :THETRIALGI]KFCIMEHEDREVERSIABLEERRORMNITFAHEDTOINSIMH

THE JURY ON THE LESSER INCILDED OFFENSE OF ASSAULT.

The trial cowrt erred vwhen it

Supporting FACTS (state briefly without citing cases or law):
failed to instruct the jury sua sponte on assault and assault with a deadly waspon as a lesser in—

. cluded offenses to the attempted murder charge in court one. The trial courts failure to instruct

the jury on these lesser included offence denied appellant the right to have the jury determine
[
every_mterial fact; therefore , the convictionmust bereversed, =~~~

Did you raise GROUND THREE in the California Supreme Court?
B Yes O No.

CIV 68 (Rev. Dec. 1998) KACOMMON\FORMS\CIV-68.




Appellant was denied the constitution right to effecti i
(d) 1 : ion right to effective assistance of

counsel when counsel failed to request the trial court to instruct the Jjury on assault with a deadly

weapon as a lesser included/related offence to attempted murder,

The error committed by counsel

Supporting FACTS (state briefly without citing cases or law):
could not have been made as part of trial tactics or strattegy. No reasonably campetent attorney

would have committed the same error. No competnent counsel would have failed to request the instr—

mﬁmﬂmdmimhﬂﬁmwwﬂﬂmmmamﬁwb—

"~

error was extremely prejudicial and deied appellan i ia]

more favorable result was probable. Appellant conviction should therefore be revered.

Did you raise GROUND FOUR in the California Supreme Court?
X Yes O No.

CIV 68 (Rev. Dec. 1998) KACOMMON\FORMS\CIV-68. E



"GROUND FIVE.

APPFLLANT WAS DEPRIVEDOFPDMRIG-ITTOTRIALBYJURYGJARANTEEDBY'IHESIX’IHAD*IENII’[ENTOFTHEU.S. OO

SITIUII(I‘IALTUGIVECU‘PEI’ENfJURY INSTRUCTIONS (N GIVE AFORETHOUGHT AND THUS, failed to defined attemp

- ED_VOLUNTARY MANSLAUGHTER.

Supporting FACIS.

Appellant was denied his right to trial by jury because the trial court failed to give proper
instructions on malice. As a result, the jury was not informed on the correct definition of attempted
voluntary manslaughter. The court s failure to give such instructions violated the sixth amendment of
the U.S constittution. .

| Counsel for appellant requested that the court give CALJIC No. 8.11 to define malice.(C.T. 111)
The court gave other instfuctions on malice aforethought, but these instructions were insufficient to

overcame the harm in not giving a more detailed definition of the theory.



GROUNDGEVEN.

PETTTIONER GONVICTION FOR ATTRMPTED FIRST CRGRFE MUDER:: ASSAULT WITH A FIRFARM SHOULD BE REVERSED; FOR

PROSECUTION FATLED TO DISCLOSE A (G.S.R.TEST) IN VIOLATED PETTTIONER FOURTEENTH AMENDMENTS RIGHT.

Supporting FACTS

In the initial pre-trial request for discouery, petitioner requested a lower court to order the
prosecution to produce evidence relating to a gun shot residue test, that was performed on petiticner
hands by San Diego Sheriff. The evidence that was taken; and never provided to petitioner, is in vio-

of his due process rights.



23. Do you have any petition or appeal now pending in any coun, either state or federal, pertain-
ing to the judgment under attack?
O Yes G No '

24, If your answer to #23 is “Yes,” give the following information:
(a) Name of Court: N/A
{b) Case Number:
(¢) Date action filed:
(d} Nature of proceeding:

(e) Grounds raised:

(D) Did you receive an evidentiary hearing on your petition, application or motion?
OYes I No

" 25. Give the name and address, if known, of each attorney who represented you int the following
stages of the judgment attacked herein:
(a) At preliminary hearing:

(b) Atarraignment and plea:

(c) At trial:

(d) At sentencing:

(e) On appeal: STEPHEN TEMKO 1666 Garnet Ave. San Diego, Ca 92109
(f) Inany post-conviction proceeding: '

(g) On appeal from any'adverse rufing in a post-conviction proceeding:

CiV 68 (Rev. Dec. 1998) 10 KACOMMONFORMS\CIV-68.




GROUND SIX.,

PEITTIONER RECTEVED INEFFECTIVE ASSISTANCE? APPELIANT COUNSEL FATL TO RAISE ON APPFAL? ABUSE OF DECRETTON
BY THE TRIAL COURT IN MOTION FOR NEW TRIAL WERE PROSECUTION WITNESS RECANTFD THERE TESTIMONY. VICLATED

PETTTIONER SIX AMENIMENT RIGHT.

Supporting FACIS

Petitioner trial counsel, Lou Minor, submitted a motion for a new trial, pursuant to Pen. Code 1118.
The court denied the motion. Petitioner contends that a denjed & constitutional right to effective assst-
ance of appellant counsel. Because, he failed to submitt dncluded the, motion for new trial, in the opening

briefs, that the trial court abused it decretion.



26. Were you sentenced on more than one count of an indictment, or on more than one
indictment, in the same court and at the same time?

O Yes No

27. Do you have any future sentence to serve after you complete the sentence imposed by the
judgment under attack?
O Yes ktNo

(a) If so, give name and location of court that imposed sentence to be served in the future:
N/A

(b) Give date and length of the future sentence: N/A

(c) Have you filed, or do you contemplate filing, any petition attacking the judgment which
r imposed the sentence to be served in the future?
OYes B No

28. Date you are mailing (or handing to a correctional officer) this Petition to this court:

Wherefore, Petitioner prays that the Court grant Petitioner relief to which he may be entitled in
this proceeding.

SIGNATURE OF ATTORNEY (IF ANY)

I declare under penalty of perjury that the foregoing is true and correct. Executed on

feb 7’31 2003 gw&/} ///J

(DATE) ’ . SIGNATURE OF PETITIONER

CIV 68 (Rev. Dec. 1998) 11 KACOMMONFORMSACIV-68.
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