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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

ANDREW CONTASTI; CASE NO. 09CV1371 WQH (BLM)
ANNETTE CONTASTI;
and JOE HERNANDEZ, ORDER
Plaintiff,
VS.
CITY OF SOLANA BEACH,
Defendant.

HAYES, Judge:
The matters before the Court are {fi¢ motion in limine to preclude ar
evidence, testimony, or argument relatingitation of right to equal protection (EC
No. 106) filed by Defendant City of Solana Beach and (2) the motion in limi
preclude any evidence, testimony, or arguinelating to violation of procedural dt
process (ECF No. 107) filed by Defendant City of Solana Beach.
BACKGROUND
On January 28, 2010, Plaintiffs filecetfirst amended complaint, alleging ty
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claims for relief against Defendant City®6lana Beach based upon the decision of the

City to deny Plaintiff's application for development review permit for Lot 10 locat
at 360 North Granados Avenue in the Citysolana Beach. (ECF Nb5). In the first
claim, Plaintiffs assert thdlhe denial of the developmereview permit was arbitrar
and unreasonable, constituting a deprivatiodus process in violation of 42 U.S.
8 1983. In the second claim, Plaintiffs assleat they were &ated differently from
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similarly situated persons when the Giignied their permit for Lot 10, constituting
deprivation of equal protection inolation of 42 U.S.C. § 1983.

On April 29, 2011, Defendarity of Solana Beach filed a motion for summ
judgment. (ECF No. 32). On July 26, 201ie Court issued an order granting
motion for summary judgment. (ECF No. 38)/th regard to the due process cla
the Court stated: “Plaintiffs did not file an opposition to the motion for sum
judgment, despite an opportunity to do d@aintiffs have not shown that there 3
genuine issue[s] for trial thagreclude[] summary judgment.td. at 6. The Cour
concluded that the claim for violation of dpeocess was barred. With regard to
equal protection claim, the Court found ttaéfendant has carried its burden pursu
to Rule 56 and Plaintiffs haveot shown that there arergene issue[s] for trial thg
preclude[] summary judgmentid. at 7.

On July 27, 2011, the Clerk of the Court issued a judgment against Plg
Andrew Contasti, Annette Contasti, and Bi®enandez. (ECF No. 37). On January
2012, Plaintiff Andrew Contasti filed motion for relief from judgment pursuant
Federal Rule of Civil Procedure 60(b). GE No. 45). On July 9, 2012, the Co
issued an order granting the motion for feiiem judgment finding that Plaintiffs hg
demonstrated excusable neglect and erxdlinary circumstances sufficient to warrg
relief. (ECF No. 61).

On August 6, 2012, Plaintiffs filedn opposition to Defelant’'s motion foi

summary judgment. (ECF No. 69). Cdeptember 18, 2012, the Court den

Defendant’s motion for summary judgmentCfENo. 71). With respect to Plaintiff
substantive due process claim, the Cooniotuded that it was not barred, because
preclusive effect of the City Council’®dision does not extend to the substantive
process claim presentedtine] federal action.”ld. at 10. With respect to Plaintiffs
equal protection claim, the Court concluded ttia¢re is a triable issue of fact as
whether the Defendant’s alleged justifioa for denying Plaintfs’ application was
‘based on improper motive’ and servedapretext for differential treatment.’Id. at
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16 (citation omitted).

The parties subsequently filed motiondimine and on September 6, 2013,
Court held a hearing on the motions in liminDefendant asserts that is it entitlec
judgment as a matter of law in this caBefendant asserts that the development re\
permit at issue is a discretiary permit and that the Cityid not violate Plaintiffs]
constitutional rights by denyg a discretionary permit.

On October 3, 2013, the Court vacatieel jury trial set for December 10, 201

the final pretrial conference set for Dedwn6, 2013, and all pending deadlines s¢
the order filed on May 28, 2013.

On October 22, 2013, the Court issaadorder granting Defendant’s motion
limine to preclude evidence, testimony, ayuanent relating to violation of substanti

he
| to

/iew

3,

bt in

n

Ve

due process. (ECF No. 141). The Court dahed that “Plaintiffs have not establishied

a protected property interest required in otdgrevail on the claim for deprivation
substantive due procesdd. at 15. The Court found that “the Solana Beach Munig
Code provisions for a development revipgrmit do not create the sort of entitlem
out of which a property interest is credf’ because “[ulnder California law, I
protected property interest exists when there is significant discretion accord
agency by law.”Id. at 13, 15 (internal quotation mariand citations omitted). TH
Court concluded that the “discretionary considerations,” which “form[ed] the bas
the denial of the permitivere “based upon legitimate regulatory reasomd.’at 10.
The Court allowed the parties to submitifer briefing addressing the procedural ¢

process claim and the equal protection cleriight of the Court’s order. Defendant

subsequently filed supplemental briefing.
CONTENTIONSOF THE PARTIES
Defendant contends that an equadtpction claim cannot be premised uf
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forms of state action that involve the ikrgate exercise of discretionary decisipn

making. Defendant contends that it could betfound to have aad in an irrationa
manner when it rejected Plaintiffs’ projelsecause the rejection was a proper exet
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of the City’s discretion to deny land uapprovals, expressigranted by the Solan
Beach Municipal Code (“SBMC")Defendant contends tHlaintiffs’ equal protectior

a

claim must fail as a mattef law in light of the Court’'s October 22, 2013 order,

“because any finding that the City intentiondligated Plaintiffs differently than oth
similarly situated property ownemsithout a rational basisvould be inconsistent wit
the Court’s order that the City’s denialtble permit was disctienary and related t

a legitimate government interest.” (EQ. 143 at 2). Defedant contends that

aesthetic zoning has been recognized agitin@te state interest and a proper exer
of the police power. Defendant contends ®laintiffs’ procedural due process cla
must fail as a matter of law in light of tkéourt’s ruling that Plaintiffs do not have
protected property interest inetlidlevelopment review permit.

Plaintiffs contend that in order toseed on their class of one equal protec
claim, they must demonstrateat the City intentionally treated them differently th
other similarly situated property owners, atit a rational basisPlaintiffs contenc
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that the Court of Appeals for the Ninthr@iit has applied the class of one e

ual

protection theory in the regulatory landeusontext to protect against arbitrary,

irrational, or malicious governmeaction. Plaintiffs corind that Defendant’s alleged

rational basis for denying Plaifis’ permit is a pretext foDefendant’s impermissibl
attempt to apply an ordinance that limited size of homes (Ordinance 357), which
not apply to Plaintiffs’ application.
UNDISPUTED FACTS

Plaintiffs Andrew Contasti, Annett€ontasti, and Joe Hernandez owned
adjacent lots, Lots 9 and Lot 10, locate@®@® North Granados Avenue in the City
Solana Beach. In February of 2007, Rifis1 submitted applications to build hom
on Lots 9 and 10. Plaintiffs submitted twapéications to the City for two permits ft
each lot: (1) a developmentiew permit and (2) a stature development permit.

Pursuantto SBMC § 17.6810.B.2, a structure development permit cannot i
until a development review permit issues.e BBMC sets forth guidelines for the C
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Council to use in determining whethergi@ant a development review permit. SBN
§17.68.040.A provides: “Itis the purpose arteit of these regulations to provide |
the review of certain classekdevelopment projects which due to their scale, proxil
to environmentally sensitive resource areasinique design features as permitteg

a zone or specific plantequire special discretionary consideraticio insure

consistency with the general plan and thtenhof the zone in which the property]i

located.” (ECF No. 112 at 53) (emplsadded). SBMC &7.68.040.F provides th;
“[d]evelopment plans shall beeviewed for compliance with the following speci
criteria:”

1. Relationship with Adjacent Land Uses. The development shall be
designed in a manner compatible vatid where feasid, complementar

to existing and potential development in the immediate vicinity of the
project site. Site planning on therppeeter of the development shall give
consideration to the protection of surroundln? areas from potential adverse
ef]l‘lects, as well as protection of the property from adverse surrounding
influences.

2. Building and Structure PlacemerBuilding and structures shall be
sited and designed imaanner which visuallyrad functionally enhances
their intended use.

Id. at 55.

OnJuly 11, 2007, the City Council heléhearing and approved Plaintiff's pern

or

mity
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C

nit

application for Lot 9 finding that the dde@ement would not cause adverse effects upon

neighboring properties. Plaintiffs agreedreduce the 4,031 square footage hq

hme

proposed for Lot 9 by 230 square feet amaisitted revised drawings after the hearing,

which were approved by the City Council.

The hearing was continued to August2@07 to consider the permit applicati
for the Lot 10 home, which wakesigned to be 4,387 squéeet. Plaintiffs submitteg
revised drawings which reduced the sitehe Lot 10 home by 258 square feet.
August 22, 2007, the hearing was contintee8eptember 19, 2007. On September
2007, the City Council denied Plaintiffs’ qmait application for the 4,387 square fc
design of the Lot 10 home.

On October 10, 2007, the City Couinissued Resolution 2007-125, whi
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formally denied the permit applicationrfbot 10. The City Council resolution found

that the proposed development for LI “does not comply with the followin
development criteria as setfioin SBMC Section 17.68.040F:”

a. Relationship with Adjacent Land Use§he proposed single family
residence is designed in a manner thatcompatible with other nearby
development because it is not complatiith existing or potential future
single family development. Advee effects upon neighboring properties
have been identified fro this development. An analysis of the
development characteristics okarby residences was completed to
compare the proposed residence with nearby residential development. Th
area analyzed included lots withiretekame LMRd Zonthat are located

on the east side of North Granadod ¢éhe west side of Glenmont Avenue
southward to El Viento and northward approximately half way to
Lynnwood Avenue. The averagetlIsize in the area analyzed’is
approximately 8,500 square fetd ran?es from 800 and 16,600 square
feet. The average total floor areasbfuctures is ap[;i_roxmately 700
square feet and rangiesm 947 to 3,721 square feet. The proposed 4,387
square foot (3,987 gross squaoet) residence is apﬁgroxmat_ely 2,700
square feet larger than the averagsting residences. The maximum size
of future development, which woul# subject to Ordinance 357, would
be approximately 3,600 gross squéeet. The proposed residence is
approximately 387 square feet larger than the maximum size of future
residences in the area analyzed.

b. Building and Structure Placementhe site layout and design of the
proposed project do not visually almectionally enhance its intended use
as a single family residence becattse bulk and scale of the proposed
project is incompatible with nearby structures.

Id. at 23-24. Without a development revig@rmit, Plaintiffs could not obtain
structure development permit pursuant to the SBMC.

ANALYSIS
Equal Protection Claim

The United States Supreme Court lr@gognized successful equal protect

claims brought by a ‘class of one,” whettee plaintiff allegs that she has be¢

intentionally treated differently from others similarly situated and that there
rational basis for the diffence in treatment.'Village of Willowbrook v. Olecib28
U.S. 562, 564 (2000). I&erhart v. Lake Cty. Mont637 F.3d 1013 (9th Cir. 2011
the Court of Appeals for the Ninth Circugkplained that in order for a plaintiff
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succeed on a class of one claim, the pliifraust demonstrate that [the defendant]:

(1) intentionally (2) treated [the plaintiffifferently than other similarly situate
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property owners, (3) without a rational basigd’ at 1022. Although plaintiffs must

demonstrate that the defemd’'s decision to treat the plaintiff differently w
intentional, plaintiffs “need not show thtte defendants] weraotivated by subjectiv

AS

1%

il will.” Id. However, “[tlhe class-of-one dotte does not apply to forms of state

action that ‘by their nature involve distimary decision making based on a vast a

of subjective, individualized assessmentg.6wery v. Brewer672 F.3d 650, 660 (9th

Cir. 2012) (quoting=ngquist v. Oregon Dep’t of Agricc53 U.S. 591, 603 (2008)).

In Engquist a former state employee who haelen effectively laid off in §
reorganization brought a class of one egualection claim on the grounds that she
been fired for “arbitrary, vindictive, ansalicious reasons.’553 U.S. at 595. Th
Supreme Court held that the “class-of-oresotty of equal proteimn has no applicatio
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to public employment decisions,” largebecause such decisions “by their nafure

involve discretionary decision makingased on a vast array of subjecti
individualized assessmentdd. at 603. The Court distinguish@dech in which it had
recognized class of one equal protectiaams in the land use contexid. at 602. In

Olech the Court held that the plaintiff couddsert an equal peattion violation where

the village regularly required 15-foot easemsd¢n connect a watsupply, but require
a 33-foot easement from the plaintif528 U.S. at 564. The Court Bngquist

Ve,

14

| =

explained that Olech and the cases on which it relied [involved] a clear standard

against which departures, even for a siméentiff, could be readily assessed.” 5
U.S.at 602. The Court noted: “There was no indicatio@lechthat the zoning boar
was exercising discretionary authorithased on subjective, individualiz
determinations—at least not with regaodeasement length, however typical st

determinations may be &as general zoning matter.”ld. at 602-03. The Couf

explained:

There are some forms of stateiag, however, which by their nature
involve discretionary decision makibgsed on a vast array of subjective,
individualized assessments. In sgekes|,] the rule that people should be
treated alike, under like circumstaneasl conditions is not violated when
one person is treated differentiyom others, because treating like
individuals differently is an accépted consequence of the discretion
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granted. In such situations, allmg a challenge based on the arbitrary
singling out of aP_artlcuIar persevould undermine the very discretion
that such state officialsre entrusted to exercise.
Id. at 603. The Court explained thatthre public employment context, “[t]o tre
employees differently is not to classifyeth in a way that raises equal protect
concerns. Rather, it is simply to exercise the broad discretion that tyf
characterizes the employer-employee refahip. A challenge that one has b

treated individually in this context, insteafllike everyone else, & challenge to th

underlying nature of gtngovernment action.Id. at 605. The Court concluded: “Iti

no proper challenge to whatits nature is a subjectivadividualized decision that
was subjective and individualizedId. at 604.

Courts have extended the rationalEafgquistto other contexts in which
plaintiff challenges a discretionary staetion under a class of one equal protec
theory. See, e.g.Towery 672 F.3d at 660-61(rejecting application of class of

at
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theory to prison officials’ discretionaredisions concerning inmates in a challengg to

Arizona’s lethal injection protocol¥lowers v. City of Minneapoli$58 F.3d 794

799-800 (8th Cir. 2009) (rejecting applicationctdss of one theory to investigatiyve

decisions of police officers)nitedStates v. Moore43 F.3d 891, 901 (7th Cir. 2008)

(rejecting application of class of one theory to prosecutorsalretion, because “th

discretion conferred on prosecutors in chegsvhom and how to prosecute is flat

inconsistent with a presumption of uniform treatmerkK9lstad v. County of Amadg|
13-01279, 2013 WL 6065315, at *7 (E.D. Cal. Na4, 2013) (noting that it wa

e
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“questionable” whether plaintiffs’ equal protem class of one claim based on selective

enforcement of the county code against plaintiffs’ property may proceed against tf

county). But see Gerhayt637 F.3d at 1017 (applying classone theory to county’s

denial of plaintiff's approach permit vehe the county did not have “any documen

process or guidance for the Commissionerf®liow in deciding whether to grant an

ted

approach permit” and the county “often i@ a blind eye to a property owner who

builds an approach without a permit”).
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In Las Lomas Land Co. Gity of Los Angeles.77 Cal. App. 4th 837 (2009e

California Court of Appeal held that tletass of one equal protection theory was

inapplicable to the city’s decision to deny approval of the plaintiff's prop

development project, which “presented cdexpurban planning and land use issugs.

nsed

Id. at 860. The California Court of Appeai@ained: “The decision whether to apprqve

a project of this sort ordinarily wouldvolve numerous public policy consideratigns

and the exercise of discretion based on aestibe, individualized determination. Su
a decision is the antithesis of the simple issue presen@i@ah” Id.

In this case, the decision challenged by Plaintiffs is limited to the decis
deny the development review pernsiee Contastiv. City of Solana Beg@®CV1371,
2013 WL 5727409, at *8 (S.D. Cal., Oct. 22, 201Bhere is no facial challenge to t

ch

on {c

SBMC'’s development review provisions twr the application of the development

review permit to Lot 10. The SBMC dédsathe projects that require developm
review permits and Plaintiffs make noarh that their project did not require
development review permiSeed.

The decision whether to grant a development review permit under the SBM
in particular under SBMC 8 168.040.F, is a “form[] of stataction, [] which by [its]

2Nt

C, ar

nature involve[s] discretionary decisionkivag based on . . . subjective, individualized

assessmentsEngquist553 U.S. at 603. The SBMC prdeis particular guidelines for

subjective, individualized assessmentswmch the City Council members base |
decision whether to grant a developmente® permit. SBMC8 17.68.040F requirg
city officials to make assesgmis, such as whether thevdepment is “designed in
manner compatible with and . . . complartay to existing and potential developm
in the immediate vicinity of the projedite” and whether the “[b]uildings ar
structures” are “designed in a manner whigually and functionally enhances th
intended use.” (ECF No. 112 at 55). “Iwell settled that the state may legitimat

exercise its police power tmvance [a]esthetic valuesMembers of City Council v.

Taxpayers for Vincenl66 U.S. 789, 805 (1984¢e also Berman v. Park&48 U.S.
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he
S
a

(D
>
—+

d

Dir

<o
<




© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

26, 32-33 (1954). In its October 22, 2013 order, this Court found thg
“discretionary considerations” affordede City Council in the SBMC were “basq
upon legitimate regulatory reason€dntastj 2013 WL 5727409, at *10 (also notit
that “[t]he undisputed facts establish ttia City Council madéndings which relied
upon valid regulatory concerns”).

Like the city’s decision ihas Lomas Land C¢o deny approval of the plaintiff’

it the

—

g

S

proposed development project, the Citgscision in this case involved “numergus

public policy considerations and the exsecof discretion badeon [the] subjective
individualized determination[s]” set forth the SBMC. 177 Cal. App. 4th at 860.
contrast to the city’s denial tfe plaintiff's approach permit @erhart where the city
did not have “any documentgdocess or guidance for the Commissioners to follo
deciding whether to grant an approacimpg” the Solana Beach City Council memb
based their decision on the properdglines provided in the SBMCSeeResolution

2007-125, ECF No. 112 at 23-24. el@ity Council rejected Plaintiffs’ project after i
explicitly found that Plaintiffs’ proposed ddepment “does not comply with the .| .

development criteria as set forth in [SBMC] Section 17.68.04@€¢& idat 23. The

City Council took into consideration the aveedgt site and the average total floor area

of structures in the surrounding area and found that Plaintiffs’ “proposed 4,387 squa

foot (3,987 gross square foot) residencaigroximately 2,700 square feet larger than

the average existing residencelsl’ The City Council determigd that “[tjhe propose
single-family residence is dgned in a manner that iscmmpatible with other nearh

residences because it is not compatiltd wxisting or potential future single family

development.”ld. The City Council concluded that]fie site layouéind design of th
proposed project do not visually and funatilly enhance its intended use as a si
family residence because the bulk and scalesgbroposed projectis incompatible\:]
nearby structures.1d. at 23-24.

Plaintiffs contend that Defendant’s ajkd rational basis for denying Plaintiff
permit is a pretext for Defendant’s imp@ssible attempt to apply Ordinance 357

-10 - 09CV1371 WQH(BLM)
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Plaintiffs’ proposal. The specific provisionthe SBMC and the findings of the Ci

Council establish that the Ci§ouncil was entitled to taketmconsideration “existing
and potential development in the immediatainity of the project site,” but that the

ty

City Council did not prematurely apply Ordinance 357 to Plaintiffs’ proppsed

development. SBMC § 17.68.040.F, ECF No. 112 ats&&Contastj 2013 WL
5727409, at *9. The SBMC specifically directs the City Council to review
proposed development plan to determinesthibr the plan is designed in a man

compatible with “existing and potential désement in the immediate vicinity of the
project site.” SBMC 8§ 17.68.040.F, ECF.Nd2 at 23. Any “potential development”

in the area will be subject to Ordinance 357.

Under the discretion affoedl and the guidance provdlthe City Council in the

SBMC in this case, the City Council’s dsicin whether to grant a development rev
permit is “the antithesis of the simple issue present@ddoh” Las Lomas Land Cp
177 Cal. App. 4th at 860. The Ninth Circuit has held that “[t]Jass-of-one doctrin

does not apply to forms of state actiomttfoy their nature involve discretionary

decision making based on . . . subjective, individualized assessmelusigry 672
F.3d at 660 (quotingngquist 553 U.S. at 603). The Court concludes that the

pach
ner

14

ew

D

City

Council’'s decision to deny Plaintiff's development review permit by its nature

“involve[d] discretionary decision makingased on . . . subjective, individualiz
assessments,” and therefore, cannottitois an equal protection violatiord.
Procedural Due Process Claim

“To obtain relief on a procedalrdue process claim, the plaintiff must estab

ed

lish

the existence of ‘(1) a liberty or propertyterest protected by the Constitution; (2) a

deprivation of the interest by the goverent; [and] (3) lack of process.’Shanks v

Dresse] 540 F.3d 1082, 1090 (9th Cir. 2008) (quotgrtman v. County of Sant

Clara, 995 F.3d 898, 904 (9th Cir. 19933ge alsiWedges/Ledged California, Inc.
v. City of Phoenix24 F.3d 56, 62 (9th Cir. 1994). “protected property interest

present where an individual has a reasanakpectation of entittement deriving frgm
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‘existing rules or understandings that stem from an independent source such

law.” Wedges/Ledges of California, In24 F.3d at 62 (quotingoard of Regents \
Roth 408 U.S. 564, 577 (1972)). This Court has already determined that Pla
substantive due process claim fails as #enaf law on the grounds that Plaintiffs
not have a protected property intelieghe development review permibee Contast
2013 WL 5727409, at *10 (holding that Plaintiffs “have not established a prot
property interest [in the development revigsvmit] required to prevail on the claim f
deprivation of substantive due process”). Because Plaintiffs do not have a pr
property interest in the development revigevmit, Plaintiffs’ procedural due proce
claim fails as a matter of law.
CONCLUSION

IT IS HEREBY ORDERED that Defendasimotion in limine to preclude an
evidence, testimony, or argument relatingitdation of right to equal protection (EQ
No. 106) is GRANTED. Defendant’s motionlimine to preclude evidence, testimor

or argument relating to violation of gwedural due process (ECF No. 107)

as st

~

ntiffs
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pDtect
SS

GRANTED. The Court has concluded thatiRtiffs do not have a protected propejrty

interest necessary to support the due @®céaim. The Couhias further conclude
that the City’s decision to deny the demment review permit in this case can
constitute an equal protection violationll pending motions are denied as moot.
Clerk of the Court shall enter judgment ixefendant on both claims and close the ¢

DATED: January 6, 2014
G idion 2. A

WILLIAM Q. HAY
United States District Judge
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