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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

ANDREW CONTASTI, an individual;] CASE NO. 09CV1371 WQH (BLM)
ANNETTE CONTASTI, an
individual; and JOE HERNANDEZ, | ORDER
an individual,

Plaintiffs,
VS.

CITY OF SOLANA BEACH,
Defendant.

HAYES, Judge:

The matter before the Court is the Mutifor Attorney’s Fees filed by Defenda
City of Solana Beach. (ECF No. 149).

BACKGROUND

On January 28, 2010, Plaiffs Andrew Contasti, Anette Contasti, and Jq
Hernandez (“Plaintiffs”) filed the Firskmended Complaint (“Complaint”), allegin
two claims for relief against Defendantked upon the decision of the City Counci
deny Plaintiffs’ application for a develogmt review permit for Lot 10 located at 3
North Granados Avenue in the Cioy Solana Beach. (ECF No. 15).

On April 29, 2011, Defendant filed a Mon for Summary Judgment, or in t
alternative, Summary Adjudication of Issues (“Motion for Summary Judgment”).
No. 32). OnJuly 26, 2011, the Court isdian Order granting the Motion for Summ
Judgment, or in the alternative, Summadjudication of Issues. (ECF No. 36).
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On July 27, 2011, the Clerk of the Cbissued a Judgment against Plainti
(ECF No. 37).

On January 24, 2012, Plaintiff André®ontasti filed a Motion for Relief fron
Judgment pursuant to Federal Rule of Civil Procedure 60(b). (ECF No. 45).

On July 9, 2012, the Court issued@rder granting the Motion for Relief fro
Judgment finding that Plaintiffs had demoagtd excusable negleantd extraordinary
circumstances sufficient to warrant relief. (ECF No. 61).

On August 6, 2012, Plaintiffs filedn opposition to Defendant’s Motion f
Summary Judgment. (ECF N&9). On September 18, 201the Court deniec
Defendant’s Motion for Summary Judgmenttgentirety, finding that “there [was]
triable issue of fact to whether the fBedant’s alleged justification for denyir
Plaintiffs’ application was ‘based on improp®otive’ and served as a ‘pretext f
differential treatment.” (ECF No. 71 at 16).

On May 24, 2013, the Court issued@rder denying Defendant’s Motion f
Leave to File Second Summary Judgment Motion. (ECF No. 96).

The parties subsequently filed motiondimine and on September 6, 2013, {

Court held a hearing on the motions inike. (ECF No. 139). On October 22, 20
the Court issued an order granting Deferigamotion in limine to preclude evideng
testimony, or argument in relation to viotatiof substantive due process. (ECF
141). The Court found that “the undisputadts and applicable law establish[ed] t
Plaintiffs [did not] establish a protected prdgenterest required inrder to prevail of
the claim for deprivation of substantive due procedd.” at 15. Both partie
subsequently filed supplemental briefings. (ECF Nos. 142 and 143).

On January 6, 2014, the Court issaedorder granting Defendant’s motion
limine to preclude any evidence, testimonyaggument relating to violations of rig
to equal protection and prab@al due process. (ECF No. 145). The Court denis
pending motions as moot. The Court eatjudgment for Defendant on both clai
and closed the case.
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On January 16, 2014, Defendant filed atidio for Attorney’s Fees. (ECF N

D,

149). Defendant moves for an award of $109,101.25 in attorney’s fees, $3,906.01

costs, and $4,656.53 in atidnal recoverable costs, pursuant to 42 U.S.C. § 19¢
and 42 U.S.C. § 1983. Defendaontends Plaintiffs pursued “frivolous claims ... &
raised numerous unsupported legal the=o and factual contentions.”ld. at 1.
Defendant contends:

Similar to Saman v. Robbins, 173 F.3d 1150 (9th Cir. 1999&_(attorney’s

fees awarded to a defendant whevailed over a claim lacking factual

support), and~ellowship v. Baptist Church, et al. v. Benton, et al., 815

F.2d 485 (8th Cir. 1986) (attorneyfses awarded to a defendant who

revailed over claim that presentedues rejected in numerous courts) ...

FP]Iamtlffs’ claims were groundlesbecause they always lacked any

actual or legal basis.

Id. at 6-7. Defendant comtds that, “as revealed by the Court’s ruling on the mag
in limine, [P]laintiffs’ claims were baseless from the outsed: at 8. Defendan
contends that Plaintiffs acted in bad faath“the filing and prosecution of this me
lawsuit clearly reflect[ed] a ‘state of nd affirmatively operatig with ... ill will.” 1d.
at 9 (citingUnited Statesv. Manchester Farming Partnership, 315 F.3d 1176, 1185 (9
Cir. 2003)). Defendargontends that, “a review of thdls generated for this case,
well as the Court’s own knowdige about the case and tlifods of defense counse
will reveal that the work done ... by th&\yC... was both reasonable and necessa
order to defend this actionfd. at 12.

On February 4, 2014, Plaintiffs filed an opposition to Defendant’s Motio
Attorney’s Fees. (ECF No. 150). Plaintiffisntend that, “ ... [Defendant] withheld t
‘protected property interest’ argument untiétave of trial in a deliberate attempt
increase the fees that mad charge Plaintiffs.”ld. at 1. Plaintiffs contend:

The] FAC cannot be consideredvitlous, because the Court denied

efendant’s Motion to Dismiss the AN its entirety (ECF No. 232_. [The

Court also] denied [Defendar_\t’ otion for summary judgment, finding

triable issues of fact on Plaintifidle process and eci/tpmote_ctlon claims

(ECF No. 71). ... The Court concludedthhere is a trisle issue of fact

as to whether the Defendant’s alldgestification for denying Plaintiff’s

application was ‘based on an impropettivig and served as a ‘pretext for
differential treatment’.
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Id. at 6. “Because Plaintiffs’ case wis from frivolous, and because [Defendant]

utterly failed to mitigate its fees, [Defdant’s] [M]otion for [A]ttorney’s [Flees

deserves to be denied in its entiretyd. at 1.
On February 11, 2014, Defendant filed a reply in support of the Motio
Attorney’s Fees. (ECF No. 157).
RULING OF THE COURT

n for

42 U.S.C. § 1988(b) provides thainy action brought under 42 U.S.C. § 1983

“the Court, in its discretin, may allow the prevailing party, other than the Un

States, reasonable attornefgss as part of the costs’ 42 U.S.C. § 1988(b). A distri¢t
court may award attorney’s fees to ayailing 8 1983 defendant only when the cla

brought is found to be “frivolous, unreasonalolegroundless” or when “the plainti
continued to litigate aftet clearly became so.Christiansburg Garment Co. v. EEOC,

ted

m
ff

434 U.S. 412, 422 (1978)he plaintiff's action must be meritless in the sense that it
is groundless or without foundation; the fact that plaintiff may ultimately lose hig cas:

Is not in itself justification for a fee awardHughesv. Rowe, 449 U.S. 5, 14 (1980).
Almost four years passed in this caseugen the filing of the Complaint and t

e

filing of Defendant’s Motion in Limine, wikh first raised the issue upon which the

Defendant ultimately prevailédDefendant failed to ise the issue upon whigh

Defendant now relies to support its claimttthis action was groundless until the ¢ve

of trial. Under the facts of this case, Geurt finds that Defendwd is not entitled tg

attorney’s fees on the grounds that Riffsi claim was “frivolous, unreasonable,
groundless.”Christiansburg, 434 U.S. at 412.
I
I
CONCLUSION

! Plaintiffs filed the original complaimn June 5, 2009. (EQ¥o. 1). Defendan

DI

=

filed the Motion in Limine to Precludevidence, Testimony or Argument Relating to

Violation of Substantive Due Process on August 5, 2013. (ECF No. 108).
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IT IS HEREBY ORDERED that Defendant’s Motion for Attorney’s Fees i
DENIED. (ECF No. 149).

DATED: April 17, 2014

G it 2. A
WILLIAM Q. HAY
United States District Judge
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