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aver Rewards Litigation Doc

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

IN RE EASYSAVER REWARDS Case No09-cv-02094BAS-WVG
LITIGATION
ORDER GRANTING IN PART AND
DENYING IN PART PLAINTIFFS’
MOTION FOR ATTORNEY'S FEES
AND COSTS

[ECF No. 33§

After a decade and two trips to the Court of Appeals, one issue remains
consumer class actionvolving couponsthe propermmount of the attorney’s fee awa
The Ninth Circuit vacated the Court’s prior award because it did not comply with thg
Action Fairness Act (“CAFA”). Now, upon remand, Plaintiffs renew their reques
attorney’s fees. (ECF No. 338They ask th&€ourt to ignore the value of thetdement'’s
coupon relief but still award the same amount of.fékk) Defendants do not oppose, |
the class member who succeeded in challenging the prior award on appeal ok
Plaintiffs’ request. (ECF Nos. 342, 343.)
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The Courtfinds thismotion suitable for determination on the papers submittec
without oral argumentSeeFed. R. Civ. P. 78(b); Civ. L.R. 7.1(d)(1kor the following
reasons, the CouRANTS IN PART andDENIES IN PART Plaintiffs’ motion for
attorney'’s fees and costs. T@eurt grants Plaintiffs’ request foosts but denies withol

prejudicethe request foattorney’s fees.

BACKGROUND
To provide context for the Ninth Circuit’s decisithrat vacated the prior fee awa
the Court first reviews CAFA’s provisions concerning coupon settlements. The Cou

summarizes the proceedings up untilsheth Circuit’s decision Finally, the Court turn

to the Ninth Circuit’'s opinion before considering Plaintiffs’ renewed requesthéosame

amount ofattorneys fees.

l. The Class Action Fairness Act
A. Coupon Settlements

“Congress passed CAFA ‘primarily to curb perceived abuses of the class

device.” In re HP Inkjet Printer Litig, 716 F.3d 1173, 1177 (9th Cir. 2013) (quoti

Tanoh v. Dow Chem. CG&61 F.3d 945952 (9th Cir. 2009)).*One such perceived abu
Is the coupon settlement, where defendants pay aggrieved class members in co
vouchers but pay class counsel in cadld.” Congress was concerned thtite’ full value
of coupons was being used tgport large awards of attorney’s féesthese settlement

“regardless of whether class members had any interest in using the cbupons.

Easysaver Rewards LitiQd06 F.3d 747, 755 (9th Cir. 2018)ence, CAFA directs courts$

to applyheightened scrutiny to coupon settleméntis re Online DVDRental Antitrusi
Litig., 779 F.3d 934, 949 (9th Cir. 201(®jting 28 U.S.C. § 1712(e)).

CAFA, however, does not define a “coupoikée28 U.S.C. 8§ 1711InIn re Online
DVD, 779 F.3d 934the Ninth Circuit outlined three factors to determine whether a g
or similar item is a “coupon.” These factors are: (1) whether the class memberkamak
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over more of their own money before they can take advantagkexttedit (2) whether
thecredit is valid only “for select products or servigemnd (3)how much flexibility the
credit provides, including whether it expires or is freely transferralleat 951. If the
court concludes a settlement awards coupons, CAFA impacts the calcolatio awar(
of attorney’s fee$or obtaining coupon reliefSee28 U.S.C. § 1712.

B. Attorney’s Fees in Coupon Settlements

Typically, when a class action settlement involves a common fund, ctavse
discretion to employ either the lodestar methothe percentagef-recovery methgtto
calculate an attorney’s fee awarth re Bluetooth Headset Prod. Liab. Litigg54 F.3d
935, 942 (9th Cir. 2011) “Under the'percentag®f-recovery method,a fee award i
calculated as a percentage of the settlement”fudsysaver906 F.3dat 754 (quoting
Bluetooth 654 F.3dat942). In comparison, the “lodestar method” involvesuitiplying
the number of hours the prevailing party reasonably expenuédeditigation. . . by a
reasonable hourly rate Bluetooth 654 F.3cat 941

CAFA, however affects the use of these methods in coupon settlemérits.28
U.S.C. § 1712 provides:

(a) Contingent fees in coupon settlements-If a proposed settlement in a
class action provides for a recovery of coupons to a class member, the portio
of any attornels fee award to class counsel that is attributable to the award of
the coupons shall be based on the value to class members ofpbastat

are redeemed.

(b) Other attorney’s fee awards in coupon settlements-

(1) In general—If a proposed settlement in a class action provides for
a recovery of coupons to class members, and a portion of the recovery
of the coupons is not used to elehine the attorney fee to be paid to
class counsel, any attorrieyfee award shall be based upon the amount
of time class counsel reasonably expended working on the action.
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(c) Attorney’s fee awards calculated on a mixed basis in coupon
settlements—If a proposed settlement in a class action provides for an award
of coupons to class members and also provides for equitable relief, including
injunctive relief—

(1) that portion of the attornkgyfee to be paid to class counsel that is
basedupon a portion of the recovery of the coupons shall be calculated
in accordance with subsection (a); and

(2) that portion of the attornkyfee to be paid to class counsel that is
not based upon a portion of the recovery of the coupons shall be
calculated in accordance with subsection (b).

This statute’s text ipuzzling. Easysaver906 F.3dat 758 n.10; see alsoRedman Vv,

RadioShack Corp768 F.3d 622, 633 (7th Cir. 201@Posner, J.) This is a badly drafte
statute.). Before theNinth Circuit’'sdecision in tis case, the Ninth Circuit had interpret
the relationship between § 1712Isewildering” subsections inn re HP Inkjet Printer
Litigation, 716 F.3d 1173 There, the district court approved a $1.5 million atgis fee
award as part of a settlemethiat provided both coupon and injunctive relief to c
members.id. at 1175. Two class membaersjected, arguing the fee award viola@aFA
and § 17121d.

In resolving the objectors’ argument, a majority ok tNinth Circuit panel
interpreted § 1712(a) to mean: “If the district court awaady attorneys fees, and thos
attorneys fees areattributable to the award of coupdn)en the fees award must
calculated in the manner prescribed by 8§ 1712(@) (sing the redemption value of t
couponsy HP Inkjet 716F.3d at 1181. However, because “Congress did not defir]
term ‘attributable to’ anywhere in CAFA,” the NInCircuit also had to construe this ter
Id. It reasonedhat “attributable to” means “to explain as caused or brought aboy
regard as occurring in consequence or on accountidf (quotingWebstets Third New
International Dictionary2002). Then, in applying this term, the Ninth Circuit explain
Il
Il
I
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[A] n attorneysfees award isattributable tban award of coupons where the

attorneys fees award is &onsequenceof the award of couponsOr, put

differently, attorneysfees aréattributable t6 an award of coupons where

‘the[singular] award of the coupons the condition precedent to the award

of attorneysfees.
Id. (alteration in original).Hence, § 1712(a) governs cases where the class obtaing
couponrelief,” because “[ijn such a caskee portion of any attorney$ees award that i
attributable to the award of the coupons must be one hundred perckmat 118283.

Turning to the district court’'s fee award, the Ninth Circuit held the districtt
erred because it based the $1.5 million fee award on a “rough estimate of the ultima
of [the] settlement HP Inkjet 716F.3d at 1186. This estimate included the district co
“valuation of both the injunctivand coupon relief.” Id. CAFA, however, required th
court “to calculate the redemption value of the coupons before awarding any att
fees that weréattributable to the coupon relief. Id. Because the district court had |
done sothe Ninth Circuireversed the fee awardd. at 1187

Accordingly, the Ninth Circuit’snterpretation of § 1712(a) IHP Inkjetindicates
the district court is required to calculate a percentage value of the coupons rede
award any attorney’s fees for watthat is"attributable td the couponrelief. 716 F.3dat
1183-85. In contrast, thalissentin HP Inket interpreted CAFA to perrhi‘the use of ¢
lodestar to calculate attorrisyfees on the basis of hours reasonably expended on th
action as a whole, rather than as a percentage of the value of the class redovexty
118799 (Berzon, J., dissentinggee alsdn re Sw. Airlines Voucher Litig799 F.3d 701
708 (7th Cir. 2015{finding persuasive Judge Berzon’'s view of 82 and reasonintg
1712 permits a district court to use the lodestar method to calculateest fees to
compensate class counsel for the coupon relief obtained for th§;cldssvberg on Clas
Actions8 15:71 (5th edrev. June2019 (summarizing the decisions interpreting § 1]
and notingseveralcircuits have adopted a different reading of 8§ 1fHeh theHP Inkjet
majority). With CAFA’s coupon provisions arttie HP Inkjetdecisionas a backdrop, th
Court turns to the settlemeintthis case and the Ninth Circuigsnsuing opinion.
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Il. Settlement and First Appeat

Defendanfrovide Commerce, Inc. (“Provide”) operates online businesses that se

flowers, chocolates, fruit baskets, and other similar itefscording to the Complain
Plaintiff Josue Romero and seven other class representatives (collectively, “Biai
purchased items from a Provide business and were then presented with-ugp
advertisement for $15 off another item from the same webS€iteking the popup
directed Plaintiffs to a different website and instructed them to enter dbetact
information and click “Accept.” This process (irrespective of whether Plaintiffs ents
their contact information or clicked “Accept”) enrolled Plaintiffs in Provide’sninership
rewards programProvide then transmitted Plaintiffs’ payment information to a sep
company, Defendafegent Group, Inc. (“Regent”), which proceeded to charge Plai
a $1.95 activation fee and a recurring $14.95 monthly membershi@fa@tiffs did not
consent to joining the rewards program or, by extension, to having their data transf
Regent. Plaintiffs also never received “the promisamlipons, gift codes, or any oth
savings benefits.”

In 2009, Plaintiffs filed a putative class action against DefendantdsirCtiurt

alleging violations of various state laws arisiftgm Defendants’ operation of the

membership rewards programfter more than two years of litigation, including extens
discovery and mediation, the parties agreed to sefthe proposed settlement proviqg
class members with two forms of relief: monetary reimbursement of membership feg
submission of a claim and a $20 credit.

The settlement establisha $12.5 million fund from which Defendantsliwpay up
to $8.7 million in attorney’s fees; $80,000 in enhancement awards to the named g
and $200,000 in litigation costsThe approximately $3.5 million remainingillwbe

available to fund the settlement’s administration costs and to reimburse class mem

1The Court and the parties are wedirsed in the allegations underlying this consumer class a
Hence, for simplicity’s sake, the Court incorporates the Ninth Circuit's suynofi#he proceedings up |
the second appeabee Easysaved06 F.3dat 752-54.
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their membership fees “on a pro rata basis up to the full amount oWwed#gceive such
refund, class members had to submit a claim affirming that they had neither inter
enroll in the program nor used any program benefits other than the initial di
code. After the refundsare issued, any remaining fundseto be distributed as &
presaward to San Diego State University, the University of California at San Dieg)
the University of San Diego School of Law “for a chair, professorship, fellow
lectureship, seminar series or similar funding, gift, or donatioagram. . . regarding
internet privacy or internet data security.”

The settlement also direddefendants to email every class member a $20 cred
can be used to purchase items on Defendants’ websltedike with the refund, clag
members were not required to submit a claim to receive the ciduit.creditsare tobe
fully transferable, but they W include a series of restrictions, including that they ex
one year after their distribution date ahdy cannobe used in the leadlp to Christma,
Valentine’s Day, or Mother’s DayThe credits alscamot be used for sarrgay orders
nor canthey be combined with other promotions.

In June 2012, th€ourtpreliminarily approved the settlemerithe parties informe
the Court that the classontained approximately 1.3 million consumers who had
enrolled in the rewards program at some point since August 2005.

Class members were then notified of the settlement and givenda¥3teriod tg
request a refund, during which only about 3,000 class members dithsa. submittec
claims requested a total of $225,000 in cash refunds, leaving approximately $3 rhi
the settlement’s cash fund to be distributed tocthpresbeneficiaries.Separately, clas
counsel moved for $8.7 million in fees and $200,000 itscos

In January 2013, th€ourtheld a final settlement approval hearing at which @
member Brian Feyman (“Objector”) objected to the settlementle argued that th

attorney’s fee award did not comply wi@AFA'’s requirements for settlements award
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coupons and that they presaward was impropefThe Courtrejected these objections and

issued a fial order approving both the settlement and class counsel’s accompany
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request.TheCourt’sorder placed the full settlement value at $38 million, including $12.5
million for the cash fund and $25.5 million for the $20 credits to be distributece{o th
approximately 1.3 million class memberbjector appealed, and the Ninth Cirquit
vacated and remanded for further proceedings in ligité d&cision inin re Online DVD
779 F.3d 934which, as mentioned abovaddresseavhat qualifies as a “couponinder
CAFA.

On remand, this Coudetermined that, undém re Online DVD the credits should
not be construed as coupons, and that it was therefore unnecessary to apfly |CAF
requirements for coupon settlementa.the Court’s view, it was particularlgignificant
that class members had, by virtue of their inclusion in the class, shown “an interest
getting $15.00 off their next purchase” from Defendan@onsidering this factor inp
conjunction with the holding dh re Online DVD the Court concluded the “settlement
was not a coupon settlement subject to the strictures of section 1712.”

Again using $38 million as the total value of the settlemeistCiburt then approvef
the fee award based on both percentafgecovery and lodestar calculationdnder the|
percentagef-recovery method, th€ourt concluded that an $8.7 million attorney’s ffee

award was reasonable because it represented 23% of the settlemenbedbwethe 25%

|1~4

benchmark typically used ithe Ninth Circuit The Court then crosshecked the
reasonableness of the award using the lodestar melfasdd on declarations reciting the
hours spent by class counsel on this case and their hourly rates, class counsel’s fees c
to approximately $4.3 millionTheCourt decided that class counsel’s rates and hours|were
reasonable and, further, that a multiplier of tawecessary for the lodestar figure to match
the $8.7 million awarded under the settlerremas appropriate As a result, theCourt

reinstated its prior approvaf the settlement and the fee award

IIl.  Second Appeal
Objector again appealed to challenge the attorney’'s fee agdpres awards)
Easysaver906 F.3dat 754. As to the fee award, Objector argued the Court erredtin
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applying CAFA'’s coupon settlemeprovisions.ld. The Ninth Circuit agreedld. at 756.
The Ninth Circuit explained that, “[rlegardless of the substance of the underlyingoel
injury, CAFA prevents settling parties from valuing coupons at face value w
accounting for their redemption ratdd. Thereforethe Court of Appeals held thiSourt
improperly merged its coupon analysis with whether the settlement was fair
reasonablé. Id.

Then, in performing a new coupon analysis, the Ninth Cifounidthe $20 credit:
awarded in the settlement are couportsasysaver906 F.3d at 756758. And having
established the credits are coupons, the Ninth Circuit held this court erred W
“incorporated the fulface value of the coupons into both gercentagef-recovery

calculation and lodestar calculation of the attorney’s fee adddat 758. As mentionec

above, this Court had reasoned that the $8.7 million fee award was reasmtaise it

was only 23% of the total $38 million recovery.utBhe Ninth Circuit explained th
“becauseahe $38 million figure did not account for the redemption rate of the credits
unclear whether the fee award is in fact a reasonable pageeot the settlement fdri
Id. Therefore, the Ninth Circuit could not approve this Court’'s percerdbgecovery
evaluation without the redemption informatiolal.

Nevertheless, the settling parties argued that this Court’'s award could be
based orthe lodestar calculation.Easysaver906 F.3d at 759. In response, the N
Circuit reviewed28 U.S.C.8 1712 and summarized its interpretation fid® Inkjetin a
footnote. Id. at 758, 759 n.11. There, the Ninth Circuit noted: “Although settlement
this one that award coupons and monetary relief are not expressly mentitmeel P,
it must be the case that § 1712(b) also encompasses the use of the lodestar methe
type of mixed settlementSuch settlements would otherwise exist in aman’s land with
no guidance from 8§ 1772.1d. at 759 n.1. Hence, the Ninth Circuit stated that CA
allows a court to use the lodestar method in these circumstances “to determine any

of attorney’s feesot attributableto coupons Id. at 759(emphasis added)
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Relying onHP Inkjet the Ninth Circuit then repeated that CAFA does not pe
the district court to approximate the ultimate value of the settlement and then awg
without considering the redemption value of the coup&asysavero06 F.3d at 759.1f
particular, ina mixed settlement, a district court may use the lodestar approach pr
that it does so without reference to the dollar value of the settleomeht-br, of course
it may reference the dollar value of the settlement fund if it accounts for the remie
rate of the coupons in calculating that dollar vdkiéd. Consequently, the Ninth Circu
held that this Court-like the district court irHP Inkjet—erred when th€ourt “reverse
engineered the lodestar multiplier using a value of the settleméimchaled the full facg
value of all the $20 couporisid. Therefore, although this Court calculated an initial §
million lodestar fee “independently of any specific consideration of the cotigbad\inth
Circuit explained this figure “lost thisdependence whdihe Courtlused a multiplier tg
match the lodestar fee to the percentafyeecovery fee—which was, by definition,
percentage of the full value of the settlement, including the face value of the coulgor
at 759.Thevalue of the coupon reli¢ghus“impermissibly informed” this Court’s approv
of the lodestar feeld. at 759-60.

Accordingly, the Ninth Circuit vacated the fee award and remandei tior'be
recalculated in a nmer that treats the $20 credits as coupons under CAEASysaver
906 F.3d at 760. The Ninth Circuit then rejected Objector’'s challenges ty thees
component of the settlementd. at 766-762. And, “given both the structure fihe]

2 Thereappears to bsome tension between the Ninth Circuit’s majority opinioHfinkjetand

the circuit court’'s decision in this caselP Inkjetsuggestdhat in a mixeccouponsettlement, at leas

some of the attorney’s fees will be “attribble to” the coupon relief because fees aevérattributable

rmit
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to’ an attorney’s work on the action”; rather, “[t|hey &aéributable to’ the relief obtained for the class.”

See716F.3d at 118487. ThereforeHP Inkjetindicatesa courtshouldcalculate the redemption rate
the coupongo compensateounsel for obtaininghe coupon reliefin addition to using the lodest
method to award fees for non-coupon relief under § 1718bgid.; see alsdNewberg on Class Actior
§ 15:71 (5th edrev. June2019) (interpretingHP Inkjet to impose a “percentage method requiremd

when a settlement awards coupon religfsysaverhowever, indicates that so long asiaed settlement

falls under 8 1712(by courtthat lacks the redemption rate infaationmay still be able tcaward feeq
for the settlement using the lodestar method if the court is careftd reference the dollar value of tf
total settlement fund or the coupon reli&ee906 F.3d at 758-60.
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settlement agreement and the focus of Objector’s ezl the Ninth Circuit held th
it was “unnecessary to reverse the entire settlement approval in conjunctiofitsyi
vacatur of the fee award Id. at 762. Thus, the Ninth Circudtherwiseaffirmed the
settlement approvalld. Upon remandthis Courtseta briefing schedule to allow th
parties and Objector tgainaddress the propése award (ECF No. 337.)

ANALYSIS

In their renewed motion for attornsyfees and costs, Plaintiffs continue to se¢

total of approximat@l $8.7 million in attorney’s fees and $200,000 in costs. (Mot.—;

16.) They ask the Court to award these fees for the entire settlement by using ¢
lodestar method.lq. 8:5-9:13.) Hence, they propose that the Court not base any of i
awad on the value of the coupons or their redemption r&eeEasysaver906 F.3dat
760n.13.

When the Court crosshecked its percentagd-recovery calculation for the prig
fee award, the Court calculated the lodestar to be approximately $4.3 miNiown,
Plaintiffs submit that the lodestahould be $6.3 million. (Mot. 11:301.) To justify the
nearly 50% increase, Plaintifisxplain that class counsel have “worked an additig

1670.4 hours since” the first fee motisasfiled in 2012. [d. 9:22-23.) Theyalso argue

that the Court should award fees at class counsel’s current rates, which have increa
2012 (Id. 9:22-23.) Finally, Plaintiffs ask the Court to apply a multiplier of 1.38He
new $6.3 million lodestarto againreacha total of $8.7 millionin fees (ld. 1:15-17,
26:12-18:7.) Under the settlement’s “clear sailing agreement,” Defendants agregfier
object to an attorney’s fee up to this amounot “take a position on the total Settlem
value or total value of the $20 credit” being distributed to the class. (Settlement Agr
8 2.1(c), ECF No. 248.) See als®Bluetooth 654 F.3dat 947 (discussig clear sailing
agreements).

Objector challenges thenewed fee requesn severalgrounds. First, he argu
that Plaintiffs’ lodestar approach is improper because CAFA requires the Court tq
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“much of class counsel's fee . . . until the redemptiate rof the coupons can

ascertained.” @Qpp’'n 1:14-16.) Second,Objector argues that Plaintiffsee request

disproportionately benefits class counsel at the expense of the @thgs3-7:1.) Third,

Objector arguethefee request suffers from otHanfirmities,” includingthat class counsel

areseeking fees for excessive and duplicative w@l#t. 7:1-13:2.)

Some of these objections have meNamely,in light of the history of this case, the

Court also has concerns with Plaintiffs’ suggested approaehalzulatingthefeeaward

Plaintiffs also appear to be seeking feescfass counds time spent trying to collect feg¢s

from the common fund, which is improper. The Court addresses these issuesaimdfurn

denies without prejudice the fee request.

A.  Bifurcation of the Fee Award

As mentioned, Plaintiffs ask the Court to apply only the lodestar metlvadctdate
an appropriate fee award for the entire settlement. Indeed, the Ninth Circuit noted
“allows courts to use the lodestar approach to determine any portion of astéeesyot
attributableto coupons in mixed settlements that award both coupons andonpon
relief.” Easysaver906 F.3dat 759 (emphasis added)Therefore in Plaintiffs’ view, so
long as the Court does not reference “the dollar value of the settlement fund¥ahu
of the coupon reliefpone of theproposed 8.7 million awardwould be “attributable to
the coupon reliethat class counsel obtaingdthe parties'mixed setement. See id. but
see also HPInkjet, 716 F.3dat 1182 (“Attorney s fees ar@aever‘attributable to an
attorneys work on the actionThey ar€ attributable tdthe relief obtained for the cla¥s.

Objector argues CAFA requires a more nuargggroachn this circuit (Opp’n
2:11-4:2.) Relying orHP Inkjet summarizedibove Objector argues that the “portion
the fee award that is attributable to the recovery of coupons must be awarded
1712(a) as a percentage of the coupons redeénféd 2:22-23 (citing HP Inkjet 716
F.3d at 1184).) Therefore, he argues the Court must determine what portion of thq
this case is attributable to the award of coupoit.3(2-3.) And, because the Court a
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Plaintiffs previously valued theoupon relief as approximately twibirds of the total valu
of the settlement ($25.5 million out of $38 million), Objector argues the Court shou
two-thirds of the requested fesist beé‘attributable td the coupons.id. 3:6-12.) Based
on thisanalysisObjector asks the Court to bifurcate the fee request by deferrinthiree

(D

d finc

of the proposed $8.million award to be “eventually awarded (or not) as a percentage of

those coupons actually redeemedld. (3:9-11.) The likely result would beHhat class
counsel could recover fees based on only a third of their time spent on the &&temnd).
In reply, Plaintiffs doublelown on their proposed approadhit theydo not addreskiP
Inkjets discussion of “attributable to” in § 1712(a) whenp@sding to Objector’s
argument (SeeReply4:14-7:5.)

Of the two proposed approaches, the Court finds bifurcatibemore appropriats
in these circumstancealbeit on different terms than Objector suggeBtgen if the Ninth
Circuit’s opinion allows this Court to recalculatéee awardor the entire settlement usir
only the lodestar method, there are several drawbacks to this approach. Foe,
because the redemption rate of the coupons is unkrnbg/@ourt would have to determi
an appropriate lodestar for the complete settlement without referencing the valug
coupon relief or the total dollar value of the settleme®ee Easysavep06 F.3d at 75
(“[I]n a mixed settlement, a district comay use the lodestar approach provided th
does so without reference to the dollar value of the settlementfonaf course, it maj
reference the dollar value of the settlement fund if it accounts for the redengigaonf
the coupons]’). A footnote in the Ninth Circuit’'s opiniosuggestghat “it may be
possible in some cases for a district court to evaluate the reasonableness of tl
expended and wheth&he level of success achieved by the plaintifarrants an upwatr

or downward depéure without considering the award of coupons at dll. at 759 n.12

However, the Court declines to attempt to do so ren Plaintiffs are seeking fees |

the entire settlement.The Court previously based its fee determinatoml lodesta

multiplier in large paron the total dollar value of the settlemehtwould be inconsister

-13 -
09cv02094

N

D

ne hc
d

or

—




© 00 N oo 0o b W N B

N NN RN N NDNNNRNRRR R R B R R R
0o ~N1 oo 00O DN N =R O O 0O N O 10DN 0O N RO

for the Court to now ignore the value of the coupon relief yet ultimafgdyove the sam
amount of attorney’s fees for the same settlement

In the same vein, Plaiiffs’ proposed approach of awarding all of the fees bg
determining the redemption rate of the cougpaould deprive the Court of the ability
crosscheck its lodestar calculatidrecause the Court could not determine the final v
of the settlementSee, e.gWing v. Asarco In¢114 F.3d 986, 990 (9th Cir. 1997E] ven
though the lodestar methoahy be a perfectly appropriate method of fee calculétiba,
Ninth Circuit has‘also encouraged courts to guard against an unreasonable result b
checking their calculations against a second meth&iuetooth 654 F.3dat 944 And
althougha percentage crossheckcan be less helpful where “classwide benefits arg
easily monetized,” the coupon relief here can be monetized by examiniregidmeption
rate. SeeYamada v. Nobel Biocare Holding A&25 F.3d 536, 547 (9th Cir. 2016)he
Court faund it helpful to crosgheck its prior percentagd-recovery fee determinatic
with a lodestar calculation. The Court would similarly find it helpful to coteck a new
lodestar calculation against a percentage of the sum of both theouapan reliefand the
value of the redeemed coupons. Alternatively, if the Court were to askeeestar figurg

for only the norcoupon relief—the $12.5 million cash furdthe Courtmay choose ft

crosscheck the lodestar figure with a percentagerdy the cash fund-leaving fees for

the coupon relief to be determined separately.

Thus given that Plaintiffs are seeking fees based on all the relief provided
mixed settlement, the Court finds it more appropriate to apply the perceoitageovery
method to award fees for the coupon relsde28 U.S.C. § 171@&), and the lodests
method to award fees fonly the noncoupon reliefseeid. 8 1712(b). Thefees awardeq
using the lodestar method for the rooupon relief willthereforebe “not atributable td
the coupon relief.SeeEasysaver906 F.3d at 75%ee also HRnkjet, 716 F.3d at 1181

84. And to be clear, regardless of whether the Ninth Circuit's case law requiresuhe

to adopt this approaehwhich Plaintiffs and Objectodispute—the Court affirmatively

elects to do sgiven the circumstances of this casee Easysaved06 F.3d at 759, 760
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& n.3; HP Inkjet, 716 F.3dat 118485, 1186 n.19;see alsoGalloway v. Kansas City

Landsmen, LLC833 F.3d 969, 974 (8th Cir. 201@)oting that although courts disagt
on whether § 1712(a) limits courts’ discretion to use the lodestar method in ¢
settlements, no court has held that CAFA “usurps the discretion granted the distric
. .and gives class counsel thght to dect [only] the lodestar methodolofy

One advantage to this approach is that the Gole# award willcompensatelass
counselfor their success in obtaining a certain benefit for the €léiss $12.5 million

fund—and“take into account thgpeculative nature of” the coupaglief. SeeHP Inkjet,

ee
oupc

[ coul

716 F.3d at 1186 n.18f.In re Prudential Ins. Co. Am. Sales Practice Litig. Agent Actions

148 F.3d 283, 334 (3d Cir. 199@)pproving of the district court’s plan to bifurcate a
award to prwide “an immediate payment based on a percentage of the guar
minimum recovery of $410 million, while requiring future payments to be based on
results in recognition that the ultimate class recovery is not quantifiable abtht§.p
This approach is also more consistent with the Court’s gaedetermination, which wa
based on the total value of the settlementthadveralbenefit to the class memberSee
Bluetooth 654 F.3d at 942 (providingtife benefit obtained for the cldss the
“[floremost” consideration for assessing whether to adjust a lodestar fee).

To carry out this approach, the Court will bifurcate the fee award. The Ninth C
suggested bifurcation as one option to proceed in thighcase Easysaver906 F.3d a
760 n.3, andiP Inkjet 716 F.3d at 1186 n.19 Specifically, the Court will denywithout
prejudicethe present motion for attornsyfees based on the entire settlemérite Court
will then allow Plaintiffs to resubmit a request for attgradees that is based only the

nornrcoupon portion of the settlemesnt.e., the $12.5 millioncashfund. Cf. McKnight v.

3 The Court is unconvinced Wlaintiffs’ argument that the law of the case doctrine mean
Court can only apply the lodestar method to determine fees for the entire settladerg 1712(b).See
Reply 4:14-7:5.) The Ninth Circuit held 8§ 1712(b) “encompasses the use of thetdodeethod for thi
type of mixed settlement,” but nothing in the opinion precludes this Court from bifurtagifige award

to separately account for both the coupon andauuponrelief. See Easysave®06 F.3d at 759 n.11.

Ratheras mentionedhe Ninth Circuit suggested the Court could take this appro8ele idat 760 n.13
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Uber Techs., IngNo. 14CV-05615JST, 2019 WL 3804676, at=8(N.D. Cal. Aug. 13
2019)(denying without prejudica motion for attorney’s fees in a coupon settlement
ordering the plaintiffs to file an amended motionjlence,the Court will assess tf
reasonableness of Plaintiffs’ fee request, including any requestattiplier, based of
the noncoupon relief Seel8 U.S.C.8 1712(b) Further, after the parties distribute 1
coupons to the class members, Plaintiffs may then return to the Court to seek an a
fee awardbased on the value of the coupons redeemed by the class meiBbersl.8
1712(a).

The Court recognizes that the settlement is structured to not distribute the c¢
until the approval order is finalized and the amount of the fee award has beenrubete
(SeeSettlement Agreement 88 1.11, 3.12, 3.EEF No. 2483.) And the settlemer

and
e
|
he
lditio

DUPO!
rm
t

agreement provides that if the Court “conditions its approval . . . on any modificatipns c

this Settlement Agreement . . . that are not acceptable to all Parties,” the settleaynde
unwound. (Id. 8 3.12.) But the Ninth Circuit has already approvée substance of th
settlement. Moreover, he Settlement Agreement also provides that a reduction in
counsel’'s fees “shall not affect any of the Parties’ other rights and obligationsthe
Settlement Agreement, and shall only serve to increase the amount of the” cashbfel
distributed to class members and ultimatelyayh@resrecipients. Id. § 2.1(c).) At most
the Court’s proposed approach would require the parties to deviate from the pro
deadlines included in the Settlement égment.Although bifurcation may be detrimen
to class counsel’s interests, modifying the procedural timelines in the settlement ag
to allow the coupons to kaistributedfor the Court tocomplete the fee calculation a
finalize the amounts toebdeducted from the common fund would not matergffigct the
class membergir Defendants’ interests under thettlement.

If the parties are unwilling to arrange for the redemption rate to be provided
Court,class counsel may also opt to forego recovering fees for obtaimaegupon relief
altogether in which case the Court will only award fees based on thecoopn relief.
Cf. HP Inkjet 716 F.3d at 1186 (“Of course, had the settlement been structured so
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redemption value of the coupons was ascertainable before final settlement aj
plaintiffs’ attorneys would have been entitled to seek compendatidroth the coupo
and the injunctive relief obtained for the classRegardless of how the parties choos
proceed, however, the Couxill not awardattorney’s fees based on tkatire mixed
settlement without having access to the redemption irgtom

That said, the Court ialso unpersuaded by Objectorargument thathe Court
shouldpredetermine that twthirds of any fee award must battributable td the coupor
relief. (SeeOpp’n 3:6-12.) Objector'sargumeninvitesthe Court to once again value t
coupons at their face valae€b25.5 million out othe $38 million totalpotential settlemer
value (Id.) The Court will not do the same thitigat caused it to be in this situation
begin with.

Accordingly, the Court denies without prejudice Plaintiffs’ request for $8.7 m
in attorney’s fees. Going forward, the Cowitl bifurcate the fee awanth the manne

described abovand invite a revised request for attorney’s fees.

B. Feesto Collect Fees

Although the Court has denied Plaintiffs’ request for attorney’s fees, the
addresses one of Objector’'s challenges wilitimpact a future fee request. Objed
argues that class counsel’s lodestar is excessive because it appears to includenti
pursuing the fee award. (Opp’'n 81.) Plaintiffs do not respond to this spec
objection (SeeReply 7:68:14.)

“Time spent obtaining an attornéyse in common fund cases is not compens
because it does not benefit the plaintiff clask re WashPub. Power Supply Sys. S
Litig., 19 F.3d 1291, 1299 (9th Cir. 1994). The time spent on fee litigation does not
the class becausaathe than creating or preserving the common fund, the fee litig
actually depletes.it Kinney v. Intl Bhd. of Elec. Worker939 F.2d 690, 694.5(9th Cir.
1991)
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This ruleapplies to this mixedettlementouponcase Class counsel’s fees are
be deducted from the $12.5 million common furkhd upon review, Plaintiffs appear
be seeking to recover for time spent preparing fee petitions. For example, one
counsel’s time reports includes approximately $110,000 in time spent preparmgtibn
for preliminary approval, as well as the “motion for attorney fees amahiives” and th¢
“renewed motion for attorney fees following second appeal.” (Patterson Decl. Ex.
No. 3383.) Other time reports do not includaoughinformation to allow the Court t
resolve Objector’s challenge. Therefore, theigome merit to Objector’'s complaint th
class counsel’'s lodestar figuraproperlyincludes time spent trying to recover fees fi
the common fund. Accordingly, the Court orders that any future fee request etk

time spent pursuing fees from the common fund, and Plaintiffs shall explain to the

how much time has been deducted from their proposed lodest@ccount for thig

instruction.

C. Costs
SeparatelyPlaintiffs move for an award of $200,000 in costs. Class counsel S
that they have incurred cof-pocket costs totaling $268,29flittheyseek a maximum ¢
$200,000 pursuant to the settlement agreement. (Mot-1®)9 Objector does n(

1%

L, EC
0
at

om
ide

Cou

ubmi
f
Dt

challengethe request for costs.SéeOpp’'n.) The Court previously approved Plaintiffs’

request for these costs2012. (ECF No. 271.)t is unclear whether the Ninth Circuit
opinion requires @ Court to revisit this issueSeeEasysaver906 F.3d at 763For the
avoidance of doubt, however, the Coumtorporates its prior determination agdants
Plaintiffs’ renewed request for $200(Did costs.

CONCLUSION
For the foregoing reasons, the CABRANTS IN PART andDENIES IN PART
Plaintiffs’ motion for attorney’s fees and costs. The Court grants Plaintiffs’ request
award of $200,000 in costs to class counsel. The Quusteverdenies without prejudic
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Plaintiffs’ request for $8.7 million in attorney’s febased on the entire settlemenithe
Court bifurcates the fee awand the mannedescribed in this order. If Plaintiffs wish
seek fees based amly the noncoupon portion of the settlement, they may file a

motion for attorney’s fees that is consistent with this order no lateNbagmber 1, 2019

The Court will provide Defendants and Objector an opportunity to respoaiyfuture
feerequest.

Further,unless class counsehooseto forego recoveng any fees based on t
coupon reliefthe CourtORDERS Plaintiffs and Defendants to meet and confer regar
theplan for distributing the credits under the settlement to allow the paotoesterming
the redemptiomateof the coupons.The parties shall file a joint status report no later {

October 25 2019 informing the Court otheir plan for distributing the credjtscluding

whether thg have chosen to amend tbettlement agreemeat whether the Court neeq
to enter an amended judgmém@llow for distribution of the creditsSeeMcKnight, 2019
WL 3804676, at *8

IT IS SO ORDERED.
l '} 1 / (
DATED: September Z, 2019 U 'l't_(-f U4 ‘-L:-%E'-i-.f' A
Hon. Cvnthia Bashant
United States District Judge
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