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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

DALOUR YOUNAN, CHAD
HESSENFLOW, NANCY RUTH
BELL and VICKI HESSENFLOW,

Plaintiffs,
VS.

ROLLS-ROYCE CORPORATION, &
wholly owned subsidiary of Rolls
Royce, PLC; and MD
HELICOPTERS, INC. (MDHI), a
foreign corporation,

Defendants

HAYES, Judge:

Doc. 205

CASE NO. 09¢v2136-WQH-

BGS

ORDER

The matters before the Court are two Ma8 in Limine filed by Plaintiffs (ECH
Nos. 161, 162) and eight Motions in Limifiled by the sole remaining Defendant, MD
Helicopters, Inc. (“MDHI") (ECF Nos. 163-170).

l. Background

On November 17, 2010, Plaintiffs flehe Second Amended Complaint, wh
Is the operative pleading. (ECF No. 33Jhe Second Amended Complaint se

ch
eks

damages for injuries Plaintiffs sustaineagassult of a 2009 helicopter accident in $an

Clemente, California. Only the Second @nded Complaint’s fourth cause of action

against MDHI remains to be tried. Thmurth cause of action alleges “negligen

-1 -

09¢cv2136-WQH-BGS

Dockets.Justia

ce,

com


http://dockets.justia.com/docket/california/casdce/3:2009cv02136/306968/
http://docs.justia.com/cases/federal/district-courts/california/casdce/3:2009cv02136/306968/205/
http://dockets.justia.com/

© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

negligence per se, amalure to warn.” Id. at 11. Plaintiffs bege that, as successi

/e

manufacturer of the accident helicoptedaolder of the accident helicopter’'s Tylpe

Certificate, MDHI was responsible for teafe operation and conued airworthines:
of the helicopter, including informing owrse operators, and éhFederal Aviatior
Administration (“FAA”) of any design dects and limitations on the performan
capabilities of the helicopter.

On February 11, 2013, Plaintiffs filed the following Motions in Limine:
Motion to Exclude Evidence of NegligenaERolls-Royce and Boeing (ECF No. 16
and (2) Motion to Exclude Reference Htial to Alleged Negligence by and/
Apportionment of Fault to Customs and BerdPatrol and Office of Air and Marin
(ECF No. 162). On February 11, 2013, MDftid the following Motions in Limine
(1) Motion to Exclude Evidese or Reference to Non-Trang-Related Duty to War
Other than Duty to Comply with 1@.F.R. 88§ 27.1581-27.1589 (ECF No. 163);
Motion to Exclude Evidence of or ReferertoeOther Accidents (ECF No. 164); (

Motion to Exclude Evidence of Reference to ExpansiohMD600N Flight Envelope

(ECF No. 165); (4) Motion to Exclude Ewdce of or Reference to Department
Labor’'s Adjustment After Recovery fromTdoird Party (ECF No. 166); (5) Motion {
Exclude Evidence of or Reference to December 18, 1998 Letter from Tom Crg
Duncan Hunter (ECF No. 167); (6) Mon to Exclude Reference to MDHI
“McDonnell Douglas” (ECF No. 168); (7) Matn to Exclude Testimony of Donald
Sommer Regarding Helicopter Flight Training (ECF No. 169); and (8) Motic
Exclude Testimony of William Lawrence Regarding (a) Missing Instruction
Warnings, and (b) Causation (ECF No. 170).

On March 29, 2013 and April 25, 2013etlourt heard oral argument on {
Motions in Limine. (ECF Nos. 195, 200).
[I.  Discussion

A.  Motion in Limine to Exclude Evidence of Negligence of Rolls-Royc
and Boeing

1. Contentions of the Parties
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Plaintiffs “move in limine for an order excluding all evidence, testime

reference, mention, org@ument relating to negligence of Rolls-Royce and Boei
(ECF No. 171 at 2). Plaintiffs contend:

This case is only about failure to maand failure to warn of inadequate
and dangerous handling qualitiesdacharacteristics of the MD600N
helicopter in auto-rotation, a condititrat occurs onlg after engine failure
and exists solely because engine failis a foreseeable condition that has
already occurred. MDHI cannot establibat the engine failure stipulated
to herein was a ‘substantial factor’aproximate cause at all in its failure
to adequately train and warn. The s@slof engine failures and even the
frequency of engine failures are irredmt to the issue of madequacy_of
training in auto-rotation and the inapecy of warnings associated with
the handling qualities of the helicopter while it is being autorotated.

(ECF No. 161 at 2). Plaintiffs contend:

Any reference at trial to the causetloé engine failure and any attempt to
ascribe fault for the engine failure witllject into the trial issues that are
irrelevant and will causendue confusion to the trier of fact. If the proofs
are open for MDHI on the cause oétlangine failure, proofs should open
for Plaintiffs on rebuttal (or in their case in chief) as to the extent of
knowledge that MDHI possessed siould have possessed about the
airworthiness and reliability of é engine installed in its MDG60ON
helicopter and its legal obligationas holder of the airworthiness
certificate. Certainly if MDHI werallowed to proffer evidence on the
reason the engine failed f(requmng the initiation of an auto-rotation, the
maneuver here at issue) for the puqaofsascrlblngz fault to a non-party,
then Plaintiffs should be affordeaindentlarg_latl ude to establish the
degree of knowledge of MDHI and iisgal obligationsas holder of the
type certificate to investigate and obtain knowledge of problems
associated with the engine, including failings of #2 bearings.

Id. at 5-6.

MDHI contends that “the Court shaudeny Plaintiffs’ motion in limine t(

exclude evidence of Rolls-Royce’s negligerand defer its ruling regarding evider
of negligence committed by BoeiiglECF No. 177 at 7). With respect to the alleg
fault of Rolls-Royce, MDHI contends:

Before the settlement with Rolls-Royce, Plaintiffs and their liability
experts repeatedly stated thae tfailure of the Rolls-Royce engine
contributed to the” February 19, 2009 accident.... The question is not
whether the engine failure contriledt to MDHI's alleged negligence;
instead, the ?uestlon is whether the engine failure contributed to the
accident, itself.

Id. at 3, 5. With respect to the allegadlt of Boeing, MDHI contends that “MDH
remains uncertain about Plaintiffs’ claimsiitaf Plaintiffs argue to the jury that MDH
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had a statutory duty to notify the FAA ab@sgues related to the helicopter, then MO

“Is entitled to explain ... [that] any duty poovide information to the FAA ... belongg

to Boeing, not MDHI.” Id. at 6.
2. Analysis
Under California law, a defendant is lialdnly for its proportionate share o
plaintiff's noneconomic damage&ee Cal. Civ. Code § 1431.2(a) (“In any action

)HI

D
o

F a

or

personal injury, property damage, or wrongful death, based upon principles c

comparative fault, the liability of eadefendant for non-economic damages sha
several only and shall not be joint. Ealdfendant shall be liable only for the amo
of non-economic damages alloedtto that defendant idirect proportion to tha
defendant’s percentage of fault....”).[A] defendant’s liability for noneconomi
damages cannot exceed his or her proportionate sifault as compared with all fay
responsible for the plaintiff’'s injuries, not merely that of defendants present
lawsuit.” DaFonte v. Up-Right, Inc., 2 Cal. 4th 593, 603 (1992) (quotation omitte
“Neither the allocation of fault, nor treemount of a joint andeveral damage awar
varie[s] by virtue of the péicular defendants who happetg]be before the courtrd.
(quotation omitted).

In its Answer to the Second Amendedn@maint, MDHI raised an affirmativ
defense that “[t]he doctrenof comparative fault antthe Fair Responsibility Act o

| be

LNt

—

)

it
n the
d).
d,

D

=3

1986, codified at California Civil Cod8ection 1431.1 et seq., limits any dam

€s

governed thereby which are awarded to Riffsnand against MDHI to that portion of

Plaintiffs’ non-economic damagasany, that are attribable to MDHI's percentag
of fault or liability, if any.” (ECF No. 36 at 1%eealsoid. at 16, 18 (“Plaintiffs’ claim

against MDHI are barred completely or must be reduced in proportion to the fau

attributable to such other third partias are found liable”; “Plaintiffs’ claims and

damages are barred or should be reducélddogomparative or contributory negligence

or responsibility of Plaintiffs and other igens or entities.”)). MDHI may present

evidence relevant to the potential fault of Boeing and/or Rolls-Royce, assumi
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evidence is otherwise admissibl&e DaFonte, 2 Cal. 4th at 603. To the exte
Plaintiffs wish to introdae evidence of the “knowledge of MDHI and its le
obligations as holder of the type ceddte to investigate and obtain knowledge
problems associated with the engine” (B0# 161 at 6), Plaintiffs may move for t
admission of such evidence @tal, and the Court will rule at that time on t
admissibility of that evidence. To the ext@taintiffs contend that “evidence of Roll
Royce’s negligence is duplicative and redurttiéECF No. 188 at 6), Plaintiffs mg
raise that objection at trial. The Motionlinmine to ExcludeEvidence of Negligenc

nt
pal
of
ne
he
S-

y

D

of Rolls-Royce and Boeing is denied without prejudice to object to any specific

evidence at trial.
B.  Motion in Limine to Exclude Reference at Trial to Alleged Ne?li ence
by and/or Apportionment of Fault to Customs and Border Patrol and
ffice of Air and Marine
1. Contentions of the Parties

Plaintiffs “move in limine for anorder excluding all evidence, testimofr

\1"4

Y,

reference, mention, or argument telg to the alleged negligence by and/or

apportionment of fault to Customs and BardPatrol (‘CBP’) and Office of Air an
Marine (‘'OAM’).” (ECF No. 172 at 2). Plaintiffs contend:

[T]hroughout the course of the final flig?ht_ and throughout the crash
sequence itself, the helicopter was at all times indisputably within the
operating envelope prescri published by Defendant, MDHI.... If
the helicopter was operated withits certificated and manufacturer’s

ap%roved I}\%ht envelope, ¢he is no legal or factlihasis to ascribe fault
to CBP/OAM, the owner of the helicopter and employer of Plaintiffs.

(ECF No. 162 at 2). Plaintiffs also mofeg the exclusion of the testimony of Merts
Cox, CBP Executive Director of Trainingnd a post-crash email written by Cox on
basis that “Cox expresses erpepinions in his email hes not qualified to give’
because he is not an expert and his opinions lack a proper foundatian5.

il

the

MDHI contends that the “negligence afnonparty is relevant to show that a

defendant should be relievedlliability or that faultshould be apportioned accordi
to each tortfeasor's share of respoiigih’ and “CBP’s conduct contthuted to
Plaintiffs’ accident in numerous ways(ECF No. 178 at 5).MDHI contends tha
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Cox’s opinions are admissible because théatego the standards that CBP requ
for the training of its pilots, and “thepinions are based on the knowledge he
obtained from performing his day-to-dagsponsibilities as CBP’s Executive Direc
of Training, Safety, and Stdards, and as the former Director of CBP’s National
Training Center.”ld. at 5-6. MDHI requests thdte Court deny Plaintiffs’ Motion if
Limine, or alternatively, “NDHI requests that the Coudefer its ruling until it can b
determined at trial whether evidence@BP’s negligence and Cox’s testimony
relevant to the issues presented by Plaintiffs to the ju.at 21.
In reply, Plaintiffs state:
Admittedly, the Court’s ruling on whether the CBP was a substantial
factor in this crash, accident, orakitiffs’ injuries may have to await
evidentiary rulings on testimony at trial. However, Plaintiffs would ask
for a cautionary instruction as &my reference to testimony, which is
merely speculative, or otherwise inadmissible.
(ECF No. 189 at 10).
2. Analysis

California law “limits a defendant’s steof noneconomic damages to his or

own proportionate share of comparative fauaFonte, 2 Cal. 4th at 604 (citing Cal.

Civ. Code § 1431.2). “The statute stavesmplies no exception for third party su

res
has

[or
Air

[1°)

Alre

her

ts

by injured employees.Td. The Court finds that MDHI is entitled to present evidence

of negligence by the CPB andtbe OAM to the extent thawvidence is relevant to th
accident/injuries at issue and is otherwise admissible.

Lay opinion testimony by Merton Cox is permissible to the extent M
establishes a proper foundation pursuanEederal Rule of Evidence 701 and

testimony is otherwise admissibleésee Fed. R. Evid. 701 (“If the witness is not

testifying as an expert, the witness’ testig in the form of opinions or inferences

limited to those opinions or inferences whare (a) rationally based on the percept

of the witness and (b) helpful to a clesderstanding of the witness’ testimony or
determination of a fact in issue.”).
The Motion in Limine to Exclude Refence at Trial to Alleged Negligence

-6 - 09cv2136-WQH-BGS

e

DHI
he

is

on
the

[®)

y




© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

and/or Apportionment of Fault to Customsd Border Patrol and Office of Air ar
Marine is denied without prejudice tiject to any specific evidence at trial.

C. Motionin Limine to Exclude Evidence or Reference to Non—Trainin%-
Related Duty to Warn Other than Duty to Comply with 14 C.F.R. §
27.1581-27.1589
1. Contentions of the Parties

MDHI “movels] in limine for an order excluding all evidence, testimo

reference, mention, or argument relatingataluty to warn.” (ECF No. 163 at 2).

MDHI contends that, with respect to PHiifs’ claim for negligent failure to warhthe
Federal Aviation Act regulains preempt any state lavastlard of care pertaining
the warnings MDHI had a duty to providegarding the autorotation characteristicy
the helicopter at issue. MDHI contends ttiegt only sources of a duty to warn in t
case are 14 C.F.R. § 27.1541(a), which regulates “markings and placards,”
C.F.R. 88 27.1581-27.1589, whickgulates the Rotorcraft Flight Manual. MD
contends that, generally, C4F.R. § 21.3 imposed no duy MDHI to warn the FAA
of the MD600N’s autorotation characteristatshigh gross weights. MDHI conten
that, specifically, 14 C.F.R8 21.3 imposed no duty on MDHI to warn or notify {
FAA of the six other MD600N accidents that occurred before the accident at is
this case.

Plaintiffs contend that in the summauwggment Order, “[t]his Court found th
MDHI as Type Certificate Holer clearly had a duty to wawhich was not just limiteq
to the Rotorcraft Flight Manual.” (ECF N&76 at 5). Plaintis contend that man

! For the purposes of this discussiorierences to Plaintiffs’ claim for failur
to warn refer exclusively to Plaintiffs’ clai for failure to warroutside of the contex
of MDHI’s training of Plaintiff Younan.See, e.g., MDHI Reply Br. at 3, ECF No. 18
ﬁPreemptlon applies only in areas regulabgdthe [Federal Air Regulations]. T}

Federal Air Regulations] do not regul training provided by MDHI to Younan.

ccorlc\i/iln ly, preemption does not apply to the negligent training claim.”).

S
and
H|

ds

he

sue |

At

p ==

e
t
/
e
N

And

DHI’s motion in limine did not addss an%/ purported contractual duties, i
the Court makes no ruling as teyaourported con Iractual dutie€f. Revised Pretri

Order at 4, ECF No. 160 (“The Tollowing igsuof law ... remain to be litigated uppn
the trial: .... Whether Plaintiffs may as inst MDHI a claim based on liability that
MDHI allegedly assumed from Boeing/MDHiSthe January 18,999 Asset Purchasge

Agreement.... " Whether Plaintiffs may assegainst MDHI a claim based on dut
arising in contract.”).
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federal regulations imposed a duty on MQélarn the FAA and the public regardi
the “known defect in the MD-600N helicopt ability to autorotate at high gro
weights within the certifié flight envelope.”ld. at 10;seealsoid. at 10-14 (addressin
14 C.F.R. §§ 21.3, 21.99(b), 27.33, 2I. 27.141, 27.143, 27.601(a), 27.1541
27.1581-27.1589). Plaintiffs contend thaDMI’'s failure to challenge Plaintiffs
negligent training claims supports dero&dMDHI’s preemption arguments related
the non-training failure to warn. Plaintiffequest an award of fees and costs
responding to the Motion in Limine.
2. Analysis
a. State Law Duty to Warn

“The existence and scope of a dutye ajuestions of law for the court
determination....”Ericson v. Fed. Exp. Corp., 162 Cal. App. 4th 1291, 1300 (200G
(citation omitted)seealsoInreAir Crash Disaster Near Cerritos, Cal., 973 F.2d 1490
1496-97 (9th Cir. 1992) (“Whether a defendant owes a duty of care is a ques
law.”) (applying California law). MDHI mowefor a ruling that federal law preemj
any state-law duty to warn in this case.

8)
tion

LS

“It is well-established that Congre$sis the power to preempt state law....

Congress’ intent may be explicitly stated in the statute’s language or implicitly

contained in its structure and purposkldntalvo v. Spirit Airlines, 508 F.3d 464, 47
(9th Cir. 2007). IrMontalvo, the Court of Appeals for tiéinth Circuit held that any
state-imposed duty to warn airline passengbmit risks of deep vein thrombosis v
impliedly preempted by the Federal Atrean Act and its corrgponding regulations
Seeid. at 471 (“[T]he regulations enacted by thederal Aviation Administration, rea
in conjunction with the [Federal Aviation Adt$elf, sufficiently demonstrate an inte
to occupy exclusively the entiffield of aviation safetyral carry out Congress’ inte
to preempt all state law this field.”). TheMontalvo court pointed to specific an
comprehensive regulations governing the wags and instructions given to airlir
passengers, thus demonstrating that Casgaad the FAA left no room for states

-8- 09cv2136-WQH-BGS
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deviate from or supplement these warning requiremesasid. at 472-73see also
Gilstrapv. United Air Lines, Inc., 709 F.3d 995, 1007 (9th Cir. 2013) (“The [federal
Carrier Access Act] igulations are pervasive asvten and where air carriers mu

provide ... assistance [in moving through arport].... Gilstap’s negligence and
breach-of-duty-of-a-common-carrier claimsattbnge United’s failte to provide hef

with assistance ... in traversing the air tefmhimefore, between, amdter flights. The
[Air Carrier Access Act] ad its implementing regulations establish the standa
care—or duty—that United owed to Gilstrap regarding that activity, and so preen
different or higher standard of care that may exist under California tort law.”).
In Martin v. Midwest Express Holdings, Inc., 555 F.3d 806 (9th Cir. 2009), tl
plaintiff alleged that an airplane’s “staiwere defectively degned because they h
only one handrail."ld. at 808. The Court of Appeals for the Ninth Circuit held that
area was not pervasively regulated becawsesdte stair regulain promulgated by th
FAA “is that [stairs] can’t be designedarway that might block the emergency exit
and the regulations are silent alh other stair safety issuesd. at 812. Therefore
federal law did not establishelstandard of care applicalitethe plaintiff's stairway
design defect claimSeeid. TheMartin court stated thd¢lontalvo “means that whe
the agency issues pervasive regulatioasiarea, like passengearnings, the [Federa

Air
ISt

d of
ptar

A

Aviation Act] preempts all state law claimstimat area. In areas without perva

ive

regulations or other grounds for preeropti the state standard of care remains
applicable.” 1d. at 811;see also Gilstrap, 709 F.3d at 1008 (holding that fedefal
regulations, which “say nothing abotibw airline agents should interact with

passengers,” do not preempt state law cldanmtentional and negligent infliction ¢

emotional distress relateddtlegations that “that Uniteents were repeatedly hosii

to her”).
In this case, Plaintiffs allege that MDHI, as the Type Certificate holder,

pf

e

nad ¢

duty to warn the FAA and MD600N owrseand operators regarding the MD60DN

helicopter’s inability to autorotate safedy high gross weights. There are numer

-9- 09cv2136-WQH-BGS

ous




© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

Federal Aviation Regulatiorgoverning the information that a Type Certificate holder

must provide to the FAA and owners and opma With respect to warnings to t

FAA, 14 C.F.R. 8§ 21.3 providekat a Type Certificate holdenust report to the FAA

“any failure, malfunction, or dect in any product or article manufactured by it th:
determines has resulted inyaof the occurrences listed in [14 C.F.R. § 21.3(c)].”
C.F.R. 8§ 21.3(a). A Type Certificate holaeust report to the FAA “any defectin a

he

At it
14
ny

product or article manufactured by it that has left its quality system and that i

determines could result in any of the occurrences listed in [14 C.F.R. § 21.3(c]
C.F.R. 8§ 21.3(b). SectionZ&L.3(c) lists 13 specific ocaences the Type Certifica
holder must reportSee 14 C.F.R. § 21.3(c). With resgt to warnings to owners af
operators, the Federal Aviation Regulatioeguire that an FAA-approved Rotorcr
Flight Manual (“RFM”) be provided witheach rotorcraft, containing detalil
information necessary for the feaoperation of the aircraft.See 14 C.F.R. 88
27.1581-27.158%ee also 14 C.F.R. § 21.5. With respdctwarnings to owners ar

17 1
e

nd

aft

D
o

d

operators, the Federal Aviati®egulations also require that a Type Certificate hglder

“furnish at least one set of complete mstions for Continued Airworthiness to t
owner of each type aircraft ... upon its defi....” 14 C.F.R. § 21.50(b). The
instructions must be made “availableatoy other person required by this chapte
comply with any of the terms of those instructionkl” The format and content of tl
instructions are dictated by regulationSee 14 C.F.R. § 27.1529; 14 C.F.R. Pt.

App. A. The Federal Aviation Regulatiospecify “markings and placards” whi¢

must be placed in a rotoréta 14 C.F.R. § 27.1541(a)(13ee also 14 C.F.R. 88
27.1545-27.1565. The Federal Aviation Regoladi provide that the rotorcraft mu

contain “[a]ny additionbinformation, instrument mankgs, and placards required for

the safe operation of rotorcraft witbbnusual design, operating or handl
characteristics.” 14 C.F.R. § 27.1541(a)(2).

The Courtfinds that the regulationsaeted by the FAA, read in conjunction w
the Federal Aviation Act, pervade everyast of a Type Certificate holder’s duty
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provide warnings to the FAA and aircraiivners and operators. Because a feg
“agency [has] issue[d] pervasive regulationghe] area [of theluty to warn the FAA
and owners and operators] ..., the [Fed@vation Act] preempts all state law clain
in that area.”Martin, 555 F.3d at 811see also Montalvo, 508 F.3d at 473-74. Basq
upon implied field preemption, federal law exsively establishes the standards of ¢
applicable to Plaintiffs’ failuréo warn claim against MDHI.The motion in limine tc
preclude Plaintiffs from arguing that MDHI had a duty to warn arising under
common law is grantetl.
b. Federal Law Duty to Warn

MDHI concedes that Plaintiffs magrgue and introduce evidence relatec
MDHI's duty to warn owners and opéoas pursuant to 14 C.F.R. § 27.1541
(discussing “markings and placardsi)de 27.1581-27.1589 (discussing the Rotorc
Flight Manual). See ECF No. 187 at 4 n.2. MDHbatends that Plaintiffs should |
precluding from arguing that it had a duty to warn under 14 C.F.R. § 21.3.

Plaintiffs allege that MDHI had a dutgp warn pursuant to § 21.3(a), whi
provides that “[t]he holder & type certificate ... must report any failure, malfunct
or defect in any product article manufactured by it that it determines has results

2 “IT)he scope of fiad preemption extends only to the standard of ca
Gllstraﬁ, 09 F.3d at 1006. California law “sglbverns the other ne_trqllgence eleme
fbreac , causation, and damages), as wétieashoice and availabi
d. (quotation omitted).

% In their briefing, Plaintiffs refer ta duty to “remedy airworthiness proble

ity of remedies.

eral

3%
o

are

State

to

(@)

raft

9]
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on,

bd in

\re.”
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D

ns

with the MD-600N Pr_od_uct line” (ECF No. 14 14), and/or to “recall/retrofit” th
aircraft {(d. at 15). Plaintiffs have failed to shaélat such a duty is encompassed wi

D

hin

the issues remaining to be triefee Revised Pretrial Order at 2, ECF No. 160 (“The
following issues of fact, and no others, remi@ be litigated upon the trial; ... [w]ith

respect to MDHI's alleged negligenceatbtiffs’ position is that only the followin
issues of fact remain: the liability of Detemd&1DHI, if any, as to Plaintiffs’ claim o
negligent training and negligent failsréo warn, including a negligence per

instruction pursuant to 14 . 821.3, 21.5, and 21e¥seq.”). Even if this alleged

duty was among the issues remaining to bd tB¢aintiffs have not come forward wi
facts or law to support such a claim.
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any of the occurrences listedparagraph (c) othis section.* 14 C.F.R. § 21.3(a).

Section 21.3(c) provides a di¢d list of “failure[s], deéct[s], and malfunction[s]” tha
a type certificate holdanust report pursuant togter alia, 8 21.3(a). 14 C.F.R.

21.3(c). The reporting reqeiments of 14 C.F.R. § 21&5(do not apply to failures

malfunctions, or defects that the typetdmate holder determines “[w]ere report
under the accident reporting provisions of 49 CFR part 830 of the regulations
National Transportation Safety Board ['NTSB’].” 14 C.F.R. § 21.3(d)(1). Part
provides rules for the “reporting of aircraficident and accidents and certain ot
occurrences.” 49 C.F.R. §830.1(a). Punst@49 C.F.R. § 830.15, which governs
“[r]leports and statements be filed,” the operator ofavil aircraft must file an NTSE
Form 6120.1 within ten days aften accident. 49 C.F.R. 8§ 830.15&sg also Hobby
Decl. 9 5-6, Ex. A at 6, ECF Nos. 197-2 at 2, 197-3 at 2.

MDHI has submitted uncontroverted esitte that, for each of the six oth
accidents that occurred prior to Plaintiffs’ accident, an NTSB Form 6120.]
completed and fileavith the NTSB. See Hobby Decl. {1 8-13, Exs. C-G, ECF Nq

—
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197-2 at 2-4, 197-4 t0 197-9. The Court fitkazt MDHI has demonstrated as a matter

of law that, pursuant to 14 C.F.R. § 21)8id, MDHI had no duty to report any of th
six other accidents prior to Plaintiffs’ accident pursuant to 14 C.F.R. 8§ 21
Accordingly, the motion in limine to pradale Plaintiffs from arguing that MDHI h3
a duty to warn arising under 14 C.F.R. § 21.&a@ranted. Plaintiffs’ request for fe
and costs incurred in responding to this motion in limine is denied.

_ * In the first supplemental brief after oembument, Plaintiffs raised for the fir
time the application of § 21.3(f). (ECF NIB8 at13). Section 21.3(f) provides: “If
accident investigation or service difficulty report shows that a product or &
manufactured under this part is unsafe becatsenanufacturing or design data defé

e
3(a)
d

ES

St

an
rticle
pCt,

the holder of the production approvai that product or article musipon request of
the FAA, report to the FAA the results of lisvestigation andiny action taken
groposed by the holder of thatlg)roductlon appl to correct thadéfect.” 14 C.F.R
21.3(f) (emphasis added). PI _ it

Aviation' Administration made a “request” to MDHId. Accordingly, Plaintiffs hav
failed to produce any evidence that MDHtladuty pursuant to § 21.3(f). The mot
in limine to Ereclude Plaintiffs from arguy that MDHI had a duty to ‘warn arisif
under 14 C.F.R. § 21.3(f) is granted.
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In the second supplemental brief aftealoargument, Plaintiffs raised tf
application of 14 C.F.R. § 21.3(b). (ECF.Nx®3 at 2). No later than seven (7) d
from the date this Order is filed, MDHtay file a supplemental reply brief limited

responding to Plaintiffs’ argument concernthg applicability of 14 C.F.R. § 21.3(h).
D. Motion in Limine to Exclude Evidence of or Reference to Other

Accidents
1. Contentions of the Parties
MDHI “moves in limine for an order excluding all evidence, testimg
reference, mention, orgument relating to MD600ON accidts other than the accide
at issue in this case.” (ECF No. 164-Bat MDHI contends that evidence of se\
other MD600ON accidents identified by Plaintifisirrelevant, more prejudicial the
probative, confusing to the jury, and a wastéime because Plaintiffs have failed
“demonstrate (1) a specific defect comntmthe accident helicopter and the MD60C

ny,
nt

en
1
to
Ns

involved in the other accidents, and) that the other accidents occurred under

circumstances substantialimilar to those present in Plaintiffs’ accidentd. at 6-7.

Plaintiffs contend:

The helicopter is required to befalg autorotated to the ground in an
enPlne-out situation within its a#iCated operating limitations. The
helicopter has problems dom? So ahitgher gross operatlrég weights, and
MDHI, as the current holder of the typertificate, has failedto inform the
FAA of this fact and has failed twarn owners and operators, including
its own students, of this dangerowndition. This failure to warn of a
known hazard is a proximate cause @ tirash and Plaintiffs’ injuries....

The issues which make these acnidadmissible are knowledge imputed

to or known by MDHI of autorotation accidents at high gross weights....
[T]he Plaintiffs have met their burden of establishing ‘similarity’ for
admissibility purposes as to ‘notice.” All of the accidents involved MDHI
or its Bredecessors_ on the type certificate..., all involved the prototype
MD600, the F-4, or its sister proygtes, and all halDHI personnel (or

its expert, Mr. Morse) in thehelicopter, at the controls, as
pilot-in-command or as lead pilot....

The accidents that Defendant seeks to preclude at trial occurred at high
g?_ross weight operations with a simigld engine failurand autorotation.

he accident here at issue involhaeligh gross weight operation with an
engine failure and autorotation.

(ECF No. 179 at 4-5, 8, 10). Plaintiffs subthe declaration of expert withess Colo

-13- 09cv2136-WQH-BGS
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William S. Lawrence, who served as an &avith the United States Marine Cor|
from 1966-1991. Col. Lawrence stated:

The seven accidents are substantisihgilar in critical areas. They all
refer to the MD600ON helicopter. Thesere all flown by competent pilots.
They were all being opetied at modérate to high gross weights. They
were all attempting to execute engine-out autorotative landings. They
were all operating In areas wkean unobstructed landing would have
been possible. And they were alisuccessful. Other factors listed by
Defendant are irrelevant.

(ECF No. 179-5 at 6-7). Plaintiffs alsordend that evidence of the other acciden
admissible to show that the accidentissue was not caused by the negligenc
Plaintiff Younan and/or the CBP, butstead was caused by the dangef
autorotational characteristics of the MD600N at high gross weight. Plaintiffs

B

[S IS
b of
ous

b alsc

contend that evidence of the other accidarggelevant for the purpose of impeachiing

MDHI’s witnesses.
2. Analysis

Plaintiffs represent that they intenditroduce evidence of the following sev
MD600N accidents other than the accidantissue in this case: (1) accident
November 4, 1996 (“Other Accident No.)I(Dalton Decl., Ex. B); (2) accident ¢
November 21, 1996 (“Otherckident No. 2”) (Dalton Decl., Ex. C); (3) accident
January 18, 1997 (“Other Ad#nt No. 3”) (Dalton Decl., Ex. D); (4) accident
January 16, 1998 (“Other Accident No.)4Dalton Decl., Ex. E); (5) accident
February 3, 1998*‘Other Accident No. 5”) (Dalton Decl., Ex. F); (6) accident
February 12, 2004 (“Other Accident No. §Dalton Decl., Ex. G); and (7) accident
October 12, 2009 (“Other Accident No. 7”) (Dalton Decl., Ex. H).

“A ‘showing of substantial similarity isequired when a plaintiff attempts
introduce evidence of other accidents as dpeodf of negligence, a design defect
notice of the defect.” Minor or immateridissimilarity does not prevent admissibility
White v. Ford Motor Co., 312 F.3d 998, 1009 (9th Cir. 2002) (quoti@goper V.
Firestone Tire& Rubber Co., 945 F.2d 1103, 1105 (9th Cir. 1991“The rule rests ol
the concern that evidence of dissimikgcidents lacks the relevance required
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admissibility under Federal R@ef Evidence 401 and 402Cooper, 945 F.2d at 110
(citations omitted). “Substantial similaridepends upon the underlying theory of
case. Evidence proffered to illustraiee existence of a dangerous condit
necessitates a high degree of similarity beeatweighs directly on the ultimate iss
to be decided by the jury.Four Corners Helicopters, Inc. v. Turbomeca, SA., 979
F.2d 1434, 1440 (10th Cir. 1992). “The requirenadisubstantial similarity is relaxe
however, when the evidence of other dets is used to demonstrate notice
awareness of a potential defect. Any differes in the accidents not affecting a find
of substantial similarity go tthe weight of the evidence [d.

Ul

the
jon

ue

,
or

ng

MDHI contends that the Court should exclude all evidence of other accidents o

the basis that Plaintiffs have failed to itignor define the precise defect at iss
MDHI contends that it is insufficient for Ptiffs “to define the defect in this case
... ‘difficulties experienced by the MD600N dlug autorotations at higher operatiof

e.
as
nal

weights.” (ECF No. 164-1 at 12). MDHI faits cite a case in which a court has held

that other accidents are inadmissible becafsa failure to define a defect wi
sufficient specificity. The case cited by MDHI in support of its positialadkson v.

Firestone Tire & Rubber Co., 788 F.2d 1070 (5th Cir. 1986), wherein the court sta
“The ‘substantially similar’ predicate for the proof of similar accidents is defined,,c

by the defect (or, as we have ateomed it, the product) at issueld. at 1083. The

court did not discuss how specific a plaintiftist be in defining “the defect” or “th
product.” The court held that “[t]he thieourt improperly excluded both testimony g
exhibits that would have tended topide evidence of similar accidentsld. The
appellate court stated:
For purposes of proving other accidei order to show defendants’
awareness of a dangerous condition, the rule requmnrg substantial
similarity of those accidents to the accident at issue should be relaxed
Other cases |nvoI\_/|n_(I:1 multi-piece rims that did not seat and that_exPIoded
are sufficiently similar for thes@urposes. Any differences in the
circumstances surrounding these ocences go merely to the weight to
be given the evidence.

Id. In this case, the Court finds that Bl#fs have adequatelglefined the allege
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defect for the purposes of considering substantial simila$dg,e.g., ECF No. 179 at

4-5 (“The helicopter is requideto be safely autorotatéolthe ground in an engine-o
situation within its certificated operatihmitations. The helicopter has problems do

ut
ng

SO at its higher gross operadiweights, and MDHI, as the current holder of the type

certificate, has failed to inform the FAA ofistfact and has faileid warn owners an
operators, including its own student$ this dangerous condition.”).

MDHI has presented reasons why it cowake that each of the Other Accide
is dissimilar from the Plaintiffs’ accidenPlaintiffs have responded with an opini

o)

Nts

olp

from an expert withess, whose credentMBHI does not challenge, detailing reasons

why the Other Accidents are substalhiaimilar to Plaintiffs’ accidentSee Lawrence

Aff. 11 9-20, ECF No. 179-5 &-7. The Court finds that Plaintiffs have presented

sufficient evidence of substantial similaribwarrant admission efvidence of the firs

six Other Accidents for the purpose of shagvnotice of a potential defect in the

MDG600N helicoptef. See White, 312 F.3d at 1009 (holding that the district court

t

did

not err in admitting evidence of a prior accident when the testimony was “somewh:

ambiguous” as to whether the prior accideat caused by a manufacturing defec
the design defect &tsue in the casdjpur CornersHelicopters, Inc., 979 F.2d at 144\
(“The requirement of substantial similarity relaxed ... when the evidence of ot
incidents is used to demonstrate notice arawess of a potential defect.”). The Cq
finds that the danger of unfair prejudice do®t substantially outweigh the probat

value of the evidence of thedt six Other Accidents wherffered to show notice. The

differences in the circumstances betwe@&séhOther Accidents go to the weight to
given the evidence, which may be argued by MDBde Jackson, 788 F.2d at 108
(“Any differences in the circumstancesunding these occurrences go merely to
weight to be given the evidence.”).

Plaintiffs have shown that evidencesaich of the Other Accidents is potentig

~°> Other Accident No. 7, which ocaed after Plaintiffs’ accident, is n
admissible to show notice.

-16 - 09cv2136-WQH-BGS
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admissible for the purpose of refuting MDHtsntention that the accident at issue \

at least in part caused by the negligendelaintiff Younan and/or the CBP. Plaintiffs

have shown that evidence of each of tiepaccidents is potentially admissible for

purpose of refuting MDHI's contention thatetlir4 helicopter used to train Plaintiff

Younan was similar to theID600N helicopter which wathe helicopter involved i
the Other Accidents and the accident atessWith respect to the Other Accide
piloted by Channing Morse, axpert witness designatedestify by MDHI, Plaintiffs
have shown that evidence of each of éh@her Accidents is potentially admissil
because they are relevant to Morse’s credibili§ee Cooper, 945 F.2d at 110
(“[E]vidence of dissimilar accidents may bdmitted when relevant to the witnes
credibility.”). To the extent Plaintiffsegk to admit evidence of any of the Ot
Accidents for any purpose other than noticairRiffs shall first move for the admissiq
of the evidence outsidedlpresence of the jury.

The Motion in Limine to Exclude Evider of or Reference to Other Accide
is denied without prejudice to @yt to specific evidence at trial.

E. Motion in Limine to Exclude Evidence of or Reference to Expansio
of MD600ON Flight Envelope

When the FAA originally certificated the aircraft in 1997, the aircraft's we
limitation at 7,000 feet density altitudeas 3,650 pounds, and its altitude limitat
when weighing 4,100 pounds whAg 00 feet density altitudgMorse Decl. § 6, EC
No. 165-6 at 3). The objective of the 1998Hili tests was to expand the flight envelg
to achieve the following: (a) expansiontbé gross weight limit at 7,000 feet dens
altitude from 3,650 to 3,850 pounds; and €lgpansion of the altitude limitation
4,100 pounds from 1,700 feet to 4,000 feet density altftutie. J 7. All of the
engineering tests relating to the expansion of the flight envelope were condu
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® In aerodynamics, an aircraft’s “flightivelope” refers to the capabilities of the

aircraft’'s design'and is defiddy a matrix of parametettsat includes airspeed, dens
altitude, and load factor (i.e., weight). The f||?|’_]t envelope is, in Iargne part, the
defined airspeed, density altitude, and wergistrictions within which the aircraft
%zrtlflcated and permitted by the FAA to opgera(Morse Decl. 1 3, ECF No. 165-6
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Boeing in 1998, prior to MDHI purchasing the MD600ON product likee.J 8.

A CBP accident investigation determinedytttat the time of Plaintiffs’ accident,

the helicopter’s gross wght was 3,834 pounds. (Dalton Decl., Ex. A (CBP Accident
Investigation Report) at 12, ECF No. 165t314). When Plaintiffs Younan and Chiad
Hessenflow heard an “explosion” from thdib@pter engine and the autorotation began,

the aircraft was flying at an altitude approximately 1,500 feetbove sea level; the

aircraft landed at sea levegDalton Decl., Ex. B (NTSB &ctual Report) at 1, ECF N

165-4 at 3). The density altitude at Ptdfs’ landing location was approximately -600

feet. (Morse Decl. 11 9-10, ECF No. 165-6 at 3).
1. Contentions of the Parties
MDHI contends:

Plaintiffs have alleged that MHI improperly expanded the MD600N’s
‘flight envelope,” stating that BHI ‘continued to expand the flight
envelope to alter the helicopter tarry additional weight to meet
operational and contractquirements knowing that the rotorcraft could
not meet the published autorotation rs.” MDHI expects Plaintiffs

to offer evidence of the expandedyfit envelope in an attempt to show
that MDHI behaved improperly andeated a dangerous flight condition
that contributed to Plaintiffs’ accident. This evidence should be excluded
as irrelevant and unfairly prejudicial.

(ECF No. 165-1 at 2 (quoting Second Am. Compl. 11 51, 63, 68, ECF No. 33)).

D.

Plaintiffs contend that “Plaintiffs do not introduce this certification history to

show it caused the accident at issue, but rather to show knowledge of an gngoi

problem with the autorotational charagstics of the MD600ON, which should ha

Ve

prompted MDHI to address this inadagy either by an aerodynamic change ... or by

training and warnings.” (ECF No. 179 at 23)laintiffs contend that “[e]vidence of

expansion of the flighénvelope goes to the heart of the issue of increasing the
operating weight and decreasing autorotal capability of the helicopter and t

consequent increased danger to the Plainafifisch in turn goeto Defendant’s failure

to warn and instruct.ld. at 29.
2. Analysis
It is undisputed that Plaintiffs’ accident took place within the original fl
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envelope, not the expanded flight eroypd. It is undisputed that Boeing—r
MDHI—conducted all of the engineering testéating to the exp@sion of the flight

envelope prior to MDHI’s purchase oEBMD600N product line in 1999. (Morse Degl.

1 8, ECF No. 165-6 at 3). Itis undisputedt MDHI has neveattempted to furthe|
expand the aircraft’s certificated flight\eelope, which has renmed unchanged sing

=

ot

e

Boeing’s 1998 expansion. (Hobbecl. 11 2, 4, ECF No. 165-5 at 2). Plaintiffs have
not shown that evidence of the expansion efflight envelope is relevant to the isslies

before the jury. Even if the evidence of expansion of the flight envelope has some

limited probative value, the Court finds thilaits evidence would cause unfair prejudice

to MDHI and waste timeSee Fed. R. Evid. 403. To thextent Plaintiffs contend that

evidence of the expansion of the flight eloye is admissible for the purpose of crgss-

examination of MDHI’s witnesses, the Codefers ruling until trial. The Motion i

-

Limine to Exclude Evidencoef or Reference to Expansion of MD600N Flight Envelppe

Is granted without prejudice to Plaintiffs moving for admission of the evidence optsids

the presence of the jury for a permissible purpose.

F. Motion in Limine to Exclude Evidence of or Reference to Departmen
of Labor’'s Adjustment After Recovery from a Third Party

1. Contentions of the Parties
MDHI “movels] in limine for an oder excluding all evidence, testimor

reference, mention, or argument relatindpepartment of Labor’s ‘Adjustment After

Recovery from a Third Party.” (ECF No. 166 at 2). MDHI contends:

The Department of Labor has WhaeessentlaII%/ a lieon any recovery by
Plaintiffs at trial. Evidence of tHaen violates the policy rationale béhind
the collateral source rule by necesigaintroducing evidence of a
collateral source of compensation foaiatiffs’ allegle Injuries. Further,
such evidence has no probative value and will only mislead t_he_llury.
Evidence of the Lien does not tend to prove or disprove MDHI’s liability,
nor does it assist the jury to detene Plaintiffs’ damages. Rather,
evidence of the Lien will only mislead the lll_er regarding the proper
calculation of Plaintiffs’ damagesf any. he Lien is therefore
inadmissible at trial.

’ To the extent certain t¢fie Other Accidents are rédal to the expansion of th

flight envelope, the admissibility of evidenmighe Other Accidestis discussed above.
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28

(ECF No. 166-1 at 2).
Plaintiffs assert:

El']he [Federal Employees’ Compensation Act (‘FECA")] statutory scheme
has a provision in‘its long form calcti@a, which is unique to FECA and

Is illogical and unjust in its applicatio®ECA takes a future credit for the
totality of any settlement or judgmiesgainst future wages and medicals
regardless whether the settlemenudgment was identitied as medicals,
lost wages, pain and suffering, permaandisability, or disfigurement. All
compensatory dollars received, after flowing through the form where
attorney’s fees and loss of consamiare deducted, are credited in favor
of [OffiCe of Workers’” Compengin] against future medicals.

(ECF No. 180 at 5). Plaintiffs assert tfratany jurors may have experience with state

workers’ compensation or private insucanand believe that Plaintiffs will receiye

benefits whether they win or losaditase. Such is not the caséd: at 7. Plaintiffs

contend: “[A]n explanation of the FECAroula is essential to Plaintiffs’ damages
claim because Plaintiffs can show the digmrtionate effects [5 U.S.C.] Section 8132

has on Plaintiffs’ recovery (as opposed tthi#se were privateector employees) and

excluding evidence of a federal ‘paybacktduture medical ‘surplus’ would unjust
enrich MDHI.” 1d. at 7-8.
2. Analysis

y

Under California law, “a pson injured by another’s tortious conduct is entitled

to recover the reasonable value of medozak and services reasonably required
attributable to the tort.”"Hanif v. Housing Auth., 200 Cal. App. 3d 635, 640 (198

(citation omitted). Plaintiffeiave failed to show how treanount of FECA benefits gr
the amount of a lien on Plaintiffs’ recovepyovides informatn relevant to “the
reasonable value of medical eand services,” or any othissue properly before the

jury. Even if evidence of the benefliad some probative value to a relevant is

and
8)

there is a substantial danger that evidesfcthe benefits received, the lien on those

benefits and the Long Form StatemeniRetovery would confuse and/or mislead
jury. Pursuant to Federal Rules ofitance 401 and 403, the Motion in Limine

Exclude Evidence of or Reference to Depeent of Labor's Adjustment Aftgr

Recovery from a Third Party is granted.
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G. Motion in Limine to Exclude Evidence of or Reference to Decembe
18, 1998 Letter from Tom Crosby to Duncan Hunter

On December 18, 1998, CBP Safety Offiaad Pilot Tom Crosby sent a leti
to U.S. Representative Duncan Hunter tieaCrosby’s concerns about the safety
the MD600ON helicopter. (Dalton Decl., EX(“Crosby letter”), ECF No. 167-3). Th
letter is co-signed by five other CBP fggo In the letter, Crosby states numer

er
of

e

DUS

opinions about the MDG600N’s design, ghit characteristics, and autorotati

on

performance, such as: “[T]he [MD600N’spain rotor system is only marginally

adequate for the weight ofdfaircraft.” (Crosby Letter &, ECF No. 167-3 at 2). “T
MDG60ON is overweight and oversized for guimary mission, particularly in terms
blade loading.” (Crosby Letter at BCF No. 167-3 at 4). “The MD600N bad

e
Df

ly

exceeds 2500 feet per minute rate of desoeatorotation at maximum gross weight.

Our night time mission weight is estimated to be 15 pounds under maximum
weight at takeoff.... [T]he estimated ratedescent at the above mentioned miss
weight is 2826 feet per minuteld.
1. Contentions of the Parties

MDHI “movels] in limine for an oder excluding all evidence, testimor
reference, mention, or argument telg to a December 18, 1998 letter from T
Crosby to Duncan Hunter.” (ECF No. 1672at MDHI contends: “The Crosby lett
should be excluded from evidence for thregasate reasons: (1) it constitutes ex
opinions offered by a lay witness and withfmundation; (2) it is inadmissible hears:
and (3) the danger of unfair prejudieeuld substantially outweigh the lettel
probative value.” (ECF No. 167-1 at 2).

Plaintiffs contend that “[the motiorhsuld be denied because, (1) the lettg
not proffered to establish the truth of the maffacts) asserted therein, but rather a
notice, (2) as submitted, the letter ist mxpert testimony, rad (3) the letter ha
probative value, especially
as to the defenses presented by MDHI, which substantially outweigh any prej
effect.” (ECF No. 179 at 27). Plaifis contend: “It is clear MDHI will argug
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comparative and non-party fault of the Ptdfa (CBP pilots) ad the CBP. If this i$

true, MDHI should not be peiitted to argue what Plaintiffs and CBP knew while at

D

the

same time excluding evidence of their comgkaeibout the safety of the helicopter| in

an engine failure and autorotatiorid. at 28.

Inreply, MDHI contendSThe letter did not give NDHI notice of defect—it gave
MDHI notice of opinions about the aircratquiring specialized experience, held
a lay person who failed to demonstrate anyification to offer them or any foundatio

for them. Thus, the letter did not provi@gitimate notice of a dangerous conditiop.

(ECF No. 185 at 2). MDHI contends:

The nature of MDHI's comparativeegligence defense will depend on the
evidence Plaintiffs present at trial.idttoo early to determine whether the
Crosby letter will beelevant to that defense; even if it is relevant, the
Rule 403 concerns likely will outweigimy probative value. Furthermore,
the argument is unpersuasive becatusi®es not explain how the letter
defeats any comparative faalaim that MDHI might have.

Id. at 3.
2. Analysis
To the extent Plaintiffs intend to offdére Crosby letter for the truth of the mat|
asserted, the letter constitutes hearsay whinbt admissible without Plaintiffs layin

a foundation that an exception applies. Ritighhave failed tday such a foundation.

\V

by
n

ter

g

To the extent Plaintiffs intend to offeraiCrosby letter for the purpose of showing that

MDHI had notice of a defect related taetMD600N helicopter, Plaintiffs have failg

to demonstrate that Crosby possessedh#eessary qualifications or foundation
competently state the opinions containedthe letter, such that notice could
reasonably inferred. To ¢hextent Plaintiffs intend to offer the Crosby letten
evidence of CBP’s and/or Plaintiffs’ compits in response to MDHI’'s comparati
fault defense, the Court defers ruling umtial. The Motion in Limine to Exclud
Evidence of or Referee to the Crosby Letter is granted without prejudice to Plair
moving for the admission of the Crosby letbertside the presence of the jury fo
permissible purpose.

H.  Motion in Limine to Exclude Reference to MDHI as “McDonnell
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Douglas”
MDHI “move]s] in limine for an ordeexcluding all reference to MDHI &
McDonnell Douglas.” (ECF No. 168 at 2). MDHI asserts:

Despite their similar-sounding nagyeMDHI and [McDonnell Douglas
Helicopter Systems (‘MDHS’)?are inpendent companies, separate from
one another. Each company plagatistinct role relative to the MD600ON
product line. MDHS designed teD600N, and manufactured, sold, and
delivered the accident helico tert@tﬂaorder Patrol. On the other hand,
MDHI purchased the MD60ON produdine after the Border Patrol
received the accident helicopter antetacontracted with CBP to train
Bllots in the MD600N.These companies are not currently, and never have
een, subsidiaries of one anotheafiliated with each other in any way.

(ECF No. 168-1 at 3). Plaintiffs respond:

Recognizil(\/l%that the defendant in this case is MD Helicopters, Inc. and
known as MDHI and not McDonnell Dowag, Plaintiffs essentially concur

in the Defendant’s motion, subjemtly to their su%ﬁestlon that counsel
meet and confer to seek agreenmnt statement than can be published
to the jury explaining the ownershrpstorKI of the type certificate and
manufacture and support of the MD 600N aircraft.

(ECF No. 173 at 2). In reply, MDHI asts& “MDHI is amenable to Plaintiffs

suggestion that the Court read a staeimto the jury summarizing the VariCJJS

connections each company has to the MD6R8Itopter, so long as both parties a
on the language of the statement.” (ECF No. 181 at 2).

Based upon the agreement of the parties, the Motion in Limine to EX
Reference to MDHI as “McDonnell Douglas” is denied as moot.

I Motion to Exclude Testimony of Donald E. Sommer Regarding
Helicopter Flight Training

1. Contentions of the Parties
MDHI moves pursuant to Federal Rule of Evidence 70Z2Zaudbert v. Merrell
Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993), “for an order excluding the testim

of Donald E. Sommer regarding helicoptight training.” (ECF No. 169 at 2).

Plaintiffs’ expert, Sommer, has offered ojoins related to the MD600N pilot trainir

1S

ree

clude

ony

19

provided by MDHI to Plaintiff Younan. Ghe 20 opinions listed in Sommer’s expert

report, MDHI challenges the following four:

4. Mr. Younan’s training from MDHivas deficient in that he was
trained by MDHI in autorotations in a different model helicopter,
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at a lighter gross weight;

5. Mr. Younan should have beevarned by MDHI that handling
gualities and characteristics for auttations in the MD-600N were
substantially different than those of the lighter F4 variant; ...

7. MDHI knew that CPB was operating its MD-600N at higher
weights and failed to warn thattawotations at those weights were
extremely difficult and might result in a crash; ...

9. MDHI should have either discontinued production of the
MD-600N, lowered the gross welght, trained pilots to safely
autorotate at higher weights an the pilots of the helicopters
dangerous handling qualities awctiaracteristics in high gross

weight autorotation....
(Sommer Report at 20, ECF No. 169-3 at 2)DHI challenges the related opinio

stated in Sommer’s report and depositiSee Sommer Report at 11-13, ECF No. 16

3 at 12-14; Sommer Dep. at 106-115, 117, ECF No. 169-4 at 11-21.

MDHI contends that Sommer is not djfied to offer these opinions becau
“[nJone of Sommer’s qualificatins relates specifically to heopter flight training,” he
has not investigated helicopter accidents wtrareing is directly at issue, and his wg

Se

rk

consulting on a textbook “does not qualify [hiag an expert in every subject in the

book.” (ECF No. 169-1 at 4, 6). MDHbatends that “Sommer’s opinions regard

ng

helicopter flight training should also be excluded as unreliable because they are pt

speculation without any factual supportd. at 7. MDHI contends:

Sommer did not look at other helicopter manufacturer training facility
training procedures in forming his opam. Accordingly, he has no factual
basis upon which to form an expespinion re ardlng the industry
standard of care.... [B]Jecause harmat offer a reliable opinion regarding
the industry standard of care, has no basis upon which to form an
opinion comparing MDHI’s training tthat standard and expressing what

IDHI should have done differen IP/Any testimony about helicopter
flight training would be wholly unreliablé.

Id. at 7-8.

Plaintiffs contend that MDHI's arguments go to weight and credibility
Sommer’s opinions, not their admissibility alitiffs contend that Sommer is qualifi
based upon his “combination of qualifications’aas-AA certificated flight instructol
an FAA certificated commercial helicopter fijlan FAA certificated Airline Transpo

of

D—<
o

t

Pilot, an engineer and a qualified aircrattident investigator and reconstructionjist.
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(ECF No. 174 at 8). Plaintiffs contenéttiMr. Sommer’s opinions—derived from h
learned disciplines—together with the record evidence support his opinions of ne
flight training by MDHI, which ag based on sound methodology and reli
principles.” Id. at 11.

2. Analysis

An expert witness may testify at triakife expert’s “specialized knowledge wi

assist the trier of fact to understand the enak or to determine a fact in issue.” H

R. Evid. 702. A witness must beudalified as an expert by knowledge, sKi

experience, training, or edation” and may testify “if1) the testimony is based up
sufficient facts or data, (2) the testimony is the product of reliable principle
methods, and (3) the witness has applied timeiptes and methods reliably to the fa

of the case.” Id.; see also Kumho Tire v. Carmichael, 526 U.S. 137, 141, 148-4

(1999). Expert testimony is liberalbdmitted under thEederal RulesSee Daubert,
509 U.S. at 588 (noting that Rule 702 is part of the “liberal thrust of the Federal

and their general approaohrelaxing the traditional aers to opinion testimony”)

S

glige
ble

5 an(
Cts
9

Rule

seealso Fed. R. Evid. 702 advisory committeates to 2000 amendments (“[R]ejection

of expert testimony is the exception rather than the rule.”).

The “trial judge must ensure that any and all [expert] testimony or evig
admitted is not only rel@ant, but reliable."Daubert, 509 U.S. at 589. “Concerning t
reliability of non-scietific testimony ..., thé®aubert factors (peer review, publicatio
potential error rate, etc.) simply are npphcable to this kind of testimony, who
reliability depends heavily atme knowledge and experiencetioé expert, rather thg
the methodology or theory behind itfangarter v. Provident Life & Accident Ins. Co.,
373 F.3d 998, 1017 (9th Cir. 200¢)tations omitted). In suctases, the trial court
gatekeeping role undebaubert involves probing the expert's knowledge &
experience.Seeid. at 1018. “It is the proponent tfe expert who has the burden

proving admissibility.” Lust v. Merrell Dow Pharms.,, Inc., 89 F.3d 594, 598 (9th Ci[/.
a

1996). Admissibility of the expert’'s propsd testimony must be established b
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preponderance of the evidencge Daubert, 509 U.S. at 592 n.10 (citation omitte
After review of the submissions of the pes, the Court finds that Plaintiffs ha
failed to establish that Sommtead adequate factual supparother foundation to forn
the opinions challenged by MDHiee Sommer Report at 11-13, 20 (opinions 4, §
9), ECF No. 169-3 at 12-14, 21 & SommerpDat 106-115, 117, ECF No. 169-4 at
21. For example, Sommer testified tha has not “lookedt other helicopte
manufacturer training facility training predures.” (Sommer Dep. at 121, ECF |
169-4 at 23). Plaintiffs have failed totaslish that Sommer, whose experience
training is primarily focused on fixed-wirajrcraft, possesses thequisite experienc

necessary to form the challenged opinionse Tlurt finds that Plaintiffs have faile

to establish that the opinions are stiffintly reliable to be admissiblé&ee Diviero v.
Uniroyal Goodrich Tire Co., 114 F.3d 851, 853 (9th Cir. 1997) (expert testimon

“unreliable and inadmissible” when an expfaited to “satisfactorily to explain the

reasoning behind his opinions,” renderifgs opinions “unsubstantiated a
subjective”);see also King v. Cessna Aircraft Co., No. 03-20482, 2010 U.S. Dis
LEXIS 50728, at *27-*28 (S.D. Fla. May 18, 2010 laintiff here has failed to me¢
the burden of showing how this expdtipugh experienced, may render a relig

N

NO.

and
g
d

y is

nd
t.
Pt
ble

opinion before the jury on this questiod.here is no showing in this record,

or

instance, that Sommer experexd a pilot’s control taken ovby a charterer or aircrajft

manager.”). The Motion to Exclude Stanony of Donald E. Sommer Regardi
Helicopter Flight Training is granted \Wwiut prejudice to Plaintiffs proferring
sufficient foundation for Sommer’s challenged opinions outside the presence
jury.

J. Motion to Exclude Testimonyof William Lawrence Regarding (1)
Missing Instructions or Warnings, and (2) Causation

1. Contentions of the Parties
Plaintiffs’ helicopter pilot training expert, Colonel William Lawrence, has op
that MDHI should have provided differentstnuctions or warnings when it traing
Plaintiff Younan to fly the MD600N, as wedls separate warnings to the CBP. (

- 26 - 09cv2136-WQH-BGS

g
a

of th

ned

1%
o

Col.




© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

Lawrence has also opined that the absenoedéin instructions or warnings duri
Younan's training caused the accident. M@dhtends that Col. Lawrence should
precluded from offering these opinions atltri®DHI contends: “The first opinion i

g
be

|92}

unreliable and unduly prejudicial becauseésibased exclusively on irrelevant and

inadmissible evidence of other accidentfie second opinion is unreliable becaus
constitutes pure speculation about whagmhave happened th&rounan received
particular instruction or warning during training.” (ECF No. 170-1 at 2).

Plaintiffs contend that Col. Lawrea’s opinions are based upon his 20 yeal
personal experience as a helicopter fligigtructor and his review of the Oth
Accidents involving the MD600N helicopterBlaintiffs contend that Col. Lawrence
testimony concerning causation is sufficieetause he testified that Younan “m
likely than not” would have reacted diffetgnon the day of the crash had he recei
different training. (ECF No. 175 at 12).

2. Analysis

To the extent MDHI moves for the exsion of Col. Lawrence’s opinions th
are based upon evidence of Other Accidenésiptbition is denied because the Court
found that evidence of the Other Accidentes admissible, as discussed above. Tq
extent MDHI moves for the exclusion @bl. Lawrence’s opiniothat the absence
certain instructions or warnings duringifhan'’s training caused the accident, the C
finds that MDHI’s “recourse is not exclusion of the testimony, but, rather, refutat
it by cross-examination and by the tesiimg of [his] own expert withessesHumetrix
v. Gemplus, 268 F.3d 910, 919 (9th Cir. 2001). The Motion to Exclude Testimo
William Lawrence Regarding (1) Missing Insttions or Warnings, and (2) Causati
is denied without prejudice to renewtaal with respect to specific testimony.
[ll.  Conclusion

IT ISHEREBY ORDERED that, as disssed above and at the March 29, 2
and April 25, 2013 hearings:

eit
A

s of
er
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Dre

ved

at
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the
Df
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on of

ny of
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013

(A) The Motion in Limine to Exclude Eglence of Negligence of Rolls-Royce and
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(B)

(©)

(D)

(E)

(F)

(G)

Boeing is denied without prejudice to objéotany specific evidence at trial.

(ECF No. 161).
The Motion in Limine to Exclude Refence at Trial to Alleged Negligence

and/or Apportionment of Fault to Custerand Border Patrol and Office of Air

and Marine is denied without prejudiceotgect to any specific evidence at tri
(ECF No. 162).

The motion in limine to preclude Phiffs from arguing that MDHI had a duty
to warn arising under state common law is graftéeiCF No. 163). The motion

DY

al.

in limine to preclude Plaintiffs from arguing that MDHI had a duty to warn
arising under 14 C.F.R. 88 21.3(a) and/or 21.3(f) is granted. Plaintiffs’ rgques

for attorney’s fees incurred in respondtoghis motion in limine is denied. No

later than seven (7) days from the deitis Order is filed MDHI may file a
supplemental reply brief limited to gending to Plaintiffs’ argument concerni
the applicability of 14 C.F.R. § 21.3(b).

The Motion in Limine to Exclude Evahce of or Reference to Other Accide

is denied without prejudice to object teesgic evidence at trial. (ECF No. 164).
The Motion in Limine to Exclude Edence of or Referaxe to Expansion of

19

nts

MDG600ON Flight Envelope igranted without prejudice to Plaintiffs moving for

the admission of the evidence outsidephesence of the jury for a permissible

purpose. (ECF No. 165).
The Motion in Limine to Exclude Evihce of or Reference to Departmen

Labor’'s Adjustment After Recovery from Third Party is granted. (ECF No.

166).
The Motion in Limine to Exclude Evihce of or Reference to the Crosby Le
is granted without prejudice to Plaiffsimoving for the admission of the Cros

of

tter
py

letter outside the presence of the junydgermissible purpose. (ECF No. 17).

® As stated above, this ruling does nottesta Plaintiffs’ claim of failure to war

in the context of MDHI’s training of Plaintiff Younan.

-28 - 09cv2136-WQH-BGS

—




© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

(H)

(1)

Q)

DATED: May 7, 2013

The Motion in Limine to ExcludBReference to MDHI as “McDonnell Douglas
is denied as moot. (ECF No. 168).
The Motion to Exclude Testimony &fonald E. Sommer Regarding Helicopter
Flight Training is granted without prejudice to Plaintiffs proferring a suffigient
foundation for Sommer’s challenged opinions outside the presence of the jury
(ECF No. 169).
The Motion to Exclude Testimony Wfilliam Lawrence Regarding (1) Missing
Instructions or Warnings, and (2) Causatis denied without prejudice to renew
at trial with respect to specific testimony. (ECF No. 170).

b i 2. ,@,4,
WILLIAM Q. HAYES
United States District Judge
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