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9 UNITED STATESDISTRICT COURT
10 SOUTHERN DISTRICT OF CALIFORNIA
o] BURURYMMOND | GASENO teevsbnn
BELL and VICKI HESSENFLOW,
ij vs. Plaintiffs, ORDER
15 ROLLS-ROYCE CORPORATION, a
16] Rovek PLE animp Y Ot Rolls
HELICOPTERS, INC. (MDHI), a
17| foreign corporation,
18 Defendants
19( HAYES, Judge:
20 The matter before the Court is the motiolimine to excludesvidence of a duty
21| to warn arising under 14 CK. 8§ 21.3(b) filed by the $®remaining Defendant, MD
22| Helicopters, Inc. (“MDHI"). (ECF No. 163).
23| 1. Background
24 On February 11, 2013, MDHI filed tivotion to Exclude Emence or Referenge
25| to Non-Training-Related Duty to Warn Otitean Duty to Comply with 14 C.F.R. §8
26| 27.1581-27.1589. (ECF No. 163).
27 On April 30, 2013, Plaintiffs filed #ir second supplemental brief related to
28| MDHI’'s motion to exclude evidence or reémce to non-training-related duty to wayn.
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(ECF No. 203). Plaintiffs quoted 14 C.F.R. § 21.3¢nd stated:

The determination of the factuglLiestion of the existence of a
‘defect’ is for the trier of fact, nothe Court. This Court should not
summarily rule, as a matter of lathat there is no ‘defect’ worthy of
reporting to the FAA under § 21.3, which is what MDHI seeks.

The essence of MDHI's supé)lemental a'\rAg[l)Jment wrongfully limits
§ 21.3 to a duty to report ‘accidents.’ ... HI's brief focuses on
gcgidgpt)s.( I)—Iowever, § 21.3 involves a duty to report a ‘defect.” 14 CFR

.3(a)-(c).

There is much more informati@vailable to a manufacturer and
Type Certificate holder than just ‘accidents.’

(ECF No. 203 at 2-3). Plaintiffs citedtloe September 29, 20Qhited States Gener
Accounting Office (“GAO”) Report and to thestemony of the former head of trainir
and lead pilot for MDHI regarding his knéedge of complaints by Customs and Bor
Patrol pilots. Seeid. at 6-8.

On May 7, 2013, the Court issued @nder granting the motion in limine |
preclude Plaintiffs from arguing that MDHI had a duty to warn arising under
common lawt (ECF No. 205 at 7-11). The Court granted the motion in limir

preclude Plaintiffs from arguing that MDH&d a duty to warn arising under 14 C.H.
8§ 21.3(a) and/or 21.3(f)d. at 11-12. The Court statétn the second supplemental

brief after oral argument, Plaintiffs raisdte application of 14 C.F.R. § 21.3(b).
later than seven (7) daysom the date this Order iBled, MDHI may file a
supplemental reply brief limited to responding to Plaintiffs’ argument concernin
applicability of 14 C.F.R. § 21.3(b).” (ECF No. 205 at 13).

On May 14, 2013, MDHI filed a supplentahreply brief regading 14 C.F.R. §
21.3(b). (ECF No. 215). MDHI states:

Plaintiffs argue that, even if MDHI is not required to report the prior
MDG60ON accidents, Section 21.3(poses a reporting obligation here

! Section 21.3(b) provides: “The holdsfra type certificate ... must report a|
defect in any produdar article manufactured by it thaas left its quality system ar
that it determines could result in any oé thccurrences listed in paragraph (c) of
section.” 14 C.F.R. § 21.3(b).

~ 2 As stated in the May 7, 2013 Ordeiistiuling does not relate to Plaintiff
claim of failure to warn in the context of MDHI’s training of Plaintiff Younan.
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because one of the occurces in Section 21.3(c) ‘could’ occur as a result
of the alleged autorotation probleffihus, Plaintitfs claim, MDHI had to
report a ‘defect'—not just an accident.
~ This argument fails for two reasons. First, Plaintiffs offer no
evidence that MDHI had notice of aheged defect from any source other
than the prior_accidents, which MDHI had no obligation to report.
Second, even if MDH] did have notice of a problem, it had no reporting
obligation under Section 21.3(b) besauhe alleged problems related to
autorotation do _not involve any of the occurrences listed in Section
21.3 c%.) Accordingly, the Courhisuld preclude Plaintiffs from arguing
that HI had any duty to warn under Section 21.3(b).
Id. at 2-3 (citation omitted).
[I. Discussion
Section 21.3(b) provides: “The holder of a type certificate ... must repol
defect in any product or article manufactubsdit that has left its quality system a
that it determines could resitany of the occurrencestiesl in paragraph (c) of th
section.” 14 C.F.R. § 21.3(b). Section 21.3(c) provides:

(c) The following occurrences mustieported as providkin paragraph]
... (b) of this section: ....

(4) A malfunction, failure, or dett of a propeller control system.
(5) A propeller or rotorcraft hub or blade structural failure. ...
E)S) A significant aircraft primary sictural defect or failure caused
filny autogenous condition” (fatie, understrength, corrosion,
etc.).
(9) Any abnormal vibration or lbieting caused by a structural or
system malfunction, defect, or failure.
(10) An engine failure.
gl_l) Any structural or flight control system malfunction, defect, or
ailure which causes an interfaa® with normal control of the
aircraft for which desgates the flying qualities.
14 C.F.R. § 21.3(c).
The Court finds that, based upon the ewice in the record, a reasonable j
could find that there was a “ddt” in the helicopter at isstthat “could result” in an

of the occurrences listed above which MDHI was required to report to the
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pursuantto 14 C.F.R. § 21.3(b). The issusanisation is a question of fact for the jury.

SeeKisbeyv. Sateof Cal., 36 Cal. 3d 415, 422 (1984) (“|dgligence and causation g
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guestions of fact for the jury.”) (citation omitted).
[11.  Conclusion

IT IS HEREBY ORDERED that the motian limine to exclude evidence of
duty to warn arising under 14 C.F.R. § 21.3(b) is DENIED. No later than Ma
2013, the parties shall file amgw jury instruction(s) proposed in light of the ruling
this Order.

DATED: May 22, 2013

G it 2. A
WILLIAM Q. HAY
United States District Judge
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