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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

ROGELIO CUEVAS ESPINOZA, ?BA(\?SE) NO. 10cv397 WQH
Petitioner,
VS. ORDER

MATTHEW CATE, Secretary of the
California Department of Corrections
and Rehabilitation,

Respondent]

HAYES, Judge:
The matter before the Court is tReport and Recommendation (ECF No. 40
United States Magistrate Judge Bernmardbkomal recommending that the Court d

Petitioner Rogelio Cuevas Espinoza’s Petitianirit of Habeas Corpus (ECF No. 1).

BACKGROUND FACTS!*

On March 10, 2001, Rosea Barajas hebédy at a convention hall in Natior]al

City to celebrate the baptisof her son. (Lodgment 6 at 2). Sandy Barajas, sis
Rosea Barajas and wife of Petitiones the child’'sgodmother. 1d. “[Petitioner]
attended the party but there was conthigtevidence about whether he was expe
there. Arturo, also known as Pedro Rivexad his brother, Adan Rivera, were t

'The Court recites the facts accordinghe factual findings of the Californ
Court of Appeal, which Petitioner does not dispusee 28 U.S.C. § 2254(e)(1)

presumption of correctness attaches to statet determinations of factual issues)|.
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[that Petitioner] would naattend the party.ld. at 2-3 (alterationemitted). “[T]here
were ill feelings between Adaand [Petitioner] due to a fight between the two abg
year earlier.”ld. at 2.

Shortly after the Rivera brioérs arrived at the partia fight erupted inside th
hall” involving Petitioner, the Rivera brothers and othdik. The evidence conflicte
as to whether Petitioner or Ad initiated the fight, but tHeght was eventually broke

up by others.ld. at 2-3. The fight left Petitioner injuredd. at 3. “[O]ne witnes$

described seeing a gadboae [Petitioner’'s] eye.1d. “Adan believedhe had broke
[Petitioner’s] nose because he was bleeding profusétl,. Barajas told everyone t
leave the partyld. Petitioner exited through a back d@wd the Rivera brothers a
others left through the hall's front entrande.

“Soon thereafter, [Petitioner] approach#ee Rivera brothers with a sen
automatic gun in his hand. Adan ran backands the hall. [Petitioner] fired into th
air. There was evidence [that Petitioner]mied the gun at [Arturo] Rivera, fired
[Arturo] Rivera’s feet or lower body, fickat the ground, fired toward the crowd
people outside the hall and fréoward [Arturo] Rivera as he fled. Some pec
struggled with [Petitioner] for the gunld. A neighbor heard a man yell, “I'm goir
to kill you, motherfucker,” and saw the martasing [Arturo] Rivera and shooting
him, while [Arturo] Riveracrouched behind a truckfd. Arturo Rivera was shot i
the right eye, which he lost as a residt. “There was not stippling or burning arou
the entrance wound, indicating the bullet vireed from a distance of more than thr
or four feet.” Id. Eight cartridge casings and alletifragment weregecovered.ld.
Based on the distribution of the cartridge ngsi it was determined that all the bull
had been fired from the same gun by a gunmian had been moving while firing t
gun. Id. “A number of people from the partyent to the police station to
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interviewed. [Petitioner’s] wife told ghgroup, ‘nobody rats, nothing will happen.’” The

interviews were taped.Td.
Petitioner fled to Mexicold. at 4.

-2- 10cv397 WQH (BGS)




© 00 N o g M~ W N PP

N NN N N N N NDND P B P B P P P PP
© N o 00 A W N P O © © N OO o » W N B O

In 2005, San Diego police officers stoppedar with expired registration ta
that was driven by Petitioneld. “[Petitioner] was very newous, and he provided th
officers with a driver’s licence the name of Victor Gallego and said the car belor
to a female friend."1d. Suspecting the driver’s licensas false, the police conduct
a records checkld. “As soon as [Petitioner] heard meas going to be arrested,
knocked one of the officers to the ground aled ficross a busy street. He was arre
nearby in a culvert.”d.

PROCEDURAL HISTORY
l. State Proceedings

In March of 2006, roughly five yearstef the shooting, Petitioner was tried
a San Diego Superior Court jury. Duritige State’s case, the prosecutor exam
witnesses on their statements to the paliogng interviews condued shortly after thg

shooting. The prosecutor sought to plagezpts from redacted tapes of the intervie

as prior inconsistent statements, pastltections recorded, or nonhearsay statemse
(Lodgment 3 at 5). Defense counsel olgddb the use of the statemerits.at 6. The
trial court instructed defense counsel ts@aspecific objections to statements on
tapes during the course witnesses’ testimonyld. Ultimately, the court overrule
each such objection raised by defense couridel.

Petitioner’s case consisted entirely f bivn testimony. The California Cot
of Appeal summarized Petitioner’s version of the events as follows:

_ [Petitioner] testified Barajas imed him to the party because his
wife was r(%_omq to be the child’s'godmothée arrived early at the party
because his wife said they needelp hieut before contacting his wife, he
had something to eat at the hallbdut 20 to 40 minutes later, he started
looking for his wife. He did not finder inside the haland he was about
to look outside when the Rivera broth@nd others arrived. [Petitioner]
indicated to Adan that he wanted to go outside. Adan, without warning,
punched [Petitioner]. [Ri#&oner] defended himself.

After the fight ended, [Petitioner] weout the back door of the hall.
He had been badIE/ beaten and waaidfand confused. His uncle told
him the Rivera brothers wantedkitl him, handed him a gun and showed
him how to use it. As [Petitioner] walked toward his car, the Rivera
brothers and other people confronted him. He fired the gun into the

ground and into the air to keep them away. He was surrounded b){cjoeople.

who were trying to get the gun frolm, and he beliwed they wou
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harm him if thelll/ got the gun. [ing the struggle, the grouP moved him
into the street; he stumbled but did fadt as they went over the curb. He
fired the gun until it would fire no moreHe alSo testified the gun fired
because people were ‘yanking’ at hand. Someonelled ‘Policia’ and
everybody dispersed. )fPetltloner] rarhie car and drove home. He did
not turn himself in because he wafsaid he would be imprisoned even
though he was innocent.

(Lodgment 6 at 4-5see also Lodgment 2, volume 5 at 675-765.).

While the tapes of the police interviewsr&deing played to the jury, the court

reporter did not report the audio. Thaltcourt later explaied that “it was no

£

necessary [to report the audio of th@ds| since the prosecutor had prepared

transcripts.” (Lodgment 3 at 13). During jury deliberations, the jury requested the

transcripts of the tapes. The court noteat the transcripts of the tapes had not Qeen

admitted into evidence, and suggested thratturt reporter read the transcripts to

jury. Defense counsel objected to playing thpes or reading the transcripts to

the
the

jury, as neither the tapes rbe transcripts had been adndtteto evidence. The co:[t
a

decided to send the tapes into the jury rawith a recorder for the jurors to use
listening device.

On March 3, 2006, the jury found Petitioner guilty of mayhand assault witl
a semi-automatic firearfand deadlocked on a countatfempted murder. The col
declared a mistrial on the attempted mumrtaint. On Septembé&8, 2006, the coul
sentenced Petitioner to a prison term of 29 years tb life.

On April 13, 2007, Petitioner directly apgled his convictions to the Californ
Court of Appeal on the following grounds: ¢t trial court erroneously admitted au
tape recordings of the police interviewspa®r inconsistent statements; (2) the t

court improperly allowed the ju to listen to the tapes dag deliberation; and (3) the

trial court should have gréed Petitioner’s motion for a metrial. (Lodgment 3 at 18

’Cal. Pen. Code 88 203; 12022.53, subd. (d)

*Cal. Pen. Code 88 245, subd. (b); 12628ubd. (a)(1), 12022.7, subd..(a)

*Petitioner was sentenced to a four-yieam for mayhem and a 25-year to |
term for personally dlschargi a firearm and causing great bodily injury during
mayhem (Cal. Pen. Code §12022.53, subd. (d)).
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38, 50). Petitioner’s reply laf concluded: “The entirpidgment should be revers:

13%

d

on multiple grounds of federal constitutional due process and jury error in considerin

extraneous evidence not admitted by the Gomith respect to police interviews
victims.” (Lodgment 5 at 24.). On Mdrd 2, 2008, the California Court of Appe
unanimously affirmed the rulings of the trial court in a written order. (Lodgmen
On April 20, 2008, Petitioner filed a ten for Review with the California
Supreme Court. Petitioner sought revievihaf California Court of Appeal’s decisic
denying his direct appeal on the grounds that: (1) the “case presents a
opportunity ... to delineate the boundaries oésas which use of batches of tapes
deny federal constitutional dpeocess”; and (2) “[e]xtraneous evidence heard by ¢
one juror denies a defendant his Sixth Amendment right to an unbiased jury
therefore, “the treatment of even accidenliglssn what is given the jury [i]s feder
constitutional error” (Lodgment 7 at 24, 31-32). Qune 25, 2008, the Californ
Supreme Court summarily denied the Petition for Review. (Lodgment 8).

On August 31, 2009, Petitioner filed a lrals corpus petition in the Californi

Supreme Court, asserting several claimsirieffective assistance of counsel an
claim alleging that the prosecution withheld evidence in violati@nady v. Maryland,

373 U.S. 83 (1963). (Lodgment 9). Petitioner subguently filed a Motion fof

Discovery and Interrogatories, dated October 23, 2009, to accompany his
petition filed in the California Supreme Court, in which he sougts; alia, evidence

to substantiate his ineffecévassistance of counsel claim¢$ECF No. 1-1 at 27-48).

On February 10, 2010, the California Supestourt summarily denied the petition, 3
did not otherwise rule on the Motion fordapvery and Interrogatories. (Lodgment 1

*Petitioner asserts both of these groundsdtbef in his fedeal Petition for Writ
of Habeas Corpus as claims 1-2e ECF No. 1 at 6-7.

*Petitioner asserts these grounds fdiefan his federal Petition for Writ of

Habeas Corpus as claims 388e Lodgment 9 at 3-4, ECF No. 1 at 8-9.

‘Petitioner incorporated by reference gg discovery motions that he hiad

previously filed in San Diego Superior Cou(ECF No. 1-2, at 2, 6).
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II.  Federal Proceedings
On February 18, 2010, Petitioner fildte Petition for Writ of Habeas Corp
(“Petition”) in this Court pursuant to 28 U.S.82254. (ECF No. 1). In his nearly 6

IS
DO

pages of briefing and exhibits, Petitioner raises six claims for relief — two dlaims

alleging deprivation of Petitioner’s right tlue process related to the trial cou

decision to play and permit the jury to rewi the police intervie tapes; three claims

alleging ineffective assistance of counseltedddo defense coun&ehlleged failure tc
investigate witnesses to the shootinggd @ne claim alleging that state prosecu
improperly withheld a list oWitnesses favorable todhdefense in violation drady
v. Maryland.

t's

ors

On May 28, 2010, Respondent filed anstuer to the Petition, contending that

Petitioner exhausted his stataurt remedies and tha&tlCourt should deny the Petitipn

on its merits. (ECF No. 16). Respondeontended that claimsne and two of thg

\U

Petition should be denied because they rawt cognizable on habeas review, gnd,

alternatively, that the state court’s deaisto deny claims onad two was not contrary

to, or an unreasonable application of, controlling Supreme Court precedent.
On September 7, 2010, Paiiter filed a motion for stay and abeyance purs
to Rhinesv. Weber, 544 U.S. 269 (2005). (ECF No. 21). Petitioner requested th

Court stay the Petition in abeyance to pehmit to fully exhaust claims one and two

before the California Supreme Court.

hant
At the

On September 15, 2011, the Coulbpted a Report and Recommendation issued

by the Magistrate Judge, addnied Petitioner’'s motion for stay and abeyance. (

FCF

Nos. 27, 28). The Court found that claiorse and two of the Petition are cognizable

federal claims that had been exbted before the Petition was filed.

On December 29, 2011, Petitioner filed avarse. (ECF No. 33). On January
10, 2012, Petitioner filed a Motion to Amenrhverse, along with a proposed Amenged

Traverse. (ECF Nos. 35, 35-1). OnrA@d8, 2012, the Magistrate Judge gran

ted

Petitioner’s Motion to Amend Traverse puasiti to Federal Rule of Civil Procedyre

-6 - 10cv397 WQH (BGS)
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15(a)(2), and stated that the Court would cdersthe Amended Travee in its entirety
(ECF No. 39).
On September 4, 2012, the Magse Judge issued a Report ¢

Recommendation, recommending that the Cdeinty the Petition in its entirety. (EC

No. 40).

On November 26, 2012, Petitioner @leObjections to the Report af
Recommendation. (ECF No. 43). On Debeml7, 2012, Respondent filed a respg
to Petitioner’s Objections. (ECF No. 4%)n February 6, 201Betitioner filed a reply
pursuant to Local Rule 7.1(e).

STANDARDS OF REVIEW
Review of the Report and Recommendation pursuant to 28 U.S.C. § 636(b)(1)

The duties of the district courtaonnection with a Report and Recommendal
of a Magistrate Judge are set forth ird&&l Rule of Civil Procedure 72(b) and
U.S.C. 8636(b)(1). When a party objecta Report and Recommendation, “[a] juc
of the [district] court sHamake a de novo determination of those portions of

[Report and Recommendation] to which oli@e is made.” 28 U.S.C. § 636(b)(1

A district court may “accept, reject, oraahfy, in whole or in part, the findings ¢
recommendations made by the magistrate judge.” Fed. R. Civ. P. &(h)so 28
U.S.C. 8 636(b)(1).

Review of the Petition pursuant to 28 U.S.C. § 2254(d)

In this case, review of the Petitiaa governed by the framework of t
Antiterrorism and Effective Death Penaltgt of 1996 (“AEDPA”) because the Petitiq
was filed in 2010, well aftethe Act’s effective dateSee Woodford v. Garceau, 538
U.S. 202, 210 (2003). As amended by AEDPA, 28 U.S.C. § 2254(d) states:

An application for a writ of habeasnpus on behalf of a person in custody

B Eiy Cloum (A Was BOLOICAeAte merits i State Court proceedmas

unless the adjudication of the claim—

(1) resulted in a decision that wasrary to, or involved an unreasonable

application of, clearly establishdéederal law, as determined by the
Supreme Court of the United States; or

-7 - 10cv397 WQH (BGS)
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(2) resulted in a decision that wassed on an unreasonable determination
ofthe facts in light ofthe evidence presentedire State court proceeding.

28 U.S.C. § 2254(d).

“Although AEDPA’s scheme is complexpaits provisions have been subjec
to multiple, sometimes conflictingterpretations, this muds clear: deference to stg
court determinations must follomn adjudication on the meritslambert v. Blodgett,
393 F.3d 943, 965 (9th Cir. 2004)When a federal claim hdmeen presented to a st:
court and the state court hdsnied relief, it may be presumed that the state ¢

ted

Ate

fourt

adjudicated the claim on the merits irethbsence of any indication or state-law

procedural principles to the contraryHarrington v. Richter, — U.S. —, 131 S. C{.

770, 784-85 (2011)see also Johnson v. Williams, 133 S. Ct. 1088, 1097 (201
(holding that when a state court rejects some claims on the merits but does not e
address a federal claim, thesea presumption subject to rebuttal that the state ¢
also adjudicated the federal claim on theitag “The presumption may be overcol
when there is reason to think some otigolanation for the state court’'s decisior
more likely.” Id. at 785 (citingYlst v. Nunnemaker, 501 U.S. 797, 803 (1991)).
Under 28 U.S.C. § 2254(d)(1), a state court decision is “contrary to” cl
established precedent if it “applies a rulatttontradicts the governing law set forth
our cases” or if it “confronts a set of facts that are materially indistinguishable f

decision of this Court and neverthelessvasiat a result different from our precedent.

Early v. Packer, 537 U.S. 3, 8 (2002) (per curiam) (quotation omitted). A decisi
an “unreasonable” application if the stabeid “correctly identifes the governing lega
rule but applies it unreasonably to tlaets of a particular prisoner’s caséNMlliams,
529 U.S. at 407-08. “[A] federdbbeas court may not isshe writ simply because tH
court concludes in its independent judgmdrat the relevant state-court decis
applied clearly established federal lasroneously or incorrectly.... Rather, tf
application must be objectively unreasonablatkyer v. Andrade, 538 U.S. 63, 75-7
(2003) (internal quotation marks and citations omitted).

-8- 10cv397 WQH (BGS)

B)
Kpres
court
ne

1 IS

e
on
nat




© 00 N o g M~ W N PP

N NN N N N N NDND P B P B P P P PP
© N o 00 A W N P O © © N OO o » W N B O

Under 28 U.S.C. § 2254(d)(2)[flactual determinations by state courts i
presumed correct absent clear and conr@evidence to the contrary, 8 2254(e)(
and a decision adjudicated on the merits in a state court and based on a
determination will not beverturned on factual groundsless objectively unreasonal
in light of the evidence presentiethe state-court proceedingMiller-El v. Cockréll,
537 U.S. 322, 340 (2003). “The cuin under AEDPA is nathether a federal cou

hre
1),
fact

—d

e

't

believes the state court’s determination wasrrect but whether that determination

was unreasonable -- a substantially higher thresh@&chfiro v. Landrigan, 550 U.S.
465, 473 (2007).
DISCUSSION
l. Claims One and Two: Deprivation of Due Process
In claim one, Petitioner contends tHhae trial court “denied Petitioner dt

IS

process and a fair trial [by] overrulingfdase objections to the prosecutor playing

entire tapes (with accompanying transcriptglthe recorded police interviews of t
witnesses, [and admitting the tapesholesale over valid defense objections
foundation and evidence code section 352ddgment 7 at 16; ECF No. 1 at 17).
claim two, Petitioner contends that the taalrt “deliberately g[ave] the jury tapes 1
in evidence during deliberation, constitut[imgyersable error of receipt of extranec
matters under federal constibnal law.” (Lodgment 7 at 25; ECF No. 1 at 2
Petitioner contends that “fifre would have been normviction without all thesg
compounded errors, and the case presents gswves of a denial of basic fairness :
due process....” (Lodgment 7 at 33; ECF No. 1 at 34).

The California Supreme Court summadbnied Petitioner’s Petition for Revie
which is presumed to be an adjudication the merits” within the meaning of AEDP]

ne
of
In
ot
DUS
6).

1”4

Aand

V,
A

See Harrington, 131 S. Ct. at 784-85. This Court must “look through” the Califgrnia

Supreme Court’s summary denial and revieg/state court’s last reasoned decisiot

®In support of claims one and two of the Petition, Petitioner incorporat
reference pages 1-32 of tition for review to the California Supreme Col
(Lodgment 7 at 1-32; ECF No. 1-11 at 2-34).
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claims one and two, which is the Cahihia Court of Appeal’s written decisign
affirming Petitioner’s conviction on direct appeatee id.; Yist, 501 U.S. at 8038
(“Where there has been one reasoned gidgment rejecting a teral claim, late
unexplained orders upholding that judgmentapecting the same claim rest upon the
same ground.”).

A. Decision of the California Court of Appeal

Petitioner does not rebut the followirecfual summary of the Court of Appeal
regarding the trial court’s evidentiary rulings:

_ The trial occurred about five years after the shooting and by that
time man%/ of the witnesses could ‘metmember all the details of the
events or festified to versions thigtered from their tped interviews with

the police. At trial, the prosecutor examined the witnesses on the
statements they made to the policel then sought admission of excerpts
from the taped’interviews of [Artur®&ivera’s sister Norma Soltero, his
cousin Evaelena Soltero, his aunagoina Soltero, Adan, and Barajas on
the basis the excerpts were admissié prior inconsistent statements
under Evidence Code section 1235, as past recollection recorded under
Evidence Code section 1237, omashearsay statements. Although the
defense had copies of the entirégemviews for a significant period, it
received copies of the final redactetérviews shortly before the hearing.

~The defense filed written objectionsttee use of the tapes. At the
hearing, defense counsel initially obgedto pl%/mg the tapes rather than
readlng the interview questions: wers. Defense counsel generally
conceded that the taped interviemwsluded statements admissible under
Evidence Code sections 123%hda1237, excePt for Barajas’ taped
statements, which defense counsel adguere not incoristent with her
trial testimony. Defense counsel, lexer, requested the court determine
admissibility on a line-by-line basis. &lecourt agreed, but stated it would
be more efficient if defense counsaised specific objections rather than
going through line-by-line of each rededttape on the record. Defense
counsel told the court he neededaalditional 20 minutes to examine the
excerpts and the court granted his request.

Following a recess, defense counsel objected to some of the
statements in the taped excerpts. The court ruled on the individual
statements, finding most of the statements were prior inconsistent
statements, past recollection recorded or were not hearsay because they
were not being admitted for the truth of the matter asserted.

(Lodgment 6 at 5-6 (footnote omitted@ealso Lodgment 2, volume 5 at 582-603, 626-
635, 641-642).
The Court of Appeal rejected claim oae the grounds that (1) the trial court

considered and ruled individually on each specific objection to statements |in th

-10 - 10cv397 WQH (BGS)
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excerpts; (2) the tapes did not contdlintlze police interviews but were limited

[0

selected statements; (3) the court didmose an improper burden on defense counsel

in requiring specific objections to particular statemérs;the trial court did not e
in admitting any statements under Califiar Evidence Code section 1235, as €
challenged statement either constituted arpniconsistent statement or was not be
offered for the truth of the matter asserted] €b) the trial court properly instructed t
jury regarding the statements on the tapesl any error with the instructions W
harmless. (Lodgment 6 at 5-10).

Petitioner does not rebut the following summairthe Court of Appeal regardir
the trial court’s decision to permit the juty play the police interview tapes duri
deliberations:

Tapes of the redacted interviewsre played for the jury but the
court reporter did not report them. During deliberations, the jury
requested transcripts of the tapederviews. ~The court noted the
interview transcriptions had ndbeen admitted into evidence and
suggested the court reporter read tfamscripts to the jury. Defense
counsel objected to playing the tapasie jury or reading the transcripts
because neither had been admitted &vidence. The court responded
that the contents of the interviewsre evidence, which could have been
recorded by the court reporter, butdd been agreed it was not necessary
for the reporter to transcribe tfgﬁ since the prosecutor had prepared
transcripts. Ultimately, when ielsame clear that the court would allow
the reporter to read the transcrifighe qu/, defense counsel requested
that the tapes be played instead becthes#ape is théest evidence’ and
the court agreed to"this request. Defense counsel did not specifically
object to the tapes being sent to thg wom with a recorder rather than
having the court reporteerIay the taper the Jur?/]. Durln? a subsequent
motion for a new trial, defense counselicated he had strategic reasons
for requesting that the jury hear the tapes during deliberations.

(Lodgment No. 6, p. 13.).

Noting that the tapes “were not formatiifered and admitteinto evidence” I(.
at 14), the Court of Appeal found that “tbeurt did err by sending the tapes into
jury room with a recordembecause it presented a danger the jury would give U

°The Court of Appeal rejected Petitionec@ntention that the court allowed t
defense insufficient time to review theterview excerpts to formulate speci
objections because “the record reflects thatcourt gave defeaxounsel all the tim

]
ach
ing
he
as

g

the
ndue

he
ic

D

that was requested, that is, 20 minutes,” &midthing in the record suggests the court

would not have provided additional time halleen requested.” (Lodgment6 at 7 n

-11 - 10cv397 WQH (BGS)
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emphasis to the tapedd. Nevertheless, the Court oppeal denied Petitioner’s clai
on the grounds that (1) Petitioner “waived exviof the issue ... by requesting that

m
the

jury hear the tapes and not objecting te tourt sending the tapes to the jury rgom

without a tape recorder”; and (2) “overalming evidence support[ed] the aggrava
assault and mayhem convictions, [and] ¢hisrno reasonable probability [Petition
would have received a more favorable rekal the jury not been provided with t
tapes during deliberations/d.

B. Recommendation of the Magistrate Judge

With respect to claim one, the Magate Judge recommended that the C
deny relief on the grounds thét) the California Court ohppeal’s decision was bast
on Petitioner’s failure to object to certaiat&ments, constituting a procedural def:

that is an independent and adequate Hasithis Court to dry relief; and (2) the

United States Supreme Coursheever ruled that the admissiof irrelevant or overtly

prejudicial evidence by a state trial coursidficient to warrant issuance of a wri

(ECF No. 40 at 13-14 (citingnter alia, Coleman, 501 U.S. at 729Holley v.
Yarborough, 568 F.3d 1091, 1101 (9th Cir. 2009))). The Magistrate J
recommended that the Court deny claino ton the basis that Petitioner has faileq
demonstrate that the jury’swiew of the police interviewapes during deliberations h
a “substantial and injurious” effect on the outcome of the trdalat 18 (citingBrecht
v. Abrahamson, 507 U.S. 619, 623 (1993)).

ted
or]
he

purt
pd
Ault

14

<

idge
| to
nd

Petitioner objects to the Magistrate Judge’s recommendations on the followin

grounds: (1) the Magistrateidge failed to consider vether Petitioner is entitled {
relief from the state trial court’s “introduota of extraneous information [to the jur
during deliberations;” (2) the Magistratedfje and the California Court of Appeal “h
misconstrued the objection ofetlape being played dt and called it harmless errq
that petitioner waived appellate review besmit is said by the Court that defer
counsel did not object which in fact defense counsel did object numerous
throughout tle proceedings;” and (3) the Magistrate Judge failed to con

-12 - 10cv397 WQH (BGS)

o]
vl
as

DI
1se
time
sider




© 00 N o g M~ W N PP

N NN N N N N NDND P B P B P P P PP
© N o 00 A W N P O © © N OO o » W N B O

Petitioner’'s argument that the state trial court used the incorrect jury instructior
constituting a “structural error.td. at 4-8.
C. Analysis
“[Nt is not the province of a federdlabeas court to reexamine state-court
determinations on state-law questionisstellev. McGuire, 502 U.S. 62, 67-68 (1991).
In conducting habeas reviewfaaleral court is limited tdeciding whether a convictign
violated the Constitution, laws, tieaties of the United State$d. The court’s habeas
powers do not allow for the vacatur of @nwiction “based on a hef that the trial
judge incorrectly interpreted the California Evidence Code in ruling” on| the
admissibility of evidenceld. at 72;see also Randolph v. California, 380 F.3d 1133,
1147 (9th Cir. 2004) (“A violation of statvidence rules is insufficient to constituyte
a due process violation."Jammal v. Van de Kamp, 926 F.2d 918, 919 (9th Cir. 199(1)
(“On federal habeas we manly consider whether theetitioner’s conviction violated
constitutional norms”).
In Jammal, where the petitioner on federal habasaserted that certain eviderjce
was improperly admitted against him at hisestaial in violation of his right to a fair
trial, the Ninth Circuit elaborated on theéarplay between stataw and federal habeas
corpus:
[W]e note that failure to complty witktate rules of evidence is neither a
necessary nor sufficient basis for grag habeas reliefWhile adherence
to state evidentiary rules suggesist the trial was conducted in a
procedurally fair manner, it is certiynpossible to have a fair trial even
when state standards are violat@bnversely, state procedural and
evidentiary rules may countenance processes that do not comport with
fundamental fairness. The issue for us, always, is whether the state
proceedings satisfied due Rroce_se; phesence or absamof a state law
violation is largely beside the point.
Jammal, 926 F.2d at 919-20.
In this case, the Court will declineadopt the recommendation of the Magistrjate
Judge to deny claim one on the procedursiditat Petitioner failed to object to certain
evidence at trial. Respondent failed to raseh a procedural default defense in|his

answer to the Petition, resulting in its waiveésee Morrison v. Mahoney, 399 F.3d

-13 - 10cv397 WQH (BGS)
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1042, 1046 (9th Cir. 2005) (“Procedural default, like the statute of limitations,

IS ar

affirmative defense.... We therefore ... hold thatdefense of procedural default should

be raised in the first responsive pleadingrder to avoid waivef). However, the
Magistrate Judge further recommended degyelief on the substantive merit of t
iIssue raised in claim one.

The Magistrate Judge correctly st@t“Although the [Supreme] Court has be
clear that a writ should be issued whemstitutional errors haveendered the tria
fundamentally unfairgee Williams, 529 U.S. at 375, it has not yet made a clear ru
that admission of irrelevant or overtlygpudicial evidence constitutes a due prod
violation sufficient to warranssuance of the writ.”Holley v. Yarborough, 568 F.3d
1091, 1101 (9th Cir. 2009). Because no suchlgieatablished federal law exists, t
Court cannot conclude that the Californiautt of Appeal’s decision to deny Petitior

relief from the trial court’s evidentiary rulgs, even if incorrect under California law,

was “contrary to, or involved an unreasonable application of, clearly established F
law.” 28 U.S.C. 2254(d)(1xee also Estelle, 502 U.S. at 67 (rejecting the conclus
that evidence was “incorrectly admitted ... guant to California law” as a basis 1
federal habeas corpus reliebfolley, 568 F.3d at 1101. The Court adopts
recommendation of the Magistrate Judge to deny claim one on this basis.

With respect to claim two, the Magiate Judge correctly stated that, u:ter

clearly established federaldaa federal habeas petitionemot entitled to relief fro
a trial error unless the error “had subsiEnand injurious effect or influence
determining the jury’s verdict.”Brecht v. Abrahamson, 507 U.S. 619, 637 (1991
(quotingKotteakosv. United Sates, 328 U.S. 750, 776 (1946)). The Ninth Circuit |
interpreted “substantial or injuriousfect” as meaning the petitioner would h3
received a more favorablesidt absent the erroBainsv. Cambra, 204 F.3d 964, 97
n. 2 (9th Cir. 2000). The California CourtAppeal recognized that “the [trial] cou
did err [pursuant to the California EvidenCode] by sending the tapes into the |
room with arecorder, because it preseatddnger the jury wodlgive undue emphas
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to the tapes.” (Lodgment 6 at 14). Howewe light of Petitioner’'s admission that
fired the gun, and the eye-witness testimony elicited against Petitioner at trial, th¢
finds that Petitioner has failéd adequately demonstratatithe trial court’s decisio
to permit the jury to review the tapes dgrideliberations “had substantial and injurig
effect or influence in determining thary’s verdict” on the mayhem and assa
chargesBrecht, 507 U.S. at 637. Accordingly, the Court of Appeal’s decision to f
claim two was neither contrary to, nan unreasonable dpgation of, clearly
established federal lawld. at 14-15. The Court adopts the recommendation o
Magistrate Judge to deny claim two.

Finally, Petitioner objects to the trial ctsijury instructions. Petitioner conten
the trial court’s instructions to the jumggarding the interview tapes violated
Fourteenth Amendment due process rigldgfore playing the tapes, the trial co
instructed the jury:

[T]he People are proposing to 1pl%y some tapes. These tage_s contaif
statements of withessesiwhave testitfied here fuge you. They’re being
played for your consideration to determine whether or not these previous
statements that were recorded weavagistent or inconsistent with their
testimony before you. Some of thertions have been redacted because
the Court felt that they were noteegant. And you may consider]] this
tape, this information you're gomﬂatéear for the purposes of testing the
credibility of the witnesses as wellias purposes of determining whether
or not what they said on therfoer occasion was in fact true.

(Lod. 2, 5 RT 644-45). Befordeliberations began, the trial court instructed the
in part:

During the trial, certain evidence wadmitted for a limited purpose. You

mfit&/ consider that evidence only for that purpose and for no other.

(CALCRIM No. 303.)

You have heard evidence of statemsethat a withess made before the

trial. If you decide that the witse made those statements, you may use

those statements in two ways:

1. To evaluate whether the wis®es testimony in court is believable;

AND

2. As evidence that the informatiam those earlier statements is true.
(CALCRIM No. 3.18))

“Federal habeas courts ... do not gratiefeas might a state appellate col
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simply because the instruction may haeeipdeficient in congrison to the CALJIC

model. The only question fars is ‘whether the ailing instruction by itself so infec
the entire trial that the resulting conviction violates due proceEstélle, 502 U.S. al
62 (quotingCupp v. Naughten, 414 U.S. 141, 147 (1973)¥ee also Donnélly v.

DeChristoforo, 416 U.S. 637, 643 (1974) (“[I]t must lestablished not merely that t

instruction is undesirablesrroneous, or even “univeléy condemned, but that |i

ted

violated some [constitutional right]”). “It mell established that the instruction ‘mgay

not be judged in artificial @ation,” but must be considered in the context of
instructions as a whobnd the trial record.Estelle, 502 U.S. at 62 (quotin@upp, 414

U.S. at 147). The Court has reviewed thd tr@urt’s instructions to the jury in the

the

context of the entire recordhe Court does not find that the instructions “so infected

the entire trial that the resultingrviction violates due procesdd. Accordingly, the

Court of Appeal’s decision to deny relief fnathe trial court’s jury instructions was
neither contrary to, nor an unreasonabldiapfion of, clearly emblished federal law.

[I.  Claims Three, Four and Six: Ineffective Assistance of Couns¥l

In claim three, Petitioner contends th& Sixth Amendment right to effective

assistance of counsel was violated whetrlakcounsel failed to investigate witnesses
to the shooting and failed to call those w#Bes to testify. (ECF No. 1-11 at 35).

Petitioner asserts that his wife, Sandy Barajase Petitioner’s defense counsel a
of percipient witnesses. #@ner contends that his coweishould have called the

list

5€

witnesses to testify on his behalf. Petitioasserts that Miguel R. Rubio and Silyia

Escamilla each informed Petitioner's defe counsel and/or defense counsel

investigator, prior to Petitioner’s trial, thitey were willing taestify to witnessing
someone other than Petitioner shoot ArtRreera. In claim ¢, Petitioner contend
that his counsel was ineffective for failitgconsult with and utilize a ballistics exp
attrial. In claim four, Petitioner contentiist his appellate couelswvas ineffective fo

S

S
Prt

9In support of claims three, four astk of the Petition, Petitioner incorporates

by reference pages 33-88d 59-67 of his habeas cormedition before the Californi
Supreme Court.” (Lodgment 7 at 33-52, 59-67; ECF No. 1-11 at 35-54, 61-69)
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not raising an ineffective assistance otinsel claim against his trial counsel on
same grounds raised in claims three and six of the Petition.

Respondent contends that Petitiortfems failed to meet his burden
demonstrating ineffective assistanceaificsel under the “doubly terential” standarc
applied on collateral review. With respect to claim three, Respondent asserts
appears ... defense counsel was aware d@lbged eyewithesseaédmade a strateg
decision not to call them to testify ontRener’s behalf.” (ECF No. 16-1 at 22
Respondent contends that “[d]efense counsel’s alleged failure to interview any
witnesses noted by Petitioner could not havejudiced the defense in this cas

because “[tlhe alleged eyewitnessestitaony would have den contradicted by

Petitioner’s own testimony. National jury could haveoncluded Petitioner did n¢
possess a gun and fire it repeatedlyegi the overwhelming evidence, includi
Petitioner’s testimony, which wasesented in this cased. With respect to claim six
Respondent contends that Petitioner hasdddadentify any specific ballistic expe
testimony that would likely have resultedammore favorable outcome at trial. W
respect to claim four, Respondent contethds Petitioner’s applate counsel was N
ineffective for failing to raise claims e and six on direct appeal because tl
underlying claims have no merit.

Petitioner raised his ineffective assistanteounsel claims for the first time
his habeas petition filed befthe California Supreme Court. (Lodgment 9). ]
California Supreme Court summarily rded the petition (Lodgment 10), which
presumed to be an adjudication “on therits” within the meaning of AEDPASee
Harrington, 131 S. Ct. at 784-85Because no reasoned state court decision exis
to claims three, four, or sithe Court must independently review the state courtre

A.  State Court Record

1. Trial Testimony

the
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During the prosecution’s case, Ramon Rubio Rodriguez testified that he

witnessed Petitioner pointing a gun at Artiivera (Lodgment 2, volume 2 at 10
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112), while Norma Alicia Soltero, sister ofthro Rivera, testified that she withessed
Petitioner shooting a gun into the air and at Arturo Rivera’s fégt.at 255-56.
Evaelena Gallegos, cousin oftAro Rivera, testified thahe witnessed the events but
did not see Petitioner with a gun; the mastor impeached Gallegos with her prjior
statement to police that she witnesstatitioner holding a small silver or chrome
handgun, walking towards Arturo Riverdd. at 394-95. Olivia Addison, who lived
across the street from the convention hall attiitme of the shooting, testified that ghe
heard roughly seven gunshots, and that Bagtiwas the only indidual she witnessef
holding a gun. (Lodgment 2, volume 3 at 448).

Petitioner was the only witness calledtestify by the defense. On dirgct
examination, Petitioner testifilethat he was beaten by the Rivera brothers insidg the

convention hall, eventually left througletback exit, was given a gun by his godfajher

to protect himself, and attempted to gehis car to drive home. Petitioner provided

the following answers to the following quests regarding the events that followed:

Q:  Where were you going to go when you got to your car?

A: | was going to go home.

Q:  So what happened? _

A: | got to the door. Boom, thegome out and they say éS anish
word), which means, you know, ‘théucker’'s thee.” And they
immediately surroundéd me.

Q: ...[HJow many people were out in front at that point?

A:.  There was a group of people. Probably like ten.

Q:  Allright. Did they confront ya?

A:  The one who confront[ed] me was Adan, Arturo and them guys.

: Allright. Did they grab ya?

2: Yes,%hey did. yarany

Q:  Describe what happened.

A: Okay. As | approached thaoor, they came out and they came
towards me. And | say — | sayou know, ‘stay back.” They %rab
me by my shirt. They are jugdnking me all ovethe place. "I had
the gun in my hand and | pulled back | said, ‘Look, man, I've got
a gun. Let me alone.” As | pullehe gun, pop, | shot one [bullet
into the floor.

Q:  Why did you do that?

A:  So [ could scare them off.

-18 - 10cv397 WQH (BGS)




© 00 N o g M~ W N PP

N NN N N N N NDND P B P B P P P PP
© N o 00 A W N P O © © N OO o » W N B O

>0

>0

>0 2O PO

>0 PO PO

P RO PO

Was anyone else holding on to you? _

Yeah, they were holding me. &hwere yankln% me all over the
place. As'they came towards mas they were there punching me
— they were punching me, hitting me. "I just — | pulled the gun — |
put the gun up in the air. | said them like two or three times,
Come on, guys, leave me alon®bp. ‘Come on. I've got a gun.

| don’t want to hurt nobod¥. You guysant to beat me up. Leave
me alone.” But they continue struggles. All those people were
grabbing me, they were pulling metemember one in the floor to
scare them. It was two to fosinots in the air — pop, pop, pop — so

| can scare them off....

Was a struggle going on? _ _
Yeah, struggle going on in the cirsle We were going to the left,
Eomg to the right as the gun in the air’'s going off. Next thing you
now, we were by the sidewalk. [dst my balance. 1 lost my
balance. And | caught them pulliny arm down. That’s when the
rest of the shots — | was like pgqmp, pop. There were all kinds of,
|I|_(de, shlokts fired — maybe thremur — while | went over to the
sidewalk.

Did you ever intentionally shoot argjybody’?
No, [ never aimed my gun at nobody. | hever shot at nobody.

Ieid you ever intend to kill anybody?
0.

All right. Now, about how many shots were fired, if you know?
Like I'said, it was one in the grounmaybe, like three or four in the
air while all that struggling was going on, and then, like another
three, four, maybe, when1 went over to the street when | kind of
lost my balance. kind of went back — oh excuse me — | kind of
went back like — pow. They wepellling my hand down. Pow. |
remember, like, turn — they weltie, turned me — pow — another
one.

Now, did you ever chase anybody with a gun?
No, I didn’t. | never chased nobody.

Did you ever chase anybody with a gun pointed at them?
No, [ never chased nobody pointing a gun at nobody.

Now, at some point did the fight stop? _
Well, actually, when the — whendhk- when the last shot was going
off, somebody — somebody said ‘the police’ or something like that.
It was a woman’s voice.” | gee everybody scattered, started
running.... | went ... to my car and left.

Where did you go?
| went straight home.

Where was the gun?
Still had the gun with me when | got home.
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(Lodgment 2, volume 5 at 708-12).

Petitioner provided the following answeosthe following questions on cros

examination:

Q: [H]ow many bullets were in [the gun] after you left?

2: !d%dn’t che%:/k that. [the gun] Y

Q: [W]hen you got into your caand you went home — ... you had that
gun with ya, right?

A:  Yes.

Q: Did you shoot that ?un until the bullets stopped coming out?

A:. Like’l said, the bullets ran out when we went pow, pow, the
bullets — it just stopped shooting.

Q:  To your knowledge, the gun was emptg? _

A: |figured it was as soon as it stopped shooting.

Q:  Was [Pedro] on the ground then?

A: ldidn’t see him get hurt.

Q: Vxell,t_vvhgt was the last ting you remember when the gun stopped
shooting”

A:  When they said — they mentioned ‘calle policia,, and they
mﬁgntloned it in Spanish.” | guesgerybody just scattered. | took
off....

Id. at 745-46.

2. Declarations attached to Petitioner's habeas petition befor
California Supreme Court

S_

e

Sandy Barajas, Escamilla aRdbio submitted written declarations that Petitioner

attached to both his habeas petition before the California Supreme Court @
Petition before this Court. In her em declaration, Sandy Barajas stated:

[O]n March 10, 2001, a&ttended the baptismal celebration in K-P

Hall, in the city of National City, Qdornia. | contacted the Law Firm of
Jan Ronis & Ronis on numerous tintesask [Petitioner’s] legal counsel
(Jan Ronis) why weren’t any of ¢Btioner’s] witnessg being called to
testify. He explained to me thifiey were going too and also advised me
that 'would be called to testify theoce€, | could not b@resent or attend
an%/ of the trial hearlngs. | wasve called or contaetl to be subpoena
to the trial nor any of tile witnesses bis behalf. To tis day, | have no
knowledge of why any ofis were never contacted. | provided the Jan
Ronis Law Firm with Seval withesses that were there on that day and
never contacted for their statementswill provide a list of witnesses
names at the end of this statemehtelieve [Petitioner] was unjustly

- 20 - 10cv397 WQH (BGS)

and




sentenced and deprived from his freedom without given the opportunity
to present the [Jevidence on his behalf....

(ECF No. 1-7 at 7).
In her sworn declaration, Escamilla stated:

| ... attended a baptismal celefiwa on March 10,2001. | am the
grandmother of the child who wasptzed. The baptismal celebration
was held in K-P Hall in the city &dational City, Califonia. On March 10,
2001, | witnessed the shootlngi and struggle for the gun outside of this hall
where the event took place. 1 was standing in front of the building K-P
Hall front door smoking a cigareti@hen the Rivera brothers were
walking out with other people. BotRivera brothergAdan and Arturo)
and their friends were all yellln%, s@aming and seem to be mad, excited
and they all had an a%swe attitude. They |mmed|atel?; headed towards
[Petitioner], yelling ere he is, get that puto.” They immediately
surrounded [Petitioner artmbgan to kick him, punch himand beat him
down to hurt [Petitioner]. [Pe |t|onalr!)ed to get away from the kicks and
punches of his attackers. | remember [Péetitioner]| telling the Adan and
Arturo (Rivera brothers) pleading them to _stop, that he did not want to
fight and that he ([Petitioner]) hadgun. [Petitioner] continued warn
them about the gun, and oné of the brothers said fo him that he did nof
have the balls to"shoot anyone. Thept kicking him and attacking him.
Then [Petltlonerl] shot one or tvahots into the ground and the brothers
began to struggle and more shots wees in the air, while someone in
the crowd at the same time was trytngtruggle for the weapon. That is
when | believe the shots begi go in all directions] then remember
hearing someone saying police, anldsaw someone else grab the gun
and tried to shoot [Petitioner] ashe ran across the street. | believe
from what | withessed the guy whdad the gun was the one who shot
Arturo and not [Petitioner] beCcausehe had a _readly ran off and no one
was hurt at that moment. | can identify all involved even the person
who shot thedgun at the end of the struggle. If summon[[ed to testify, |
will attest and testify irfavor of [Petitioner]. | also contacted the Law
Firm of Jan Ronis anddis and spoke with 'one of his investigators Juan
Lopez along with Jan Ronis in reda to my testimony. | told the
mve_stlc%ator that [Petitioner] had not shot the victim, and that | would
testify to my testimony. owevd was never contacted again and |
contacted them a few times and leftss@ges. | was never asked to appear
in trial or submit my testimony in front of a judge.
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22| 1d. at 4 (emphasis added). In his sworn declaration, Rubio stated:

23 | was inside the KP Hall location greeting incoming guest, and
friends who had ﬁrewously arrived when | heard an argument or what

24 sounded like a fight in the opposite roarnere | was in. | was told about

a fight in the dancing room area and | immediately ran towards the

25 individuals, but whatever it was Itad been stopped.” The individual
[Petitioner] was bIe_edlnlg from differeateas in his face, and | looked to

26 see who had been involved, and noticed my friends Adan and Arturo the

brothers were being held back byeav people they tdarrived with. |

27 was a little upset since they were ingpnmy celebration for my son, and

they had arrived with lots of fnnels who | had nevémnown or invited to

28 the'celebration. | was also concwiith [Petitioner] bleeding heavily from

the face and looked really injured, I guess Adan, Arturo and the friends
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along with family were still veryragry because namesere being yelled

to [Petitioner]. By this time evgone was making their way towards the

front entrance, once outside either Adarrturo yelled there is that puto

let’'s get him, and | turned to sedno it was and’it was [Petitioner] once

surrounded by at least 4-5 people another fight began, but this time

[Petitioner] was being jumped, thex@as someone screaming to leave me

alone, | have a gun'and | don't mato hurt anyone | saw it was

[Petltloner] trying to warn or scareqae, the fight continued that's when
heard and saw a gun being shot in the Aistruggle for the gun began

and everyone was trying to take control of it, while at the same time

kicking was going on"and [Petltloneq_stumble to the floor and a lot of

gun shots were fired towards all diections, someone yelled hey Police
eople ran all directions. Once everyone ran 2 shots were fired
owards Arturo from another short male in the group. | had always

told this story to the attorney’s helpa Juan, and I'was told | would heed

to tell this to the courts, but 1 neverceived a call or a time to appear and

tell my side. | also recall Ieavm% 2-3 messages for a Ronis Lawyer. | was

never asked to come to courts to tell them I'was a witness to this fight.

Id. at 2 (emphasis added).

B. Recommendation of the Magistrate Judge

The Magistrate Judge recommendedhyileg claim three, concluding th
Petitioner's counsel made a reasonable tactical decision not to investigate
Escamilla or Rubio to tesyif (ECF No. 40 at 25). The Magistrate Judge did
consider the above declarations, and found that the Petition contains md

“conclusory assertion that particular individieould have testifabthat he was not the

only shooter if only his attorney had investigd and called them as witnesses.ld”

At
or C
not

erely

at 21. The Magistrate Judge ramnended denying claim six on the ground that

defense counsel did not perform in an objectively unreasonable manner by fa
call a ballistics expert. TEhMagistrate Judge recommended denying claim 1
concluding that Petitioner’s appellate counselld not have been ineffective for failiy
to raise claims three and six on diregipeal because these underlying claims
without merit.

Petitioner objects to the Magistrate Judgecommendation to deny claim thr
on the grounds that: (1) “deficient perfance ... has been established in this ¢
because his counsel “failed to present@efgnse to the crine which Petitioner was
charged [and] failed to interview wisses who would corroborate third pa
culpability”; and (2) prejudice has beertasdished because evidence “that rais
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sufficient doubt ... to undermine confidencéha verdict” would have been introduc

had his counsel penfimed reasonably. Id. at 9. Petitioner objects to the

recommendation to deny claim six on the bdkat the Magistrate Judge improperly

found that “no expert witngscould have contributed fetitioner’s defense in the

manner presented.fd. at 11.

C. Analysis

For ineffective assistance of coundel provide a basis for habeas reli
Petitioner must demonstrate two things. First, he must show that counsel’s perfo

o
man

was deficient. Srickland v. Washington, 466 U.S. 668, 687 (1984). “This requites

showing that counsel made errors so@ezithat counsel was not functioning as

‘counsel’ guaranteed to the detlant by the Sixth Amendmentltl. Second, he must

show that counsel’'s deficient performance prejudiced the defehsé&his requires

showing that counsel’s errors were so@gsithat they deprived Petitioner “of a f
trial, a trial whose result is reliable.l'd. The standards under bdirickland and
section 2254(d) are highly deferentialdathey become “doubly deferential” wh
Srickland and section 2254(d) apply “in tandemidarrington v. Richter, 131 S. Ct

the

Alr

D
>

770, 788 (2011). Federal habeasirts approach an ineffective assistance of coynsel

claim with the “strong presumption” that counsel “rendered adequate assistance a

made all significant decisions the exercise of reasable professional judgment.

Cullen v. Pinholster, 131 S. Ct. 1488, 1403 (2011).

The state court record shows thatbi® and Escamilla each stated, in sw
declarations, that they informed Petitioner’gethse counsel prior to trial that they (
witnessed Petitioner shootingé ground and into the air; (2) witnessed a struggl|
Petitioner's gun involving several people) (geard someone yell “police”; and (|
witnessed someone other than Petitioner sRo@ra as everyone was dispersing fr
the scene. Rubio and Escamilla each stdtatiPetitioner’'s defense counsel did
follow up with them prior to trial. NeithdRubio nor Escamilla were called to test
at trial.
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On federal habeas reviewdiensel’s attention to certain issues to the exclu
of others [is presumed to] reflect[] trtactics rather than ‘sheer neglectRichter, 131
S. Ct. at 790 (quotingarboroughv. Gentry, 540 U.S. 1, 8 (2003) (per curiam)). “[T]I
guestion is not whether counsel’s actionseveasonable,” but rather, “whether th
Is any reasonable argument that counsel satiSfieskland's deferential standard!d.
at 788. To the extent Escamilla and/or Ruwyould have testified that an individu

al

other than Petitioner acquired possessioRatftioner's gun and shot Arturo Rivera

after “police” was yelled, this testony would have conflted with Petitioner’s
testimony that he retained possession efdhn at all times, that shots were fif
before, but not after, he heard “policayid that the gun would no longer fire bull
when he heard “police.” To the extenlito would have testified that an individy
other than Petitioner used a different gursh@ot Arturo Rivera after “police” ws
yelled, this testimony wodl have conflicted with Réioner’'s testimony that h
possessed the only gun at the scene, andlloéd were fired befe, but not after, h
heard “police.” Such conflictingestimony would have impugned Petitione
credibility. Jurors would have been less likely to believe Petitioestimony that he

ed
bts
al
S

D

D

1”4

did not intentionally shoot anyone and tih&t possessed the gun merely to protect

himself. As aresult, a conviction on theeanpted murder count, for which jurors we
unable to reach a verdict, would have bewme likely. Accordingly, the Court find
that reasonable, strategic, reasons existeddfznse counsel not to investigate or
these witnesses, even if these withessdscdntact defense counsel prior to tr
Pursuant to the “doubly deferentigfandard of naew required unde#rickland and
§ 2254(d), the Court concludes that the decision of the California Supreme C
deny relief as to claim three was neither camntto, nor an unreasonable application
clearly established federal lav.

With respect to claim six, the Courtdheonsidered Petitioner’s contentions t

_"In light of the sworn declaratiossibmitted by Rubio and Escamilla, the Cg
will grant a certificate of appealability as to claim three of the Petition.
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his counsel was ineffectiverfoot retaining an independduuillistics expert to testif
at trial. In light of the Court’s decisioas to claim three, the Court concludes 1
Petitioner has failed to adedaly demonstrate that the decision of the Califo
Supreme Court to deny relief was contraryotcan unreasonable application of, clea
established federal lawSee Turner, 281 F.3d at 876 (“The choice of what type
expert to use is one of trial strategy aleberves ‘a heavy easure of deference.
(quotingStrickland, 466 U.S. at 491)).

Finally, in claim four, Petitioner contes that his appellate counsel W
ineffective for failing to raise claims thread six of the Petition on direct appeal.
the same reasons the Court denied clahmse and six, discussed above, the C
concludes that the decisiah the California Supreme Court to deny claim four \

T~

hat

nia

Arly
of

as
—or
burt

VasS

neither contrary to, nor an unreasonabldiapfion of, clearly established federal law.

The Court adopts the recommendationhaf Magistrate udge to deny claim
three, four and six of the Petition.
lIl. Claim Five: Brady Violation

In claim five, Petitioner contends: “THeeople’s failure to comply with the

requirements dBrady v. Maryland violated Petitioner’s rightb due process and a fa
trial and warrants reversal of thenviction; along with a violation oBrady v.

Maryland on collateral attack.” (ECF No. 1-Ht 55-59). Petitioner asserts that

prosecution failed to disclose evidence “concerning[Sandy Barajas] knowing tha
were many eyewitnesses, including hdrseho knew petitioner was not the pers
who shot the victim.”ld. at 58. “But for the People’s Constitutional and Statu
violations, Petitioner would not have been convictddl."at 59.

S

T

the
t the
on

ory

Petitioner raised claim five for the first time in his habeas corpus petition

(Lodgment 9) filed before the Californiau@eme Court. The California Suprel
Court summarily denied the petition (Lodgme®), which is presumed to be

?In support of claim five, Petitioner inquorates té/ reference pages 53-58 of
habeas corpus petition before the CafifarSupreme Court. (Lodgment 7 at 53-
ECF No. 1-11 at 55-60).
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adjudication “on the merits” ithin the meaning of AEDPASee Harrington, 131 S.
Ct. at 784-85. Because no reasoned statd degrsion exists as to claim five, t
Court must independently review the record to determine whiedtgioner is entitlec
to relief.

The Magistrate Judge recommended tihat Court deny claim five becau
Petitioner's defense counsel was awaretltd withesses Petitioner alleges
prosecution failed to disclose. (ECF .N&D at 30-31). Petitioner objects to t
recommendation on the basis that the MagtistJudge impropsrirelied on a Sixth

E——

se
the

NIS

Circuit case that “does not have a linkdopreme Court precedent.” (ECF No. 43 at

10-11).

The Due Process Clause of the Feanth Amendment requires the State

disclose to criminal defendants favorable evice that is material either to guilt or

punishment.See Brady, 373 U.S. at 83Jnited Statesv. Agurs, 427 U.S. 97 (1976).

A Brady claim contains three essential eletseriThe evidence at issue must

favorable to the accused, either becausesxasilpatory, or bcause it is impeaching;
that evidence must have been suppresseceifytte, either willfully or inadvertently;

and prejudice must have ensudBahksv. Dretke, 540 U.S. 668, 691 (2004) (quotil
Strickler v. Greene, 527 U.S. 263, 281-282 (1999)). Be found unconstitutional,
failure to disclose must be “of sufficiesignificance to result in the denial of t
defendant’s right to a fair trial Agurs, 427 U.S. at 108.

In this case, even if the prosecution did fail to disclose Sandy Barajas’
witnesses to defense coundeétitioner cannot establishatthe was prejudiced as
result. As discussed aboB8andy Barajas stated in her sworn declaration: “I prov,

to

list o
a
ded

the Jan Ronis Law Firm witbeveral witnesses that wehere on that day and never

contacted for their statements. | will provalkst of withesses names at the end of
statement.” (ECF No. 1-7 at 7). Theseno evidence that Sandy Barajas gave
name to the prosecution that was not alsemyito defense counsel. Accordingly, &
failure to disclose by the prosecution contd have been “of sufficient significance
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result in the denial of the defdant’s right to a fair trial. Agurs, 427 U.S. at 108. The

Court concludes that the decision of @&ifornia Supreme Court to deny claim fi
was neither contrary to, nor an unreasonapfdication of, clearlgstablished feders:

law.

Ve

Al

The Court adopts the recommendation efitagistrate Judge to deny claim five

of the Petition.
IV. Evidentiary Hearing
The Court adopts the recommendation toé Magistrate Judge to de

Yy

Petitioner’s request for avidentiary hearingSee Pinholster, 131 S. Ct. at 1400 (“I
a claim has been adjudicatexl the merits by a state couatfederal habeas petitio
must overcome the limitation of 8 2254(d)(1)tbe record that was before that st
court.”).

CERTIFICATE OF APPEALABILITY

A certificate of appealability must be aloted by a petitioner in order to purs
an appeal from a final order in a@ion 2254 habeas corpus proceedBeg.28 U.S.C.
8§ 2253(c)(1)(A); Fed. R. ApP. 22(b). Pursuant to Rule 11 of the Federal R
Governing Section 2254 Cases, “[t]he distdotirt must issue or deny a certificate
appealability when it enters a final order adverse to the applicant.”

A certificate of appealability may issuenly if the applicant has made
substantial showing of the denial of@nstitutional right.” 28 U.S.C. § 2253(c)(2).
must appear that reasonaplests could find the district court's assessment of
petitioner’s constitutional claims debatable or wroBge Sack v. McDanidl, 529 U.S.
473, 484-85 (2000). The Coudrcludes that jurists of reason could find it debati
whether this Court was correctdenying claim three of the Petitioi certificate of
appealability iggrantedas to claim three.

CONCLUSION

IT ISHEREBY ORDERED that theeport and Recommendation (ECF No.

is ADOPTED, in part, in accordance with the mdis of this Order. The Petition f
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Writ of Habeas Corpus (ECF No. 1)ENIED. A certificate of appealability i
GRANTED as to claim three.
DATED: September 10, 2013

WILLIAM Q. HAYES
United States District Judge
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