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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

TARLA MAKAEFF, et al., Civil No. 10-CV-0940-GPC (WVG)
Plaintiffs, ORDER DENYING PLAINTIFFS’
OPENING MEMORANDUM
V. REGARDING DISCOVERY
DISPUTES
TRUMP UNIVERSITY, LLC, et al.,
Defendants.

[DOC. NO. 355]

|. BACKGROUND

On November 7, 2014, Plaintiffddd an Opening Memorandum Regarding

Discovery Disputes. (Doc. No. 355.) iovember 17, 2014Defendants filed a
Response. (Doc. No. 357.) On November 19, 2014, at 9:00 a.m., the Court

hel

telephonic Discovery Conference in tltigse, and a Case Management Conference

(“CMC”) in the relatedccase of Cohen v. Trump3-CV-2519-GPC-WVG. Mr. Jaso
Forge, Ms. Rachel Jensen, and Ms. Ambereskicipated on behalf of Plaintiffs, an

Ms. Nancy Stagg, Mr. BenjamiMorris, and Ms. Jill Martin participated on behalf
Defendants.
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Il. PSLEA)I(BI:E)I;IFS REQUEST TO RE -DEPOSE DEFENDANT TRUMP AND MR.

A. PLAINTIFFS’ ARGUMENT

In 2012, Plaintiffs deposed Defendd&unald Trump (“Defendant Trump”)

and Mr. Michael Sexton (“Mr. Sexton”), the former President of Trump Univefs

Plaintiffs now seek to re-depose Defendemimp and Mr. Sexton. Plaintiffs argue th

ty.
at

before they took these depositions, theyuested relevant documents, but Defendants

did not produce key documents until after the depositions. (Doc. No. 355 at &

Plaintiffs also claim thatp date, Defendants have faile®o produce some of the most

critical evidence. (Doc. No. 3%%5.) Plaintiffs assertéhthey are entitled to questio
Defendant Trump and Mr. Sexton aboug tubject matter of these later-produc
documents and other recent evidence. (Doc. No. 355 at5.)

Plaintiffs also claim that Mr. Sextongariously testified in his capacity as
Federal Rule of Civil Procedure (“Rule30(b)(6) witness omehalf of Defendant

n
ed

a

Trump University, LLC, and they now seekd®pose him in his Rule 30(b)(1) personal

capacity, or alternatively, to continbés deposition for good cause. (Doc. No. 355 at

13-14.) They argue that good cause exists-mpen his deposition because of the key

documents and other evidence requested fwridlr. Sexton’s deposition that were not

produced until after his deposition. (Doc. No. 355 at 18.) They also claim that M

Sexton submitted a declaration after disposition that contradicted his earlier

deposition testimony, and that they are emttittecross-examine him on his later-filed

declaration. (Doc. No. 355 at 18.)

Plaintiffs argue that they only depodedfendant Trump on the record for
hours and 19 minutes, and they now requedefmse him for thbalance of their 7
hour time limit. (Doc. No. 355 at 3.) Moreay®laintiffs seek 4 hours to examine M

Sexton in his personal capacityDoc. No. 355 at 15.) Plaintiffs state that they «

Y Plaintiffs took Mr. Sexton and Deferatalrump’s depositions in August an
September of 2012, respectively. (Doc. No. 357 at 17.)
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willing to conduct both depositions on dates and in locations convenient to tr
deponents to minimize the burden. (Doc. No. 355 at 15-16.)

Plaintiffs argue that, considering thepgortance of the issues at stake in this
action, the amount in controversy, and tieeds of the case, the burden on Defendant
Trump to sit for the balanac# his 7 hours does not outweigh the benefit. (Doc.
355at 16-17.) They also contend that,ghtiof Defendants’ failure to timely produce
key documents, it would be migestly unfair to deprivélaintiffs of the opportunity
to examine Defendant Trump and Mr. Sexasrio the evidendbat was not produce
until after their depositions. (Doc. No. 355 at 13; 15-16, 18.)

B. DEFENDANTS’ ARGUMENT

Defendants argue that more than tyears after deposing Defendant Trump

and Mr. Sexton, and just weeks beforediktended discovery deadline, Plaintiffs for
the first time seek an order allowing thémreopen these deptisns. (Doc. No. 357
at 3.) Defendants also argue that Pl&mtid not inform theCourt or Defendants o
their intention to re-depesDefendant Trump and Mr. Sexton when they requested at
extension to the previously scheduled disgry deadline of November 7, 2014. (Doc.
No. 357 at 14.) Instead, Defendants contéidintiffs represented to the Court and
Defendants that the purpose of the requeditgmbvery extension was so that Plaintiffs
could take 10 specifically identified depm@ns, not to reopen the depositions of
Defendant Trump and Mr. Sexton. (Doc. No. 357 at 14.)
Defendants contend that it was Pldfstidecision to depose Defendant Trump
and Mr. Sexton in August arfeptember of 2012. (Doc. No. 357 at 9.) They assert
that Plaintiffs were provided with the oppamity to conduct full and fair examinations.
(Doc. No. 357 at9.) Defendardlso argue that Plaintiffs took Mr. Sexton’s deposition
In his personal capacity, and therefore tisbpuld not be permitted to re-open
deposition. (Doc. No. 357 at 14.)
I
I
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C. RULING
1. REQUEST IS NOT UNTIMELY

Defendants argue that Plaintiffs anaking a last minute request to depose

these individuals. However, the facschvery deadline is December 19, 2014, and

although the request was made in fimatings, discovery hasot yet concluded.
Discovery may continue until theeddline, at the parties own peril.
2. PLAINTIFFS CHOSE TO CONDUCT THE DEPOSITIONS
In August of 2012, Mr. Sexton wadeposed over two day period.

September of 2012, Plaintiffs deposedddelant Trump for 3 hours and 19 minutes.

n

Plaintiffs now request to re-depose Defant Trump and Mr. Sexton because they

received numerous documerafier the depositions, and they want to be able to

qguestion Defendant Trump abdus net worth and Mr. S&n'’s role with Defendant

Trump University, LLC. Further, they asstrat they want to depose Mr. Sexton in h

individual capacity and they want to obtailarification regarding inconsistencies

between his deposition and declaration.
While it appears to be true thaefendants produced numerous docume

after Defendant Trump and Mr. Sexton wdeposed, the timing of depositions is

S

nts

a

matter of strategy. Plaintiffs choseditcelerate these depositions. Further, Defendant

Trump’s net worth could have been discuasdering the first deposition as most, if not

all, of Defendant Trump’s finecial information is publicallhavailable. Similarly, Mr.

Sexton’s role with Defendant Trump Univigys LLC was no secret by virtue of his

title and public position. Mr. Sexton could have also been questioned about h
during his first deposition.

Plaintiffs contend they did not deo®r. Sexton in his individual capacit
and seek to do so now in light of new documents more recently produced. Ho
Plaintiff not only already deposed Mr. Sexiarhis Rule 30(b)(6) capacity, but in h
individual capacity as well. The corpmdence between the attorneys regard

timing and scheduling of the deposition cleartgbishes this. Plaintiffs argue that t
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inconsistency between Mr. Sexton’s Deatson and his deposin testimony provides

good cause for re-deposing him in order taobtlarification. The Court disagrees.

Any inconsistency may be tde ground for impeachment at trial, but does not estab
good cause for a second deposition.

During the Discovery Conference, timurt explained tht the timing of

depositions is a matter of strategy and ¢asedefaults towards only getting “one bite

lish

of the apple.”_Se€ouch v. Wan2012 WL 4433479, *3 (E.D. Cal. Sept. 24, 2012.)

(The court ruled that dpite alleged failures tproduce documents, re-opening

deposition “would be unreasonably cumulatbreduplicative, and [plaintiffs] fail to
demonstrate an absence of ample opportanitikely benefit to warrant reopening [th
witness'] deposition.”); Dixon v. Certainteed Cof4 F.R.D. 685, 690 (D. Kan. 199¢

(“without a showing of need or good reason, courts genevallynot require a

deponent’s reopened deposition.”)

The Court acknowledges that the late production of additional disca

o)

e

)

ver

documents may be grounds for re-depositibis as discussed below, the Court does

not find good cause to allow Plaintiffsie®-depose Defendant Trump and Mr. Sexton.

3. REQUEST TO EXTEND DISCOVERY DEADLINE WAS

SILENT AS TO DE-DEPOSING DEFENDANT TRUMP AND
MR. SEXTON

The Court finds that the parties’ grourfds requesting an extension to the

discovery deadline tips the batze in favor of denying Plaiiffs’ request to re-depose

D

Defendant Trump and Mr. Sexton. Orp&sanmber 24, 2014, the parties submitted a

Joint Statement to the Court, seeking to extend the fact discovery deadline. Plainti

provided clear reasons for the extension regj@xplaining that they planned to depa
several individuals, all of whomvere named. At no time did Plaintiffs indicate or h
they wanted to extend discovery or Epdse Defendant Trump and Mr. Sexton.

October 1, 2014, the Court granted thetipa’ Joint Motion based on informatio
provided in the Joint Statement. By Sapber 24, 2014, when the Joint Statement\
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submitted, Plaintiffs should have known thénhey wanted to reopen Defendant

Trump and Mr. Sexton’s depositions. Thidi@acertainly seems like a bait and switch.

Plaintiffs requested and obtained a digery extension for one reason, and then

attempted to expand the discovafer the request was granted.
Therefore, Plaintiffs’ request to-gepose Defendant Trump and Mr. Sexton

is DENIED.

lIl. PLAINTIFFS’ REQUEST TO DEPOSE TRIAL WITNESSES
A. PLAINTIFFS’ ARGUMENT

Plaintiffs seek an order from this Copermitting each sid®e take additional

depositions after the close of discovefyany individual appearing on the opposing
party’s trial witness list othe opposing party who has not previously been deposec
(Doc. No. 355 at 20.) Altermigely, Plaintiffs propose that, upon exchange of the trial
witness lists prior to trial, each sidewd then have an opportunity to depose anyone
on the opposing party’s trialitmess list who had not yeebn deposed. (Doc. No. 355
at 15.)
Plaintiffs assert that Dendants will not agree to exchange their trial witness
list before the December 19, 2014, fact discpdeadline, and thus, Plaintiffs will not
have a chance to review Defendants’tndanesses until May of 2015. (Doc. No. 355
at 16.) They argue that will be too late felaintiffs to take the depositions of trial
witnesses if not already pesed, unless the Court provsden opportunity to conduct
depositions after the trial witness lists are produced. (Doc. No. 355 at 16.)
Plaintiffs argue that Defendantgiflemental Initial Disclosures identify 43
individuals, and more than 10 broad catéggof persons who are not listed by name.
(Doc. No. 355 at 17.) They state that tieywe prioritized their depositions through
their investigation and the evidence in theecasd attempted torget individuals mos
likely to play a significant role in their casechief and Defendantslefenses at trial
(Doc. No. 355 at 17.) However, they sttitat Defendants’ universe of potential trial

witnesses is comprised of potetly thousands of individualgand is vastly larger tha
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the permitted 20 party depositions and 10 nartypdepositions allotted to Plaintiffs.
(Doc. No. 355 at 17-18.); citing Doc. N82. Plaintiffs also request an order

compelling Defendants to properly idegtifthe name . . address and telephon

number of each individual likelp have discoverable informan” and to withdraw the

broad categories of people that appe&iaB.-F. of Defendants’ Supplemental Initial

Disclosures.

e

Plaintiffs argue that because this is a complex class action case and t

individuals appearing on Defendants’ initdisclosures far surpass the number

depositions allotted, they should not haveake a shotgun appoh or risk getting

ambushed at trial. (Doc. No. 355 at 5-®)aintiffs agree tht the same opportunity

should be afforded to Defendants so they take the depositiasf any witness who
has not yet been deposed in this case. (Doc. No. 355 at 17.)
B. DEFENDANTS’ ARGUMENT

Defendants refuse to exchange trial wgs lists with Plaintiffs or otherwise

agree that each side will have an opportubéfore trial to depose anyone appear

of

ng

on a trial witness list who has not yet beeposed. (Doc. No. 357 at 17.) They argue

that with this request, Plaintiffs seek gafeguard any of their failures to complete

depositions of potential trialiimesses by the discovery déad. (Doc. No. 357 at 1.

Defendants also assert that Plaintiffs sgeking a Court Order to allow them to take

an unspecified number of post-discovery deadline depositions without the requir

showing of good cause. (Doc. No. 357 at They argue that Plaintiffs’ request

premature, as trial witness lists are nbtestuled to be disclosed until May of 2015, a

S
nd

Plaintiffs have not provided any basis &or order allowing them to take depositions

after the discovery deadline. (Doc. No. 357 at5.)
C. RULING

The Court denies Plaintiffs’ request fan order permittingach side to take

additional depositions after the close ddativery of any individual appearing on the
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trial witness list of the opposing party who Inas previously been deposed. Plaintiff
request is premature, as designation ofvitnesses is not duantil May of 2015. It

IS unreasonable for either party to reveal their trial withesses at this time.

S

To the extent that Plaintiffs areq@esting that once these individuals are

named, they are then allowed to depose thieerequest is still denied. Fact discovery

ends on December 19, 2014. The Courtmolireopen discovery after it closes, ev

for a limited purpose. To allow discovery to blossom again in May 2015 c

en

oul

potentially open a Pandora’s Box of additiotiabovery disputes, causing further delay

of the trial. That such a practice is coddiin local rules irmnother jurisdiction, as

Plaintiffs argue, does not satisfy the goodssaequirement. While sound justification

may exist for this unusual procedure elser it is not one which has been adopted

in this jurisdiction. The Court is not ilnged to blaze a new trail and set a procedural

precedent that the considered judgemetti®focal bench has neetted or approved.

Deadlines are set for a reason and this Court will follow them absent

showing of good cause. Therefore, Plaintiffs’ request for a Court order permitting ea

side to take additional gesitions after the close of discovery of any individual

appearing on the opposing party’s trial veis list of the opposing party who has not

previously been deposed, is DENIED. Additionally, Plaintiffs’ request for a C

our

order allowing each side an opportunityd&pose anyone on the opposing party’s trial

witness list who had not yet been deposed, is DENIED.
IT IS SO ORDERED.

DATED: December 3, 2014

LN S

Hon. William V. Gallo
U.S. Magistrate Judge
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