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9 UNITED STATESDISTRICT COURT
10 SOUTHERN DISTRICT OF CALIFORNIA
11
12| VEGAS DIAMOND PROPERTIES, CASE NO. 10cv1205-WQH-BGS
LLC, a Nevada Limited Liability
13| Company, ORDER
14 Plaintiff,
VS.
151 LA JOLLA BANK, FSB, a California
Corporation; FEDERAL DEPOSIT
16| INSURANCE CORPORATION, as
Receiver for La Jolla Bank; OMAR
171 BENJAMIN WIGGINS, an individual;
18 and DOES I-X, inclusive,
19 Defendants
HAYES, Judge:
20
The matter before the Court is the Motion to Dismiss First Amended Complaint filed
21
by Defendant Federal Deposit Insurance Corporation (“FDIC”) as Receiver for La Jollg Ban}
22
FSB (“La Jolla Bank”). (ECF No. 97).
23
BACKGROUND
24
OnJanuary 8, 2010, Plaintiffs Vegas Diamond Properties, LLC (“Vegas Diamond”) anc
25

N N DN
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Johnson Investments, LLC (“Johnson Investments”) initiated this action by filing a Complain

in Nevada state court against La Jolla Bank and Action Foreclosure Services (‘Actio

Foreclosure”). (Ex. A, ECF No. 1-2). On January 13, 2010, Defendants removed the actic

to the United States District Court for the District of Nevada. (ECF No. 1).
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On April 21, 2010, the FDIC filed a motion to substitute the FDIC as receiver fpr La

Jolla Bank and to change venue to the SoutDestnict of California. (ECF No. 15). In May

2010, the claims contained in Plaintiff’'s comptaiwere submitted to the FDIC as part of

he

mandatory administrative review process required under the Financial Institution Reform
Regulation and Enforcement Act (“FIRREA”). (Decl. Douglas Heumann; ECF No. 97-2 1 2).
The FDIC disallowed the claims. On June 3, 2010, the FDIC was substituted as recegiver f

La Jolla Bank, and the action was transferred to this Court. (ECF No. 24).

OnJuly 14, 2011, Plaintiffs filed a First Amended Complaint (“the Complaint”) against

Defendants La Jolla Bank, the FDIC as receiver for La Jolla Bank, Action Foreclosure, Om:

Wiggins, Rick Hall, Martin Rodriguez, Frank Warren, R.W. Loveless, and Lynn Hein.

ECF

No. 94). The amended complaint alleged four new causes of action not contained in tl

original complaint. The four new causes of action were not submitted to the FD|C fo

administrative review under FIRREA. (ECF No. 97-2 | 2).

On July 28, 2011, Defendant FDIC filed a Motion to Dismiss the Complaint. (EC
97). On August 15, 2011, Plaintiffs filed an opposition. (ECF No. 98). On August 22,
Defendant FDIC filed a reply. (ECF No. 102).

On November 9, 2011, Defendant FDIC filed a Motion to File Documents Unde

in connection with their anticipated motion for summary judgment. (ECF No. 113).

- No.
2011

I Sea
On

November 21, 2011, Defendant FDIC filed a Motion for Summary Judgment. (ECF No|. 115

On December 27, 2011, Plaintiffs filed an opposition. (ECF No. 126). On January 3
Defendant FDIC filed a reply. (ECF No. 128).
On December 14, 2011, Defendant Frank Warren was dismissed from the case

Plaintiffs did not oppose his motion to dismiss. (ECF No. 124). On January 5, 20

201

becal
12, th

claims of Plaintiff Johnson Investments were dismissed because Johnson Investmernts fai

to substitute counsel in compliance with iCixocal Rule 83.3. (ECF No. 130). On February

9, 2012, Defendants Action Foreclosure, Rick Hall, Martin Rodriguez, R.W. Loveles

Lynn Hein were dismissed because Plaintitefhto serve those defendants. (ECF No. 1
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ALLEGATIONSOF THE COMPLAINT
In 2001 or 2002, Robert Dyson, Jr., an ownevafous real estate businesses, be
investing in a real estate development in Anza, California (“Anza Project”). (ECF No.
44-48). Dyson had a pre-existing financial relationship with La Jolla Bank that ing
personal relationships with La Jolla Bankress and officers including Frank Warren, R
Hall, Martin Rodriguez, R.W. Loveless, and Lynn Held. {1 36-43. La Jolla Bank ma

gan
94 1|
ludec
ch

e

a number of loans to Dyson, and Dyson attended weekly meetings and events at La Jo}la Ba

Id. 11 31-41. Dyson approached La Jolla Bank to obtain loans for the Anza Project,
Jolla Bank officials told Dyson that he needed to find an investor or equity partner t
“equity requirements” before La Jolla Bank would lend him funds for the prdje.c{. 49.

Dyson approached Doug Johnson, a principal of Johnson Investments, who a(

but L

D Mee¢

Jreed

help Dyson obtain funds for the Anza Project using Johnson Investments’ properties (“

Properties”) as collaterald. 11 50-55. In 2005, Dyson arranged for Johnson to take

ohns

loan

from Community National Bank in the amount of approximately $7.5 million securgd by

Johnson Propertiedd. { 56. The loan to Johnson was for two years with 7% interest-only

payments and the full balance due at the end of the two year pletiddb7. Johnson loaned

the Community National Bank loan proceeds to Dyson at 12% interest-only paymentsfor tw

years, with the full balance due at the entheftwo year period. Dyson provided no sec
for this loan. Id. § 58. Using the loan proceeds from Johnson, Dyson was able to
additional funds from La Jolla Bank for the Anza Projddt. 62.

Prior to obtaining the loan from Johnson, Dysiad encounteredégere resistance ar
trouble in proceeding with the Anza Project,” including community fighting over the pr
resistance from local Native American tribes, water rights disputes, and delays in the n
processld. 1 63. As alender to Dyson for the Arfzaject, La Jolla Bank was aware of the
adverse issues and delayg.  64. Dyson never informed Johnson of the problems wit
project, which persisted through the two year loan petidd] 67-69. Atthe end of the |o:
period, Dyson was unable to pay off the balance of the loan to Johids§in66.
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In lieu of paying off the loan to Johnson, Dyson brought La Jolla Bank, various

officers, and Dyson’s accountant Omar Wiggins into the transaction, structuring a ne

Bank

w log

to Johnson with which to pay off the Community National Bank loan and to make additiona

funds available to Dyson for the Anza Projedtl. 11 5, 70-71.

Johnson then introduced Dyson to Danny Tarkanian, a principal in Plaintiff \
Diamond, who agreed to help Dyson obtain funds for the Anza Project using Vegas Dia
property (“Vegas Diamond Property”) as collatetdl.f{ 73, 76. During negotiations for t
loan, Dyson made representations to both Johnson and Tarkanian that painted “a ve
financial picture for the Anza Projectld. { 72. Dyson failed to discuss with Johnson
Tarkanian the problems and delays Dyson was experiencing with the prajedt.75.

Without meeting, discussing, or negotiating vettyone affiliated with La Jolla Bank, Johng

/egas

mone

S
Y Stre

and

on

Investments and Vegas Diamond each received multi-million dollar loans from La JoIIT Ban

secured by their respective propertiés. | 77. Johnson and his wife personally guaranteed

the loan to Johnson Investments; Tarkanian, his wife, and his extended family per
guaranteed the loan to Vegas Diamoidl. | 79.

Under the terms of the loan documents with La Jolla Bank, Johnson Investme
Vegas Diamond were to pay approximately is¥%érest-only for two years with full balanc
due at the end of the two year terid. § 83. Under their respective deals with Dyson, Dy
was to pay Johnson Investments and Vegas Diamond approximately 11% interest-only
years, with the full balances due at the end of the two year tdrrfjf] 84-85.

“During the time Vegas Diamond and Johnson Investments were securing the
respective loan transactions with LIB, unbeknownst to Mr. Johnson and Mr. Tarkanian
was taking a $7.5 million loan from [La Jolla Basklcured with a first deed of trust agai
the Anza Project.d. § 89. “Unbeknownst to Mr. Johnson and Mr. Tarkanian, Dyson

the loan proceeds from Johnson Investments and Vegas Diamond to pay off other loan

sonal

Nts ar

D
72

son

for tv

=

Dyst
NSt
used

S Dys

had with [La Jolla Bank].”ld.  92. Within a month after the loans from La Jolla Bank to

Johnson Investments and Vegas Diamond closed, Dyson defaulted on his first

payments to both the companidd. § 101.
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“[T]e Anza Project, which was only worth around $15 million, was securing logns in

the amount of $32.5 million — the loan from [Ldld@ank] to Dyson secured by a first [de

ed

of trust] on the Anza Project and the loansiemo Dyson by Johnson Investments and Vegas

Diamond secured by a second [deed of trust] on the Anza Projdcf]"95.
“[A]ll communications, negotiations, documents preparation, signatures and

activities [regarding the loans from La Jd&lank to Johnson Investments and Vegas Diam

were done exclusively with Dyson and Wiggingd. § 104. “Neither Mr. Johnson nor Mr.

othe
pnd]

Tarkanian were ever in any communicatiootbrer contact with [La Jolla Bank]... Dyson and

Wiggins negotiated the terms of the loans from [La Jolla Bank] to Johnson Investme

Nts ar

Vegas Diamond, provided and assisted in the preparation of the loan applications, arranged

the appraisal, and took each loan document to the home of the individual borrodefs

106. “Dyson and Wiggins, as well as [La J@knK]... solely controlled what documents and

information were made available to Mr. Johnson and Mr. Tarkanian in conducting du

diligence regarding their respective loan&d’ I 107.

La Jolla Bank failed to disclose to Plaintiff that La Jolla Bank “had a longterm

relationship with Dyson; monies from the loan transactions with the Plaintiffs were bein

g use

to repay other loans [La Jolla Bank] had made to Dyson; there were problems with the An:

Project affecting its viability and financial stability; [and] the entire transaction was depé
on Dyson’s ability to repay the loans given the shaky financial web Dyson created t
Wiggins [and La Jolla Bank]....1d. 41 134, 142, 147, 162, 167.

As of September 9, 2009, La Jolla Bank wasesttip an “Order to Cease and Des
issued by the Office of Thrift Supervisiold. § 112. The Office of Thrift Supervision fout
that La Jolla Bank had engaged in uesaind unsound banking prags which resulted i
inadequate asset quality, earnings, liquidity planning, and capital Ié¥efsl12. The Office

of Thrift Supervision found that La Jolla Bank had been aware of potential self-dealit

nder
Nroug
St"
d

—

g an

other misconduct by certain bank officeld. § 119. On or about February 19, 2010, La Jolla

Bank was notified that the Office of Thrift Supervision was closing La Jolla Bank and tf

FDIC was appointed as receiveld. § 115.
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The Vegas Diamond Property and the Johnson Properties were sold at Trustee
on or about March 20111d. § 121. “Action Foreclosure failed to publish and post
appropriate notices prior to conducting the Trustee’s Salekl..f 122.

The Complaint alleges nine causes of action against Defendant La Jolla Bank
(1) fraudulent concealment; (2) negligence for failing to disclose material facts; (3
conspiracy; (4) breach of the implied covenaingood faith and fair dealing; (5) aiding a
abetting deceit; (6) intentional misrepresentation; (7) equitable relief; (8) tortious breac
implied covenant of good faith and fair dealing; and (9) negligence regarding notice
Trustee Sale. Plaintiff requests compensatory and punitive damages, cancellatio
Trustee Sale, attorney’s fees and costs, and such further relief as the Court deems ¢

DISCUSSION

Federal Rule of Civil Procedure 12(b)(6) permits dismissal for “failure to state a
upon which relief can be granted.” Fed. R. CiviEb)(6). Federal Rule of Civil Procedu
8(a) provides: “A pleading that states a claim for relief must contain... a short ang
statement of the claim showing that the pleader is entitled to relief.” Fed. R. Civ. P. &
Dismissal under Rule 12(b)(6) is appropriate where the complaint lacks a cognizab
theory or sufficient facts to support a cognizable legal thedeg. Balistreri v. Pacifica Polic
Dep’t, 901 F.2d 696, 699 (9th Cir. 1998)avarro v. Block250 F.3d 729, 732 (9th Cir. 200
(“A Rule 12(b)(6) motion tests the legal sufficiency of a claim.”). “[F]Jor a complair
survive a motion to dismiss, the non-conclusory factual content, and reasonable inf
from that content, must be plausibly suggestive of a claim entitling the plaintiff to rg
Moss v. U.S. Secret Serg72 F.3d 962, 969 (9th Cir. 2009) (quotations omitted).

l. Dismissal Pursuant to 12 U.S.C. Section 1823(e)

Defendant FDIC contends that the claims of Plaintiff Vegas Diamond are baj

'S Sa
the

FDIC
civil
d

n of tf
of th

N of t

-

ropet
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re

| plai
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e leg
e
1)
It to
erenc

elief.”

sed o

fraudulent inducement and misrepresentations that occurred outside the loan documients ;

that Plaintiff cannot recover for such clainieged against the FDIC as a receiver. Defeng

Jant

FDIC contends that “the entire action should be barred by 12 U.S.C. § 1823(e), as Plainti

are litigating against the FDIC based on side agreements with Dyson and [La Jolla
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25
26
27
28

which are not contained within the loan documents.” (ECF No. 97-1 at 6).

Plaintiff contends that the claims against FDIC seek redress for “the direct fraud
Jolla Bank] and that La Jolla Bank’s “fraudulent actions in rendering the loans are then
ample and sufficient grounds to sustain an action for damages.” (ECF No. 98 at
Plaintiff contends that La Jolla Bank “willfully failed to tell and withheld” information fr,
Plaintiff “that Dyson was encountering severe resistance and trouble in proceeding \
Anza Project.... and the entire transaction was dependent on Dyson’s ability to re
loans....” Id. at 14-15. Plaintiff contends that “special circumstances” imposed a duty
Jolla Bank to disclose such material facts, including that “it had a relationship with Dysq

that] monies from the loan transactions with the Plaintiffs were being used to repay oth

by [L
nselvi
11-12
DM

vith th
pay tl
on L&
n[an

br loa

[La Jolla Bank] had made to Dysond. at 13-15. Plaintiff contends that it is not attempting

to rely on any side agreements to varylttam documents, but that “information that was

provided to the Plaintiffs... constitutes the problem” in this cddeat 12-13 (emphasis in

original).

Section 1823(e) bars the use of extrinsic agreements to diminish or defeat the
interest in an asset, unless the agreement documents meet the specific requirement
in the statute. 12 U.S.C. § 1823(e) provides that:

No agreement which tends to diminish or defeat the interest of the Corporatio

in any asset acquired by it under thistggcor section 1821 of this title, either
as security for a loan or by purchase or as receiver of any insured depositor

institution, shall be valid against the Corporation unless such agreement (A) i$

in writing, (B) was executed by the depository institution and any person
claiming an adverse interest thereunder, including the obligor,
contemporaneouslyéwnh the acgwsmprnhmf asset by the depository institution,
(C) was approved by the board of directors of the depository institution or its
loan committee, which approval shall be reflected in the minutes of said boarg
or committee, and (D) has been, continuously, from the time of its execution, ar
official record of the depository institution.

An agreement that does not comply with&3(e) shall not form the basis of a cla
against the FDIC as receiver. 12 U.S.C. § 1821(d)(9)(A).

housc. s 1821(d)(9)(A) provides that “any agreement which does not meet the requirem
forth in section 1823{eof this title shall not form the basis of, substantially comprise, a claim against
receiver or the Corporation.”
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In Langley v. FDIC 484 U.S. 86, 108 S.Ct. 396 (1987), the Supreme Court hel

an “agreement,” which cannot diminish the FDIC’s interest in acquired assets, is not

J that

imite

to express promises or representations but includes unrecorded misrepresentations
conditions to performancelLangley v. FDIC 484 U.S. 86, 108 S.Ct. 396 (1987). The

Supreme Court concluded that “8§ 1823(e) bars the defense that the [promissory] n

pte w

procured by fraud in the inducement even wherfthud did not take the form of an exprgss

promise.” Id. at 90.
In Brookside Associates v. Rifkidebtors brought action against Resolution T

Corporation as receiver for the bank that sold condominiums to the delBoyekside

rust

Associates v. Rifkjat9 F.3d 490 (9th Cir. 1995). The debtors alleged that they were mijsleac

into the purchase based on fraudulent misrepresentations and concealment rega

appraisal value of the condominiums. Specifically, debtors alleged that the bank

ding

and |

officers stated a higher appraisal value than was accurate and refused to disclose thg accL

appraisal value upon request by debtors. Tonwrf Appeals for the Ninth Circuit appligd

§ 1823(e) and the Supreme Court’s decisidraingleyto conclude that 8 1823(e) barred

claims for fraudulent and negligent conceaftnagainst Resolution Trust Corporation

he

as

receiver. The Court of Appeals concluded tBxbokside's allegations describe just the sort

of secret agreement in relation to a loan Lizatgleyfound violated the public policy behind

the statute.” Id. at 496. The Court of Appeals concluded that Brookside cannot

avoid

application of the statute “by recasting the bank officers' active misrepresentation that tt

appraisal value was $1.78 million as an omission of the fact that the actual appraisals we

lower. That logic would reward artful pleading and thwart the... policy, as nearly

fraudulent misstatement can also be characteageddeceitful concealment of the true s

every

[ate

of affairs.” 1d. at 497-98. The Court concluded that Brookside “could have protected itsel

by insisting that the ‘secret agreement’-the false appraisal-be incorporated in the loe

documentation... [and that § 1823(e)] bars Brookside’s lawslait.at 497.

SincelLangley “a line of federal decisions extends section 1823(e) to claims for

fraud

and misrepresentation based on non-disclosures of fact.... These cases conclude¢ that

-8- 10cv1205-WQH-BGS
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unlawful omission is a form of ‘agreement’ to which section 1823(e) apphegéz, Ltd. v,
Resolution Trust Corp876 F.Supp. 1135, 1141 (C.D.Cal. 1995) ciMafullough v. FDIC
987 F.2d 870 (1st Cir. 1993DIC v. Bell 892 F.2d 64 (10th Cir. 198%ert. dismissed}96
U.S. 913 (1990)FDIC v. Hudson 800 F.Supp. 867 (N.D.Cal. 1990). “[S]ection 1823(e)
applies as much to misrepresentation cldiased upon non-disclosures as to those based upor
affirmative assertions.” Avirez, 876 F.Supp. at 1141. Section 1823(e) “embraces |both
affirmative claims and defenses and extendsgoraents asserted in terms of contract or tQrt.”
F.D.I.C. v. LeBlang85 F.3d 815, 821 (1st Cir. 1996ge also McCaugherty72 F.Supp. at
1136 (observing that other courts have held section 1823(e) to “preclude the asseartion
affirmative claims against the FDIC for torts of misrepresentation or breach of fiduciary dut
where the tort is based on a secret, side agreement not reflected in [bank] records.”)
In this case, Plaintiff asserts causes of action for fraudulent concealment, negligenc
civil conspiracy, breach of the implied covenahgood faith and fair dealing, tortious bregch
of the implied covenant of good faith and fair dealing, aiding and abetting deceit, inteptione
misrepresentation, and equitable relief. The factual allegations underlying all of Plajntiff’s
claims are based on Dyson’s misrepresentations regarding the financial condition of ;Le An
Project and La Jolla Bank’s failure to disclose material facts regarding the Anza Project ar
its relationship with Dyson.
Plaintiff alleges that Dyson misrepresented that the proceeds from the loans wpuld |
used to obtain more property and mappingterAnza Project, and that Dyson would repay
the loans in two years. (ECF No. 94 | 81-85). Plaintiff alleges that Dyson intentjonall
misrepresented a “very strong financial picture for the Anza Project,” when, in fact, the projec
was facing “many and varied problems anfficlilties.” (ECF No. 94 1 74, 75). Plaintiff
alleges that La Jolla Bank failed to disclose material facts that La Jolla Bank “had a long-ter
relationship with Dyson; monies from the loan transactions with the Plaintiffs were being use
to repay other loans [La Jolla Bank] had made to Dyson; there were problems with the An:
Project affecting its viability and financial stability; [and] the entire transaction was depgnder

on Dyson’s ability to repay the loans given the shaky financial web Dyson created throug

-9- 10cv1205-WQH-BGS
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Wiggins [and La Jolla Bank]....” (ECF No. 94 1Y 134, 142, 147, 162, 167).

The Court concludes that all of the causes of action in the Complaint, whether if
of contract or tort law, allege “fraud andsrepresentation based on non-disclosures of f
Avirez, 876 F.Supp. at 1141. However, omissions constitute “a form of ‘agreement’ to
section 1823(e) applies,” and none of the alleged misrepresentations or omissiol
included in writing in the loan documentisl. The factual allegations alleged by Plaintiff
the Complaint do not comply with 8 1823(e) and therefore cannot form the basis of ;
against the FDIC as receiver. Viewed in the light most favorable to Plaintiff, the alleg
of the Complaint fail to state a claim that shows legal entitlement to relief because Plz
claims are subject to dismissal under 15 U.S.C. § 1823(e).
II.  Dismissal for Failureto Exhaust Administrative Remedies

Defendant FDIC additionally contends that this Court lacks subject matter jurisg
over the sixth through ninth causes of action alleged in Plaintiff's amended complaint b
Plaintiff failed to comply with the administrative review process required by FIRREA
prerequisite to judicial review. Plaintiff contends that it was not required to exhat
administrative claims process because such action would be futile.

Section 1821(d) of FIRREA provides the FDIC, acting as receiver to a failed depg
institution, with authority to determine claims against that institution. 12 U.S.
1821(d)(3)(A). If a claimant submits a timely claim to the FDIC, the FDIC must dete

N tern
Act.”
whicl

1S WE

n
A clail
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intiff’
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‘mine

whether to allow or disallow the claim. 12 U.S.C. § 1821(d)(5)(A)(l). If the FDIC fails to

determine the claim or disallows the claim within 180 days, the claimant then has 60

request an administrative review “or file suit on such claim (or continue an action comn

days

1ENCE

before the appointment of the receiver) in the district or territorial court of the United States...

12 U.S.C. § 1821(d)(6)(A).
1
Il
I
Il
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No court has jurisdiction over the claim until the exhaustion of this administi
process. 12 U.S.C. § 1821(d)(13)(D)The text of § 1821(d)(13)(D) plainly states that
claim or action that asserts a right to assets of a failed institution is subject to exha
McCarthy v. F.D.I.C, 348 F.3d 1075, 1077 (9th Cir. 2003N]o jurisdiction exists if a
claimant does not exhaust FIRREA's administrative procdssetcontinental Trave
Marketing, Inc. v. F.D.1.GC.45 F.3d 1278, 1282 (9th Cir. 1994) citiHgnderson v. Bank ¢
New England986 F.2d 319, 320-21 (9th Cir. 1993).

While futility “is a well-established principle in administrative common law ab
Congressional directive.... ['w]here a statute specifically requires exhaustion, the requ

Is not excused based merely [on] a judicial conclusion of futilifydhes4All Corp. v. F.C.C

550 F.3d 811, 818 (9th Cir. 2008) quotidgn v. AshcrafB70 F.3d 932, 941 (9th Cir. 2004).

ative

ANy
Listior

pf

sent

reme

Courts should “not read futility or other exceptions into statutory exhaustion where Cgngre:

has provided otherwise.ld. citing Booth v. Churner532 U.S. 731, 741 n. 6 (2001).

Plaintiff submitted all of the claims contained in the original January 2010 complaint

to the FDIC for administrative review. Howeve@taintiff did not submit the new claims

the amended July 2011 complaint to the FDIC for administrative review. Exhaustion
administrative process is specifically required under FIRREA. According to 12 U.S
1821(d)(13)(D), the Court does not have jurisdictover claims that have not been exhau
through the administrative process. To theeithat any of Rlintiff's sixth through ninth
causes of action do not rely on fraud or allegations of non-disclosure, the claims are
to dismissal for failure to comply with administrative review requirements of FIRREA
I

I

I

I

212U.S.C. § 1821(d)(13)(D) provides that: “Excepbéerwise provided in this subsection, no cg
shall have jurisdiction over (i) any claim or action payment from, or any action seeking a determinatioj
rights with respect to, the assets of any deposit@tjtuion for which the Corporation has been appoir]

pf

of thi
5.C. ¢
sted

subje

urt
n of
ted

receiver, including assets which the Corporation may eedrom itself as such receiver; or (ii) any clajm

relating to any act or omission of such institution or the Corporation as receiver.”
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CONCLUSION

IT IS HEREBY ORDERED that the Motion to Dismiss Complaint filed by Defen
Federal Deposit Insurance Corporation,r@seiver for La Jolla Bank, (ECF No. 97)
GRANTED. The claims against Defendants La Jolla Bank, FSB, and Federal C
Insurance Corporation, are dismissed.

The Motion for Summary Judgment (ECF No. 115) and related Motion to
Documents Under Seal (ECF No. 113) filed by Defendant Federal Deposit Ins
Corporation, as receiver for La Jolla Bank, are DENIED as moot.
DATED: February 28, 2012

TGt 2. A
WILLIAM Q. HAYES
United States District Judge
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