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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

JOSE A. BORJA Civil No. 10cv1379 CAB (WMc)
Plaintiff, ORDER DENYING PLAINTIFF'S
V. MOTION TO APPOINT COUNSEL

F. GONZALEZ, J. GONZALEZ, M.
ALVAREZ, C. NEAL, C. DELEAT

[ECF. No. 57]
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Defendants.

I. INTRODUCTION

Plaintiff is a state prisoner proceedimg seandin forma pauperisn this civil rights action
under 42 U.S.C. § 1983. Plaintiff filed this action on June 30, 2010. [ECF No. 1.] The case now
proceeds on the First Amended Complaint filed on February 14, 2011, on Plaintiff’'s claim that
Defendants violated his Eighth Amendment right to remain free from cruel and unusual punishm
when Defendants did not protect Petitioner againatlhouse attack. [ECF No. 21, First Amended
Complaint.] Plaintiff seeks appointment of courieghe above-entitled matter to assist him with leg
research and other issues in light of his limited access to the prison law library, lack of legal train
the perceived complexity of his case. [Motion, ECF Noabpp. 2-3.]
Il. STANDARD OF REVIEW

There is no constitutional right to counsel in a civil casassiter v. Dep’t of Social Serviges
452 U.S. 18, 25 (1981). The Court may request an attorney to voluntarily represent a person pre

in forma pauperisvho is unable to afford counsel. 28 U.S.C. § 1915(d). However, such a reque
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only be made under section 1915 in “exceptional circumstandesrell v. Brewer935 F.2d 1015,
1017 (9" Cir. 1991)(citingWilborn v. Escalderon789 F.2d 1328, 1331 {Xir. 1986)). A determina-
tion of exceptional circumstances requires the Ceuxhsideration of: (1) the likelihood of success
the merits, and (2) the ability of the Plaintiff to state his clginossein light of the complexity of the
legal issues involvedSee Rand v. Rowlanti13 F.3d 1520, 1525{ir. 1997). Neither the need for
discovery, nor the fact thgro selitigant would be better served with the assistance of counsel requ
finding of exceptional circumstancekl. Both of the exceptional circumstances factors must be
considered together before reaching a deciSee. Randl13 F.3d at 1525Ferrell, 935 F.2d at 1017;
Wilborn, 789 F.2d at 1331.
[ll. DISCUSSION AND ORDER THEREON

In this matter, Plaintiff alleges correctiondficers failed to protect him from a jailhouse attac
in violation of the Eighth Amendment. [ECF No. &7p. 2.] After careful consideration of the failurg
to protect claim in the First Amended Complaint, the Court finds the issue of cruel and unusual

punishment presented therein is not particularipgiex. Moreover, despite Plaintiff's assertion of
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limited access to the prison law library as a result of layoffs and short staffing, Plaintiff's access and

communication with the court has not been hindered as he has been able to successfully file se\
pleadings and motions throughout the history of this case including an amended complaint, a mq
extension, a motion to compel and the instant motion for appointment of counsel. The Court dog
find exceptional circumstances exist at this time to warrant appointment of counsel. Accordingly
Plaintiff's motion for appointment of counselBENIED without prejudice.

IT 1S SO ORDERED.

DATED: April 16, 2012 W

Hon. William McCurine, Jr.
U.S. Magistrate Judge, U.S. District Court

Copy to:

PRISONERPRO SE
ALL COUNSEL OF RECORD
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