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v. Arena Pharmaceuticals, Inc. et al Doc

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

TODD SCHUENEMAN et al. Case No0.:3:10-CV-01959CAB-(BLM)
Plaintiffs,
AMENDED FINAL APPROVAL OF
V. CLASS SETTLEMENT AND
AWARDS OF ATTORNEYS' FEES,
,;RENA PHARMACEUTICALS, INC. et COSTS AND EXPENSES
K [Doc. No. 158, 159]
Defendans.

This matter is before the Court dread Plaintiff's unopposed motion for fing
approval of class action settlemamdLead Counsel'snotion for anaward of attorneys
fees, costs anelxpenses [Doc. Nes. 158, 159 The Court held a hearing on timeotiors
onApril 12, 2018 As discussed below, the matifor final approval is granted, and t
motion for attorneys’ feegostsandexpensess granted in part.

l. Background

This putativeclass action lawsulieganon September 20, 20t@vhen a complaint

was filedalleging variousriolationsof the SecuritieExchange Act of 1934 (“Exchang

1 This is the lead case of a consolidated class action that includes Case Nd9610d0cv1977,

10cv1984, 10cv2026, 10cv2086, and 10cv2335.
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Act”) andthe Securities Act of 1933 (the “Securities Act”). On November 1, 2011,
Plaintiff fled a Consolidated Amended Class Action Complaint for violations o
federal securitiesasthat was subsequently amended on May 13, 2(QD8c. N. 43
59.]

On November 7, 2017, after over sewggars ofpendinglitigation, including an
appeal to the Ninth Circuit, the parties notified the Courtitieat had reached a settlems
[Doc. Nos.152, 153.]

The Stipulation and Agreement of Settlement (“Settlement”) provides for settl
and full releaseof all claims against Defendantsfor securities fraud violations.
authorizes a recovery of $24,000,000, consisting of $12,025,000 inacashreng
common stock to be issued with a value of $11,975,000 (“Settlement ShafBsi}. No.
154 at 1 1.24.] The Settlement defines the class as “all Persons who purchase
common stock between March 17, 2008 and January 27, 2011, inclusive, an
damaged thereby.” [Doc. No. 154 at § 1.2®He average distribution is estimated tg
$0.13 per damaged share before deduction of équotoved fees and expensgboc.
No. 1662 at ¢.] The Net Settlement Fund shall be distributed to AutleafiClaimants a
proscribed by the Plan of Allocation, with each claimant’s share of the Net Settlemer
being based upon the recognized loss formula described in the NlDtice No. 154at
1.20 Doc. No. 1662 at 2126.] Additionally, the settlement authoriz€4) payment of ug
to $250,000.00 in class administrator fees; (2) the payment of taxes and tax expex
fee and expense awatal lead counseland (4)payment of a class representative aw
[Doc. No. 154 at 1 3.11, 6.4.1, 7.2] Theseparately filed motion for attorneys’ fe

informs that Lead Counsel is seeking 30 percent of the cash consideration and 30

2 The “Defendants” are Arena Pharmaceuticals, Inc. (the “Company”), Jack Lief, Rob¢offian,
Dominic P. Behan, William R. Shanahan, and Christy Anderson.

3 Arena has the option to pay all or pafthe Settlement Shares in caglithetime Arena is to issue th
Settlement SharesS¢eDoc. No. 152, 1 3.4.]

4 Document numbers and page references are to thageexsby CM/ECF for the docket entry.
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of the Settlement Shareseimbursement of $251,213.10 in litigation expenses, and a

$17,90 representative award for LeRthintiff. [Doc. No.159]

On November 7, 20171,ead Plaintiff filed an unopposed motion for preliming
approval of the settlement. [Doc. No. 1%3 The Court granted the motion &
preliminariy appoved the settlemerdn November 20, 2017.[Doc. No. 156] The
preliminary approval order set a final approval hearing for April 12, 2018. The
approval hearing took place as scheduled. Counsel for both parties attended. |
members filed objections to the settlent, and no class members attended the he
However, twoclass member requested exclusion from the settlement.

I. Final Approval of Settlement

A. Certification of the Settlement Class

The settlement here envisions certification of a class oP&ibons who purchas
Arena common stock between March 17, 2008 and January 27, 2011, inclusive, a
damaged thereby.[Doc. No. 154 at § 1.26.]

When considering a motion for approval of a Rule 23 class action the Cour
perform the thresholdsk of certifying the classSee generally Millan v. Cascade W4
Servs. Inc.310 F.R.D. 593, 60B07 (E.D. Cal. 2015). The Court must “ascertain whe
the proposed settlement class satisfies the requirements of Rule 23(a) of the Fede
of Civil Procedure applicable to all class actions, namely: (1) numerosity, (2) commd
(3) typicality, and (4) adequacy of representatiorlanlion v. Chrysler Corp.150 F.3d
1011, 1019 (9th Cir. 1998). Additionally, the Court must determine whether class g

Is adequate and whether “the action is maintainable under Rule 23(b)(1), (2), dn (@)

Mego Fin. Corp. Sec. Litig213 F.3d 454462 (9th Cir. 2000) (quotingmchen Prod. \.

Windsor 521 U.S. 591, 614 (1997)).
1. Numerosity
This requiremenis satisfied if the class is “so numerous that joinder of all men

Is impracticable.” Fed. R. Civ. P. 23(a)(1). “A class greater than forty memberg

satisfies this requirement. . . Waller v. HewletPackard Co0.295 F.R.D. 472, 482 (S.D.
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Cd. 2013) (citingCalifornians for Disability Rights, Inc. \Cal. Dep’t of Transp, 249
F.R.D. 334, 346 (N.D. Cal. 2008)). Here, notice packets were mailed to 139,542 p
class members. Joinder of all these potential plaintiffs would be imprdeti
Accordingly, this requirement has been met.
2. Commonality
This requirement is satisfied if “there are questions of law or fact commibe
class.” Fed. R. Civ. P. 23(a)(2). “To satisfy this commonality requirementtiffaneed
only point to a migle issue common to the class/asquez v. Coast Valley Roofing, In
670 F. Supp. 2d 1114, 1121 (E.D. Cal. 2009). Here, the commonality requirer
satisfied because all of the class claims involve common questions of laad
surrounding Defendants’ purported violations of the federal secuatiessas evidence
by their allegedfailure to disclose material faatsgarding thalevelopment of the weigl
lossdrug Lorcaserirto investorsand by the making of false and misleading statem
abou the drug.
3. Typicality
This requirement is satisfied if “the claims or defenses of the representative
are typical of the claims or defenses of the class.” Fed. R. Civ. P. 23(a)(3). “The
typicality is whether other members have the same or similar injury, whetheritheia

based on conduct which is not unique to the named plaintiffs, and whether othg

members have been injured by the same course of contlasidn v. Dataproducts Corp.

976 F.2d 497, 508 (9th Cir. 1992) (internal quotations and citation omitted). He
typicality requirement is satisfied because the claimeafPlaintiff and the class are tt
same. The wrongful conduct alleged in the complaint is not unique to the
representative, and the damageshie class members, if any, are similar insofar as
relate to violation®f the federal securities laws
4. Adequacy of Class Representative and Class Counsel
The final Rule 23(a) requirement is that “the representative parties will fairl)

adequately protect the interests of the class.” Fed. R. Civ. P. 23(a)(4). This reqJ
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Court address two questions: “(a) do the named plaintiffs and their counaelahy
conflicts of interest with other class members and (b) will the named plaimtdfshair
counsel prosecute the action vigorously on behalf of the cldssé Megq 213 F.3d &
462. A court certifying a class must consider: “(i) the work counsel has done in iden
or investigating potential claims in the action; (ii) counsel’'s experience in hgradéas
actions, other complex litigation, and the types of claims asserted in tha; gat)o
counsel’s knowledge of the applicable law; @&nglthe resources that counsel will com

to representing the class.” Fed. R. Civ. P. 23(g)(1)(A). The Court may also consid

other matter pertinent to counsel’s ability to fairly and adequately represeémteifests of

the class.”ld. at 23(9(1)(B). Ultimately, when only one applicant seeks appointme
class counsel, the court must determine that “[c]lass counsel . . . fairlgcequately
represent the interests of the clasksl’at 23(g)(4).

Here, theres no obvious conflict beteen Schwarts interestsand those of the clag
members. Similarly, theCourt is unaware of any reason that would warrant alterin
earlier determination that Lead Counsel can adequately represent the interest of .t
Furthermore no Class Membehas filed an objection challenging the adequacy of
representative parties. Accordingly, the Court finds this element satisfied for the pt
of certification of the settlement class.

5. Predominance and Superiority

“In addition to meeting the conditions imposed by Rule 23(a), the parties s
class certification must show that the action is maintainable under Fed.. R. €8(b)(1)
(2) or (3).” Hanlon 150 F.3d at 1022. “Rule 23 (b)(3) permits a party to maintain a
action if . . . thecourt finds that questions of law or fact common to class men
predominate over any questions affecting only individual members, and that a clas
IS superior to other available methods for fairly and efficiently adjudicating
controversy.Com. Ret. Plans & Trust Funds v. Amgen 1660 F.3d 1170, 1173 (9th C
2011),aff'd, 133 S. Ct. 1184 (2013) (citing Fed. R. Civ. P. 23(b)(3)). The “predomir

Inquiry tests whether proposed classes are sufficiently cohesive to warrant adjudici
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representation.”Hanlon 150 F.3d at 10223 (quotingAmchen Prods, Inc521 U.S. at

623). It requires an examination into whether there are “legal or factual questions th

gualify each class member’s case as a genuine controvedsyThe superiority inquiry

“requires determination of whether the objectives of the particular class action prgcedu

will be achieved in the particular casdd. at 123.

Here all of the tass members werallegedly subject to Defendantpurported

federalsecurities lawwiolations The legal and factual questions common to each class

member’s claim predominate over any questions affecting individual class members. T

relatively limited potential recovery for the class members as compared eittD$hs

litigating the claims also support the conclusion that a class action is supeoibetp

methods for adjudicating this controversy. Accordingly, the Court finds that the

predominance and superiority inquiries have been satisfied.

In light of the foregoing, the Court conditionally certifies the Rule 23 class far the

purposes of settlement.

B. Legal Standard for Final Approval of Class Settlement

Where, as here, a settlementeached prior to formal class certification, there i$ an

even greatepotential for a breach of fiduciarguty owed the class, therefofsuch

agreements must withstand an even higher level of scrutiny for evidence of collusion

other conflicts of interest than is ordinarily required under Rule 23(e) before securjng tt

court’s approval as fair.'In re Bluetooth Headset Products Liab. Liti§54 F.3d 935, 946
(9th Cir. 2011).

Fedeal Rule of Civil Procedure 23(e) provides that “[t]he claims, issues, or defense

of a certified class may be settled, voluntarily dismissedompromised only with thie

court’s approval.” Fed. R. Civ. Pro. 23(e). “Adequate notice is critical to court approva

of a class settlement under Rule 23(¢janlon 150 F.3d at025 The Rule also “requires

the district court to determine whetherpaoposed settlement is fundamentally fair,

adequate, and reasonabléd’ at 1026. In making this determination the Court is required

to “evaluate the fairness of a settlement as a whole, rather than assessidyidsal

6
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components Lane v. Facebook, Inc696 F.3d 811, 81&9 (9th Cir. 2012).Because

il

“settlement is the offspring of compromise; the question we address is not whether the fir

product could be prettier, smarter or snazzier, but whether it is fair, ademabiree fron
collusion’” Hanlon,150 F.3d at 1027.

In assessing a settlement proposal the district court is required to balance a
of factors, namely:

the strength of the plaintiff's case; the risk, expense, complexity, and likely
duration of furtherlitigation; the risk of maintaining class action status
throughout the trial; the amount offered in settlement; the extent of discovery
completed and the stage of the proceedings; the experience and views (
counsel; the presence of a governmental participant; and the reaction of th
class memhms to the proposed settlement.

Id. at 1026.

C. Analysis

1. Adequacy of Notice

The Court approved notice of this class action and proposed settlement
Preliminary Approval Order. The claims administratistribued 139,542 Notice Packeg
to potentialclass memberthat included A Proof of Claim and Release forithe Notice
advised the Class dfie terms of the Settlement, of their rights: (1) to receive their {
of the Settlement by submittirgclaim brm; (2) to object to the Settlement and to apj
at the Final Approval Hearing, (3) to request exclusion from the Settlement; (4) the 1
and timing for doing any of these ac(5) the date and time set for the final apprd
hearing; and (6) the binding effect of the judgment if they chose to do noffdaguate
periods of time were provided for each of these procedures. No class memberd td
the settlement or the adeary of the Notice, and only twdass member request
exclusion from the class. Accordingly, the Court finds that tas<Creceived adequg

notice.
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2. Strength of Plaintiffs’ Case; Risk of Further Litigation; and Risk of
Maintaining Class Action Status

As a result of the preferable nature of Settlement over the uncertaintiessexgnc
length of litigation “when assessing the strength of plaintiff's case, the court does no
any ultimate conclusions regarding the contested issues of fact and the law that
the merits of this litigation."Four in One Co. v. S.K. FosdL.P.,No. 2:08CV-3017 KIJM

EFB, 2014 WL 4078238, at *7 (E.D. Cal. Aug. 14, 20(ida)ernd quotations omitted).

Similarly, “a proposed settlement is not to be judged against a speculative measure
might have been awarded in a judgment in faahe class.” Nat'l Rural Teecomms
Coop. v. DIRECTYV, Inc221 F.R.D. 523, 526 (C.D. Cal. 2004).

Here, the Settlement has been reached after seven years glendinglitigation,
including an appeal tihe Ninth Circuit. Plaintiff'sclaimsat issue in the settlemantolve
disputed legal issuesThe inherent risk of further litigation in this matter is known tg
involvedwith the case Proceeding with this case presevesy real risks regardinglass
certification, summary judgmenBaubertandin limine motions, provinghe necessar
scienter reliance and damages if the case proce¢dedal, and a possible urdivorable
decision on the meritsSee Fernandez v. Victorisecret Stored.LC, No.CV 06-04149
MMM (SHx), 2008 WL 8150856, at *6 (C.D. Cal. July 21, 2008) (“Because both p
face extended, expensive future litigation, and because both faced the very real pg
that they would not prevail, this factor supports approval of the settlememitile
Plaintiff believes in the merits of hiscase, Defendants have strong defenses to
liability, relianceand damages determinations, and tiere guarantee that Plaintifll
prevail The Court finds these risks weigh in favor of settlement.

3. The Amount Offered in Sdtlement

“Basic to [the process of deciding whether a proposed settlemeirt ieésonabls
and adequate] * * * is the need to compare the terms of the comprantinsthe likely
rewards of litigation.” In re TD Ameritrade Accountholder Litig226 F.RD. 418, 422
(N.D. Cal. 2009) (quoting@rotective Comm. for Indeptockholders of TMT Trailer Fert
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Inc. v. Anderson390 U.S. 414, 4225, (1968)). However, “[tlhe fact that a proposed

settlement may only amount to a fraction of the potential recowaymbt, in and of itself

meanthat the proposed settlement is grossly inadequate and should be disapprove
Linney v. Cellular Alaska P’shid51F.3d 1234, 1242 (9th Cir. 1998) (citation omittedl).

Here,the Settlemerduthorizes a recovery of $24,0000,less Courdawarded fee

U)

and expenses and the costs of administering the SettlénTdrg.average distribution |s
estimated to be $0.13 per damaged share before deduction ofaPproved fees and
expenses.Furthermore, the Company is currently experiencing a financial downturn anc
has limited insurance coverage, meaning that continued litigation could result in the
being little to no money being available down the road to satisfy any later judgment.
light of the risks associated with continuing this litigation, the Court finds thatcapiny
this amount appears reasonable and weighs in favor of approval of the settlement.
4. Extent of Discoveryand the Stage of the Procadings

When assessing settement courts focus on whether the “parties have sufficient
information to make an informed decision about settlemdntre Megq 213 F.3d a#59
(quotingLinney, 151 F.3d at 1239)In the context of class action settlements extensive
“formal discovery is not a necessary ticket to the bargaining table where the partiés ha
sufficient information to make an informed decision about settlemémriey,151 F.3d

at 1239 (internal quotation marks and citation omitted).

> The Settlement calls for thpayment of $250,000.00 in class administrator fees to the Claims
Administrator. In connection with final approval of the settlemeht Cart reviewed the affidavit of
Jennifer M. Bareithedetailing the work performed bgarden City Group LLC., ansiéind that paying
this amount in administrative costs reasonaf@oc. No.1602.] On May 21, 2020, Plaintiffs filed [a
motion for disbursement of settlement funds that asked for additional funds out of ldraesstfor the
class administrator and included a declaration of Stephanie-@miner detailing the work performegd
by the administrator. [Doc. No. 179.] Upon review of these matetiSCourt granted the motion |in
part to allow the disbursement of up to $400,000.00 from the settlement fund to the chaimsteator.
[Doc. No. 182.] Accordingly, this order is amengeohariy to increase the amount permitted to be paid
to the cléms administrator out of the settlement fund from $250,000 to $400,000.

3:10-CV-01959CAB-(BLM)
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Here, the Settlement has been neged after years opendinglitigation and
meaningfuldiscovery hasccurred Counsel has litigated this actitimroughthreerounds
of motions to dismiss and a successful appeal, engaged in investigation, reseh
analysis of the class clagyparticipated in an arm*ength mediation sessioand obtaine(
amplediscovery This history evidences the partiegjraficant knowledge regarding th
relevant facts, law, and strengths and weaknesdesheir claims and defensg
Consequently, the Court finds this factor weighs in favor of approval of the settlem

5. Experience of Counsel

“The recommendations of plaintiffs’ counsel should be given a presumpti
reasonableness.In re Omnivision Technologies, In&59 F. Supp. 2d 1036, 1043 (N|
Cal. 2008) ¢iting Boyd v. Bechtel Corp485 F. Supp. 610, 62A.D. Cal. 1979)). Here
Lead Counsel has provided a declaration detailingir experience in litigatinfederal
class action securities casdseadCounsel declares that thesupport otthe Rttlement is
based on an assessment of the strengths and weaknesses of tlieetaseensive
experience in litigating class and securitggtions, andan assessment of the risks
proceeding with the litigation compared to the certain valuettiesnent at this timeln
light of the foregoing, and according the appropriate weight to the judgment of cq
the Court finds this factor weighs in favor of the settlement.

6. Reaction of Class Members

“It is established that the absence of a largelver of objections to a proposed cl

action settlement raises a strong presumption that the terms of a prdpsssdttement

are favorable to the class membem§at’| Rural Telecomm. Coop., In€21 F.R.D. ab29
(citations omitted). Here, only two class membearhaveopted out of the class amb
objections to the settlemen&ve been receivedd. (the absence of a single objection
compelling eviénce that the Proposed Settlement is fair, just, reasonable, and adeq

Accordingly, the Court finds this weighs in favor of settlement.
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7. Other Factors
The Courimustalso demonstrate that the settlement is “not[] the product of coll
among the negotiating partiedri re Bluetooth54 F.3d aB47 (quotingn re Megq 213
F.3d at 458) (alteration in original) (providing three examples of signs of collusion, n
(1) counsel receives a disproportionate distribution of the settlement, or counsel is

rewarded but class members receive no monetary distribution; (2) the presence of

sion

amel
b amy

a “cl

sailing” arrangement providing for payment of attorneys’ fees; and (3) a provision that fee

not awarded revert to defendarasher than be added to the class fun8ge alspYoung
v. Polo Retail, LLCNo. G02-4546 VRW, 2007 WL 951821, *3 (N.D. Cal. Mar. 28, 20\
(adding factors “(9) the procedure by which the settlemeats arrived at, see AHUAL
FOR COMPLEX LITITGATION (FOURTH) 8 21.6 (2004), and (}the role taken by the plainti
in that process.”)

Here, the parties reached agreement gticipatingin a day longformal

D7)

—

f

mediationbeforea neutral third party, former Unties States District Judge Layn. R. Ph
See Satchell v. Fed. Express Colp, C032659 SI, 2007 WL 1114010, at *4 (N.D. C
Apr. 13, 2007) (“[tlhe assistance of an experienced mediator in the settlement |
confirms that the settlement is noncollusive.Judge Phillips has provided a declarat

to the Court in support of tiettlement attesting that “the parties’ settlement is the pry

illips.
al.
DroCe
ion

pduct

of vigorous and independent advocacy and ataerigth negotiation conducted in good

faith.” [Doc. No. 1601 at § 10.] Further, he declarthe Settlement “represents a wé¢
reasoned and sound resolution of the highly uncertain litigation and that the result
adequate, reasonable and in the best interests of tifentmtClass.” [d. at 28, T 12.]
Additionally, Lead Counsel is not receiving a disproportionate share of the settlems
the class members will receive monetary compensation, the Stipulationad@estain a
clear sailing provision, and any aclaimed funds will either be redistributed to eligi
Class Members or donated to the Legal Aid Society of San Diddoreover,Lead

Counsel represent that theead Plaintiff wasactively involved in thecase, inalding
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litigation and settlement Accordingly, the Court finds these factors weigh in favo
settlement.
8. Balancing of the Factors
“Ultimately, the district court’s determination is nothing more than an amalga

delicate balancing, gross approximations and rough justioéicers for Justie v. Civil

am Of

Service Comm’'n of City and @ty. of SF., 688 F.2d 615, 625 (9th Cir. 1982) (citation

omitted). It must not be overlooked that voluntary conciliation and settlement a
preferred means of dispute resolutiofhis is especially true in complex class act
litigation.” Id. Having considered the relevant factors, the Court finds they all v
heavily in favor of settlement. As a consequence, the Court fimelssettlemen
fundamentally fair, adequate arehsonable.

[ll.  Approval of Plan of Allocation

“Approval of a plan of allocation of settlement proceeds in a class actider
FRCP 23s governed by the same standards of review applicable to approval of set
as a whole: the plan must be fair, reasomapld adequate.In re Oracle Sec. Litig.No.
C-90-0931VRW, 1994 WL 502054, at *P2 (N.D. Cal. June 16, 1994) (citir§jass Pls
v. City of Seattlg955 F.2d 1268, 12885 (%h Cir. 1992)). See also In re Heritage Bor
Litig., No. 02ML-1475 DT, 2005 WL 1594403 at 11 (C.D. Cal. 2005he allocation
formula used in a plan of allocation “need only have a reasonable, rational
particularly if recommended by expenced and competent counsdifaleyv. Del Global
Tech. Corp. 186 F.Supp.2d 358,367 (S.D.N.Y. 2002)citation omitted).A plan which

“fairly treats class members by awarding a pro rata share to every Authorized CI

[even as it] sensibly makes interclass distinctions based upon,airdgerthe relative

strengths and weaknesses of class members' individual claims and the timing a$¢s
of the securities at isstieshould be approved as fair and reasonalbiee MicroStrategy,
Inc., Sec, Litig.148 F.Supp.2d 654,669 (E.D. Va 2001) (citation omitted)

Here, he Plan of Allocation (the “Plan'generallytreatsall class membetsosses

in the same way and awardspro rata share to every Authorized Claimaiihe Plan

12
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provides that the Claims Administrator shall determine each Authorized Clamhate
of the Net Settlement Fund based upon the Recognized Loss formula described
Notice and calculated in accordance with the-8@§ look back” provision of the PSLR/
The calculation of Recognized Loss will depend on several factors, including when
what amounts the stock was purchased in the Class Period, whether the stocks W
and if they were, when they were sold and for what amounts. A Claimant’'s Reco
Claim shall be the sum of his, her or its Recognized Loss Amounts. The Net Sut
Fund will be distributed to Authorized Claimants on a pro rata basis based on the
size of their respective Recognized Claim. Each claimant’s DistributiouAt will be
calculated by dividing the Authorized Claimant's Recognized Claim by ohal
Recognized Claims of all Authorized Claimants, multiplied by the total amount in th
Settlement Fund. If any Authorized Claimant’s Distribution Amount is less than $1(
will not be included in the calculation and no distribution will be ntadgich Authorize
Claimant. To the extent a Claimant had a market share gain with respect to hisjthg
overall transactions in Arena common stock during the Class Period, the va
Claimants Recognized Claim shall be ZerdA Claimant’s overdlmarket gain or los
during the Class Period shall be determined by the Claims Administrator in accdg

with the provisions set forth in the Notice. The Plan also sets forth how any unc

distributions or remaining balance in the Net SettlememdFwill be dispersed.

Additionally, the Plan was completely disclosed in the 139,542 Notice Packet m3g

potential Class Members and olgjectiongo the Plan have been filed. Furthermdrbas

been recommended lhyad Counsel after careful consideration andlysis, and with the

assistance of a damages expdidoc. No. 160, 4347.] Accordingly, the Court conclude

that the Plan is fair and adequate.

® Lead counsel attests that H§ Plan of Allocation was created with the assistance of a cons
damages expert, and reflects the assumption that the price of Arena commevastadificially inflated
from March 17, 2008 through September 16, 2010, and from December 22, 2010 through Jar]

2011. The calculations made pursuant to the Plan of Allocation are generally based up@stine ofe
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IV. Attorneys’ Fees

“In a certified class action, the court may award reasonable attorney’s fe
nontaxable costs that are authorized by law or by the parties’ agreement.” Fed. R
23(h). However, “courts have an independent obligation to ensure that the dweatte
settlement itself, is reasonable, even if the parties have already agreeahtowant.” In
re Bluetooth 654 F.3d at 946. That Defendants agreed in the settlement not to
counsels request for 30% of the cash consideration and 30% ofétilerSent Share
“does not detract from the need carefully to scrutinize the fee aw&taton v. Boeing
Co.,327 F.3d 938, 964 (9th Cir. 2003).

When settlement leads to the creation of a common fund, courts can detern
reasonableness of a request for attorneys’ fees using either the common fund meth
lodestar calculationSee In re Bluetoofl654 F.3d ap44-45 (encourage courts tguard
against an unreasonable result by csscking their calculations against a sec
method.). The Ninth Circuit has

established 25 percent of the fund as the ‘benchmark’ award that should b
given in common fund cases. The benchmark percentage should be adjuste
or replaced by a lodestar calculatiowhen special circumstances indicate
that the prcentage recovery would be either too small or too large in light of
the hours devoted to the case or other relevant factors.
Six Mexican Workers v. Arizona Citrus Growed84 F.2d 1301, 1311 (9th Cir. 199
When employing their discretion and utilizing the percentafgecovery method, feder
“courts typically calculate 25% of the [common settlement] fund as the ‘benchmark

reasonable fee awardlh re Bluetooth 654 F.3d at 942In assessing the asonablenes

damages set forth in Section 10(b) of the Exchange and Rule g@mulgated thereunder by the SE
[Doc. No. 160 at 44, 1 164.]

" To calculate the loadstar amount, the district court should “multipl[y] the nuafldeurs reasonab
spentin achieving the results obtained by a rewdxe hourly rate.’Friend v. Kolodziczak/2 F.3d 1386
1389 (9th Cir. 1995).
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of the award in common fund percentage award cases, the Ninth Circuit has prg

non-exhaustive list of factors to be used, including

the extent to which class counsel achieved exceptional results for the class

whether the case was risky for class counsel, whether counsel’s performanc
generated benefits beyond the cash settlement fund, the market rate for th
particular field of law (in some circumstances), the burdens class counse
experienced while litigating the case (e.g. cost, duration, foregoing other
work), and whether the case was handled on a contingency basis.

In re Online DVDRental Antitrust Litig 779 F.3d 934, 9585 (Oth Cir. 2015).
Here, Lead Counsel’s request for 30% of the cash consideration and 36€4

settlement shares results inegovery tantamount 197,200,00¢ Lead Counsel submif

thatthe award is fair and reasonable in light of the considerableassaiated with thie

case, the seven years it devoted to pursuing the litigation, the recovery obtained,
skill and expertise required to prosecute and resolve the claims asserted. Furth
Counsel asserts that the Settlement “is a testam@uunsels’ hard work, expertise in t
harsh realities of federal class action securities litigation, ingenuity and the qtédalg
representation.JDoc. No. 1591 at 11.]

As the Court previously acknowledged, the settlement amount of $24,0(
confers substantial benefits upon the Settlement Class, particularly in light askk¢
associated with continuing this litigation to trial and weighs in favor of the fee an

LeadCounsel has achieved success in successfully appealing the dismdssand the

litigation as a whole involved some complicated and labor intensive claithsssues

which weighs in favor of the awar&ee In re Heritage Bond2005 WL 1594403, at *2
(“the novelty, difficulty and complexity of the issues involved are significant fagto
determining a fee award.) The experiencéedd Counsel in litigating class actions

this typealso support the request. Moreover, the reaction of the Class to the settias

8$3,607,500 (30% of $12,025,008sh settlemeh# $3,592,500 (30% of the Settlement Shares valt
at $11,975,000).
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been positive, with only twolass membeirequesing exclusion, which supports the fee

application.

But, while Lead Counséiad responsibility for litigating this case over a seven year

period, the Court is mindful of the limited nature of the litigation that occurred in thaf time

period. In terms of actual litigation of the case, from the initial filing in September, 010

to the dismissal in March, 2014, the case had not proceeded beyond motisnsgs the

complaint. From dismissal of the complaint in March, 2014, to the remand from th

appellatecourt and spread of the mandate in January, 2017, there was no active lifigati

in this matter. Discovery effectively began in May, 2017, and ended in November
with notice of settlement. No depositions had been taken, the plaintiff had nobwed

for class certification and motions for summary judgment had not beendbriefiéght of

201

m

this, the Court has concerns regarding the reasonableness of awarding Lead Counsel ¢

a high percentage. To cross check the reasonableness of the reperestethge award,

the Court considers the loadstar calculation provide by Plaintiff.

In support of their fee request, Counsel has submitted a lodestar calculation. (
declares that they have workam aggregate of 6,678.65 hours on the case, an
calculated lodestar fee on these hours is $3,712,9@%d Counsel’s loadstar calculati
results in a multiplier of 1.94. Counsel calculate the lodestar with hourly rates for att
from the firms of Kaplan Fox & Kilsheimer LLP (“Kaplan Fox”), Stris & Maher, and W
Haldenstein Adler Freeman & Hertz LI(RVolf Haldenstein”) ranging from $995 to $3
an hour. Included in the lodestar calculation was work performed by law clerks b
$230 an hour and paralegal work billed at $155 to $310.¥olr support, Counsel ha

%t is attested that: (1) the Kaplan Fox firm expen8@@.75 hours on the case, and that the calcul
lodestar fee on these hours is $3,150,547.50; Stris & Matpemde®6 hours on the case, and that
calculated lodestar fee on these hours is $555,695.00 [Doc. Nd];18W0lf Haldensteirexpended 1(
hours on the case, and that the calculated lodestar fee on these hours is $5,660.00 [Doc. No. 16
10 paralegals Moonsammgnd Weiland are billed at $310 an hour, Weiland at $300, McAndrew
Powley at $275, Gomes at $270, Ng at $235, Hukill at $230, and Rodriguez atAtlth®. submitted
rates, Kaplan Fox claims a total of $163,382.50 for paralegal services in its ladéstéation.
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submitted declaratiomttesting to the hours worked and billing rataed the firms’
profiles, and attornelgiographies [Doc. Nos. 160, 163, 16684, 1605.] Counsel asse
that “using plaintiffs’ counsel’'s aggregate “lodestar” as a cross check confirm
reasonableness of the requested f¢@dc. No. 160 at 1 19D

While the Court need not engage in a-hltbwn lodestar analysis when the prim;
basis remains the perdage method, the calculation is meant to provide a “uf
perspective on the reasonableness of a given percentage awaddino v. Microsof
Corp, 290 F.3d 1043, 1050 (9th Cir. 2002). Thus, although the Court neetbsely

scrutnhize each claimed attorndnpur some review is requiredHere,Counsel bases it

loadstar calculation on average hourly rates ranging from $350 to $995 an houir,
evidence has been providéemonstratinghe reasonableness of theates Accordingly,
based a its experience and knowledge of prevailing rates in the commuaméyCourt
exercises it discretion and fintlsatthe upper echelons of these rates are not reasqg
comparedo the prevailing market rates in the San Diego community for attornelysio
experience and abilitySee, e.gViveros vDonahueCV 10-08593 MMM (Ex) 2013 WL
1224848, at *2(C.D. Cal. 2013) (“When ampplicant failsto meet her burden ¢
establishing the reasonableness of the requested rate, the court may #saticsetion
to determine reasonable hourly rates based on its experience and knowledge of p
rates in the communif}) (collecting cases).Further,the hourly rates of $270 to $31(
Kaplan Fox issubmittingfor its paralegalss not borne out by the Court’s knowledge
the comparable rates of the commurotyby cocounsel Wolf Haldenstein’s submissi
which sets iparalegahourlyrate at$230 and $210There is no evidence before the Cg
that would warrant remuneratirige paralegal serviced Kaplan Fox at such higtate
See Robinson v. Chando. Civ. S05-1080 DFL DAD, 2007 WL 1300450, at *2 (E.
Cal. May 2, 2007) (“for fees to be reasonable, paralegal work should be billed
appropriate rate, regardless of the status of the person actually undertaking the
Finally, the Courtalso takes issue with th6,678.65hours Counsel asserts yhbave

worked on this case. Aside fraomcluding thredables summarizing the number of hod
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each employeat the firms worke@nd identifying the employees’ hourly rat®, evidence

to support theumber of hours worked or details regarding the type of work perform
each individual has begmovided. Therefore, the Court cannot perform any review g
hours claimed to see if they are reasonable or should be disalldvitbdut more evidenc
to support the number of hours workaadthe rate of some of the attorrsegnd Kaplari
Fox support staff, the Court finds the lodestar calculation unreliable and of little H
confirming if the submission is reliablé&See Fernande2008 WL 8150856, at * 14 (tH
loadstar calculation “serves as a point of comparison by which to assess the reasor
of a percentage awéid

In light of the foregoing, the Court finds an award.6percent of the common fur

more reasonableSeeSpann v. J.C. Penney Cor@l1 F. Supp3d 1244, 1263 (C.D. Cal.

2016)(“As always, when determining attorneys’ fees the district court [is] guided G
fundamental principles that fee awards out of common funds be reasonable un
circumstances.”) (quotinGlass v.UBS Fin. Servs., Inc2007 WL 221862, at * 14 (N.[O
Cal. 2007pff'd, 331 Fed. Appx. 452 (9th Cir. 2009)). Accordingly, the Court awlazdd
Counsel attorneys’ fees in the amount of 15% of the cash conside&ii@03,750.00
and 15% of thesettlement sharefvalued at $1,796,250.00)hich results in an awar
equaling $3,600,000
V. Costs

Attorneys are entitled to recover “those-ofHpocket expenses that would norma

be charged to a fee paying clientfarris v. Marhoefey 24 F.3d 16, 19 (9th Cir. 1994).

Lead Counsehssertghat it hasincurred $251,313.1@h costs over the course of th
litigation but provide very little evidence to support the costs incurred. Defendants
oppose the costs.

The Court has regived theequest and finds twgarticularexpense itemsoubling
Lead Counsealequess reimbursement in the amount of $32,712.33 in “Travel/Meals”
$65,819.00 for payment of “Experts and Consultantst the declaratiofiled in support

provides only three sentences in relation to these expenses with no sufg
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documentation justifying these casiidheCourt is unable to ascertain why theseessive
expenses were inced in relation to the Settlé€glaims and thereforgeclines o reimburse
the monies spemn them.As a consequence, the Court aw&t52,781.7% in fees

VI. Class Representative Payments

For the reasons set forth in the Court’'s December 9, 2019 order [Doc. No. 17]
plaintiff Carl Schwartz is not entitled toyapayment out of the settlement fund beyond
pro rata share of recovery.

VII. Conclusion

In light of the foregoing, it is herelRDERED as follows:

1. The CourtGRANTS final approval of the proposedelementand Plan of

Allocation [Doc. No. 158]

2. The CourlGRANTS IN PART Lead Counsé&t motion for attorneys’ fees, coS
and class repsentative payments [Doc. No. 159

3. The CourtGRANTS LeadCounselattorneys’ fees in the amount of 15% of
cash consideratio ($1,803,750.00) and 15% of the settlement shavbgh
results ina fee award equaling $3,600,00in)d $152,781.77 in costs from tk
Settlementund;

4. The CourDENIES the request foaclass representatiavardto Lead Plaintiff
Carl Schwartz to be mhfrom the settlemerftind;

5. The CourtGRANTS final approval of 00,000 in settlement administratio
costs to be paid from the settlement fund to Garden City GroupHdi¢ Class
Action & Claims Solutions, In¢

6. Thetwo dass membewho askedo opt out of the settlement agrcluded from

the class

11$251,313.10 - $32,712.33 (Travel/meals) - $65,819.00 (Experts and Consultants) = $152,781.
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7. The Court retains continuing jurisdiction over this settlement solely fo
purposes of enforcing the agreement, addressing settlement adminis
matters, and addressing such gagsgment matters as may be appropriate u
Court rules and applicable laand

8. Judgment is hereby entered on the terms set forth above. The Clerk of th
shall close this case.

Itis SO ORDERED.

Dated: June 2, 2020
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