Lambert v. Soto et al
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

JAWANTA J. LAMBERT, )  Civil No.10CV1976 AJB (BLM)
)
Plaintiff, ) ORDER (1) ADOPTING THE REPORT
V. ) AND RECOMMENDATION , AND (2)
) GRANTING DEFENDANTS’ MOTION
FRANK SOTO, et al., ) TO DISMISS
)
Defendants. g (Doc. No. 39 and 32, respectively)

Doc. 45

Presently before the Court is a Report and Recommendation (“R&R”) issued by United States

Magistrate Judge Barbara L. Major. (Doc. No. 39.) The R&R advises the Court to grant Defend

motion to dismiss Plaintiff’'s claim of deliberatadifference with leave to amend and to deny without

prejudice Defendants’ motion to dismiss Plaingif€laims on qualified immunity grounds. (Doc. No.
39.) Also before the Court is Defendant Soto’s objection to the R&R. (Doc. No. 40.)
Background

Magistrate Judge Major's R&R contains a thorough and accurate recitation of the facts ar
procedural history underlying Plaintiff’'s pro sengolaint, brought pursuant to 42 U.S.C. § 1983. (D
No. 39.) To the extent that they are not included ia binief procedural history below, this Order
incorporates by reference the facts set forth in the R&R.

On May 24, 2012, Plaintiff filed his First Amerti€omplaint (“FAC”). (Doc. No. 31.) On
June 13, 2012, Defendants filed a Motion to DismissRAC. (Doc. No. 32.) Plaintiff opposed the

motion on July 30, 2012 (Doc. No. 35), and Defendants filed a reply on August 6, 2012 (Doc. No}
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Magistrate Judge Major issued an R&R recommending an order granting Defendants’ second m
dismiss without prejudice. (Doc. No. 39.) Owtober 12, 2012, Defendant Soto filed a timely
objection to Magistrate Judge Major's R&RDoc. No. 40.)Soto objects to the R&R only insofiar
dismisses Plaintiff's claims against him Mehalso giving Plaintiff leave to amendid. Accordingly,
Soto asks that the Court dismiss Plaintiff's clasgsinst without granting Plaintiff leave to amerdl.

L egal Standard

A district court has jurisdiction to review a Magistrate Judge’s report and recommendatior

dispositive matters. Fed. R. Civ. P. 72(b). “Thergisjudge must determine de novo any part of the

magistrate judge's disposition that has been properly objectetito”A judge of the court may accef

reject, or modify, in whole or in part, the findingsrecommendations made by the magistrate judge.

28 U.S.C. § 636(b)(1). The Court reviews de ndnasé portions of the R&R to which specific writte

objection is madeUnited States v. Reyna—Tap&28 F.3d 1114, 1121 (9th Cir. 2008n(bang. “The

statute makes it clear that the district judge mexew the magistrate judge's findings and recomme

dations de novo if objection is made, but not otherwise.”When no objections are filed, the Court

need not review de novo the R&RVang v. Masaitis416 F.3d 992, 1000 n.13 (9th Cir. 2005).
Discussion

Here, only Soto has timely filed objections to the R&Rhus, the Court will make a de novo

ption
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determination as to the portion of the R&R to which Soto objects - specifically, the recommendation to

dismiss Plaintiff's claims against Soto with leaveatoend. As to the remaining claims, the Court ha
reviewed the R&R, finds that it is thorough, well reasoned, and contains no clear, and according

ADOPTS those portions of the R&R to which there are no objections.
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Soto objects to the R&R only to the extent that Judge Major recommends the Court dismjss

Plaintiff's claims with leave to amendDoc. No. 40at 1.) Soto argues that the facts alleged in

! Soto’s objection to R&R states that Defendant Villalobos “accepts Judge Major’s
recommendation as it pertains to him.” (Doc. No. 40.)

20n November 20, 2012, the Court denied Plaisti$&cond ex parte request for an extensio
time in which to file his objections. (Doc. No. 4&)aintiff's request was denied because Plaintiff h
previously been granted an extension and had been given notice that further extensions would n
granted. (Doc. No. 42.) Additionally, his ex parte request for the second extension was filed se
days after the deadline for filing objections had already passed.

2 10cv1976

n of
Ad

ot be
eral




© 00 N oo O M~ W N PP

N NN NN N N NDND P B P B P P PP re
© N o 00 A W N P O © © N O o » W N B O

Plaintiffs FAC do not now, and cannot by virtue of@mment, state a viable claim against Sold.) (
Plaintiff correctly notes that leave to amend may be withheld if the court “determines that the ple
could not possibly be cured by the allegation of other fadtepez v. Smitt03 F.3d 1122, 1130 (9th
Cir. 2000). However, the Court is not convinced taiio has established that Plaintiff is unable to
allege additional facts sufficient to establish a deliberate indifference claim against Soto.

Here, Plaintiff alleges that Defendant Soto “vaasare of Plaintiff's injuries and disregarded th
excessive risk to Plaintiff's health and safety.” (FAC at 7.) In her R&R, Judge Major determined
Plaintiff's allegations do not support the conclusioat Defendant Soto knew or could infer that an

excessive risk to Plaintiff's health or safetyst@d. (Doc. No. 39 at 13:18-19.) Although the facts &

alleged by Plaintiff in the FAC are insufficient taaslish a deliberate indifference claim against Sofo,

that is not to say that further allegations wouldlm®tble to reach that threshold. In the R&R, Judg

Major concluded correctly that Plaintiff had at shalleged negligence against Soto. (Doc. No. 39,
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15.) While allegations of negligence, and even gross negligence, do not rise to the level of a conpstitu-

tional violation, there is nothing on the record precaigdplaintiff from alleging further behavior on th
part of Soto sufficient to state a claim upon which relief may be gratteel Estelle v. Gambhlé29
U.S. 97, 106 (1976). When, as here, the Plaintiffasoaseprisoner, the Court gives the Plaintiff the
benefit of the doubt and should allow Plaintiff leave to amend his Complaint where the possibility
that its deficiencies could be cured by the allegation of additional fadtskson v. Pardus551 U.S.
89, 94 (2007)Ramirez v. Galaz&334 F.3d 850, 861 (9th Cir. 2003). Accordingly, the Court hereby
GRANTS Defendants’ motion to dismiss WITH LEAVIED AMEND as to Defendants Villalobos ang
Soto.
Conclusion

For the reasons stated above, the Court ADOPTS the R&R in all respects, and hereby GH
Defendants’ motion to dismiss Plaintiff’s clainr fdeliberate indifference against Defendants Villalo
and Soto WITH LEAVE TO AMEND. Plaintiff must file a Second Amended Complaint by Januar
2013. If a second amended complaint is not filgtiwthe time indicated, the court will dismiss the

matter with prejudice.
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In addition, the Court DENIES WITHOUT PRBDICE Defendants’ motion to dismiss on the
grounds of qualified immunity.

IT 1S SO ORDERED.

DATED: November 21, 2012 . S o
) c:ﬁ:iz’m,,é;,

Hon. Antﬁony J. Battaféiia
U.S. District Judge
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