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Doc. 47
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA
ANDREW F. MCFADDEN, an
individual, CASE NO. 10cv2042-WQH-WMc
Plaintiff, ORDER
VS.
CITY OF EL CENTRO,
Defendant.

HAYES, Judge:
The matte before the Couriis the Motion for Summar Judgmer or Partia Summary,
Judgment filed by Defendant City of EI Centro. (ECF No. 34).
BACKGROUND
On Septembe 30, 2010 Plaintiff initiatec this actior by filing a complain agains the

City of El Certro. (ECF No. 1). On Decembér 2010, Plaintiff filed a First Amendgd

Complain allegin¢ cause of actior for (1) racediscriminatior in violationof Title VIl ancthe
Californie Fair Employmen anc Housin¢ Act (“FEHA”), (2) disability discrimination in
violation of the American: with Disabilities Act (“ADA”), (3) retaliatior in violation of Title

VIl ancFEHA, anc (4) deprivatiot of civil rightsunde 42U.S.C § 198 relatincto Plaintiff's

employment as a police officer with the City of EI Centro. (ECF No. 8).

On Februar 7, 2012 Defendar filed a Motion for Summary Judgment or Partjal

Summar Judgmen (ECF No. 34). Defendant conterttigit it is entitled to judgment ag a

mater of law on the grounds that (1) Plaintiff cannot establish a causal connection b
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hisraceancanyadvers employmer action (2) Plaintiff canno establis|tha he suffersfrom

a qualifying disability, (3) Plaintiff canno establis| a cause connectiol betweel a protected
acivity and any adverse employment action, and (4) Plaintiff cannot establish that |
deprivecof a constitutione right without due process On September 7, 2012, Plaintiff file
ar oppositiorto the motior for summar judgmenwhichheamende on Septembe 18,2012.
(ECF Nos. 43, 46). On September 14, 2012, Defendant filed a reply. (ECF No. 45).

UNDISPUTED MATERIAL FACTS

A. Plaintiff's Work History and Performance

Plaintiff, ar African-Americar male was hirec by the City of El Centro as a polic
officer in Septembe 1989 Plaintiff worked as a police officer on patrol duties until 1
wher he becam a Schoo Resourc Officer for the Central Union High School District.
July 2004 Plaintiff returne( to patro duties as a police officer for the City uncer the
supervision of Sergeant John Seaman.

Around March 1999, Plaintiff filed a grievance alleging that Sergeant Theresa
spoke publicly about Plaintiff's poor report writig skills. The grievance did not alle
discrimination on the basis of Plaintiff's race or any disability.

Arounc Octobe 2004 Plaintiff filed a grievanciagains Sgt Seama in responsto a
Supervisor Repor thai Sgt Seama wrote requestin disciplinaryactior beimposetagainst
Plaintiff for insubordinatior In the grievance, Plaintiff states that Sgt. Seaman abuse
exceede his authority failed to dea fairly and impartially in his official capacity, intends
to make misrepresentatior anc created a hostile work environment. The grievance dig
allege discrimination on the basis of Plaintiff’'s race or any disability.

In Augus 2005 Plaintiff receive(ar annua performanc evaluatiol prepare by Sgt.
Seama in which Plaintiff was given unsatisfactory reviews in several areas, inclu
interview and interrogation, beat/area practaesresponsibility, following work instructior
anc submittin¢work promptly anc accurately exercisin(reasonabljudgmen ancdiscretion,
performin¢ unde pressure willingnes to encourag .coworker: anc exhibit tean work, and

the ability to meintain proper contact and appropriate coverage when involved wi
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incident Plaintiff filed an employee grievance form and wrote a written response t

Seaman’ evaluatior In his grievance, Plaintiff states that Sgt. Seaman abused aut

b Sgt

nority

create: a hostile work environment, was retaliatory in nature, and failed to deal fairly and

impartially in his official capacity Neither the employee grievance nor the written resp
alleged discrimination on the basis of Plaintiff's race or any disability.

In respons to Plaintiff's grievance Commande Pau Longoria assigned Plaintiff t

pnse

D

Sergent Mike Crankshaw’s patrol team for evaluation of Plaintiff's ability as an Officer in

Charge his on-site productivity anc hisrepor writing ability. According to Sgt. Crankshay

<

Plaintiff performe(satisfactoril on histeam Plaintiff was reassigned to Sgt. Seaman’s patrol

team.
OnJuly 13,2006 Sgt Quinr recommende suspendin Plaintiff's duties a< Officer in

Chargeas aresul of Plaintiff's pooi performance Plaintiff wrote a response to Sgt. Quin

recommendatio On September 22, 2006, Cdr. Longoria reassigned Plaintiff to another|patrc

team and reinstated Plaintiff's eligibility to perform as Officer in Charge.

In Septembe 2009 Plaintiff receivecanothe performanc evaluatioifrom Sgt Quinn
which describe Plaintiff's job performanc as needin( improvemen Plaintiff wrote a
response to the September 2009 performance evaluation.

In his declaratior Plaintiff states: “I feel that one of the reasons | have been tr
harshlyis that| spoke up againsthe action: bein¢ taker agains the African-Americar Chief,
LeonarcKnight. Criticism of my work skills became notably worse after | defended hi
No othel Chiefs or Sergeani were treate( the way the supervisor anc stafl treate« Chief
Knight.” (ECF No. 46-4 at 2-3). Plaintiff states: “No other employee that | know of i

El Centrc Police D[e]p[artmen] has beer treate like | heve. Other officers have bee¢n

promoted ahead of me and | have been treated with disrespect on a constanld.asis.’
Plaintiff has never been demoted while employed by the City.

B. Promotion Policies and Practices
At his November 3, 2011 deposition, Plaintiff gave the following testimony:

O ... What does a seraeants exam consist of?
A It is a written exam; and then, there is an essay exam ...
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O And is there a minimum standard for passing the exam?

A Seventv percent.

2 énd you're required to pass both halves of the exam?
es.

2 ¢\t any time, have you ever passed both halves of the exam?
es.

O When?

A ... that was probably about ten years ago [2001].

(ECF No. 46-3 at 95-96).

Defendant submits the declaration of Police Chief Jim McGinley who states:
Base(unor mv review of the CITY’s record: for oromotiona testna for the
positior of Seraear with the CITY. it abpear thai plaintiff took anc passe the
Seraeant’ tes in Decembe 2004 with a rank of two on the eliaibilitv list.
Plaintiff was not selected. howevi Mv review of the CITY’s testinc records
indicate: thal plaintiff took the Seraeant’s test a number of times after 2004,
however plaintiff did not score hiah enoual onthe written nortior of the exam
to warran a placemer on the eliaibilitv list for the position An eliaibilitv list
for the positior of Seraear is valid for a perioc of one year afterwhichthe test
must be retaken in order to qualify for eligibility.

(ECF No. 34-4 at 3-4).

OnNovembe 17,2009 Police Chiel McGinley issuet a directive statin¢ that officers
would not be eligible for ar Officer in Charg¢ positior for a perioc of one yeer if they had
receiveca written reprimand. Police Chief McGinley states that the directive impacte
othel officers in additior to Plaintiff: a white male anc a Hispanic male. Police Chi
McGinley state thai Plaintiff’s complaint: of discriminatior playecnarole in his decisior to
issue the November 17, 2009 directive.

C.  Plaintiff's Disabilities
Plaintiff states: “In 2004, | informed my employer that | had been diagnosed

Attentior Deficit Disorder ['/ADD’].” (ECF No. 46-4 at 2). Plaintiff states: “I was able t

i two

D
—

with

D

perform all aspects of my job when | wasnggtreated for ADD. My only issues may have

been with writing because | also have dyslexia, however, | labored over my repo
brought them into conformance as much as possible without accommodild. at 3
On Februar 15, 2010 Plaintiff's attorne' sen Defendar a lettel statin¢ his opinion

that Plaintiff sufferecfrom Dyslexie anc thai Plaintiff hac beer diagnose with ADD in 2004

or 2005 Police Chief McGinley states in his deeaon that, “[ijn response to the letter [frgm

Plaintiff's attorne'date(Februar 15,2010] the CITY se up ar interactive proces meeting,
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bui aftel repeate request: plaintiff hasneve providecany medica evidenc: of adisability.”
(ECF No. 34-4 at 3).

Plaintiff state<”l went...tothedoctolancobtainecaformalrepor regardinitADD and
Dyslexie in 2010." (ECF No. 46-4 at 3). Plaintiff submits two “letter[s] from my doctq
(ECF No. 46-4 at 2). The first a lettel from Edwarc Cherlin M.D., datec Augus 2, 2010,
addresse to Plaintiff's formel counsel In the letter, Cherlin states: “I have been trea
[Plaintiff] since Octobe 21, 2004 for attentior deficit hyperctivity disorder .... It is

mentioned in [Plaintiff counsel’'s] letter that there is cause for concern regarding a p

dyslexic condition | have never assessed [Plaintiffltogated him for this and this, frankly,

has not beer brought to my attention previously.{ECF No. 46-3 at 127). Plaintiff als
submit: ar undate: “Neuropsychologici Assessmen from the Applied Neuropsychology
Institute stating that Plaintiff was examinei on Septembe 16, 201C anc Marct 7, 2011 and
subsequently diagnosed with “Dyslexia and Dysgraptid. at 131-38.
D. Plaintiff's Formal Complaints

Plaintiff submits his own declaration which states “After Sgt. Seaman becan
supervisor and before the nega 200t yearly evaluatior | informec the City of El Centro,
via agrievancethail believe(Sgt Seama hac giver me anegativievaluatioltbecaus of my
race. My grievance went up the chain ofroand and was evaluated by the City Attor
wha founc that there was nc basis¢ for the negative evaluatior The repor al issue was 3
Septembe 20, 2004 Supervisor’ Report prepared by Sgt. John Seam (ECF No. 46-4 at
2). Plaintiff attaches the grievance he filed in response to Sgt. Seaman’s September
Supervisor Report. (ECF No. 46-3 at 15-24). The grievance does not allege
discrimination on the basis of Plaintiff's race.

Plaintiff gave the following depositiol testimony “Q Othel thar your beliel thai they
were inaccurate comments in his evaluation, do you have any evidence that [Sgt. S
criticized you because of your race? A No.” (ECF No. 46-3 at 108).

On Jun¢ 4, 2009 Plaintiff filed a formal complaint of harassment, retaliation,

hostilework environmer with the City of El Cajon Plaintiff stated that Sgt. Quinn was biasg
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agains him, tha he was being retaliate agains for complaining to the Interim Police Chief

abou departmer stafl ard for vocally defending Police Chief Knight, that his reports were

bein¢ tampere with, thal he was bein¢ micramanaged, and that his reports were subje
unreasonably heightened scrutiny.
On Septembe 14, 2C09, Plaintiff filed a complain of discriminatior with the

Departmer of Fair Employmen anc Housing alleging race discriminatior anc a hostile work

environmer within the El Centrc Police Departmen Plaintiff alleged that the discriminatign

started in January 2009.

Ct to

On April 30, 2010 Plaintiff filed charges of disability discrimination and retaliation

with the Equal Employment Opportunity Commission (“EEOC”).
DISCUSSION

“A party may move for summary judgment, idewiiig each claim or defense—or t

pari of eact claim or defene—on which summary judgment is sought. The court shall grant

summar judgmenif the movan show:thatthereis nc genuincdispute asto any materia fact
anc the movan is entitlec to judgmen a< a matte of law.” Fed. R. Civ. P. 56(a). A materi
factisonethaiisrelevantoar elemenof aclaimor defens anc whose¢existenc might affect

the outcomeof the suit. See Matsushiti Elec Indus Co. Ltd.v. Zenitl Radic Corp. 475 U.S.

@l

574 58€(1986) The materiality of a fact is determined by the substantive law governing the

claim or defense See Andersol v. Liberty Lobby Inc., 477 U.S. 242, 252 (198€Celotex
Corp. v. Catrel, 477 U.S. 317, 322 (1986).

The moving party has the initial burden of demonstrating that summary judgment is

proper. See Adicke: v. S.H Kres: & Co, 39€ U.S 144 152 (1970) The burden then shifis

to the opposin( party to provide admissibli evidenci beyord the pleadings to show th
summar judgmen s not appropriate See Celote:, 477U.S al 322 324 To avoid summary

judgment the opposin(party canno res solely on conclusor allegation of facior law. See

gt

Bercv.Kinchelo¢, 794F.2c 457 45¢€ (9th Cir. 1986) Instead, the nonmovant must desigrjate

which specificfacts showthaithereis agenuincissuefor trial. See Andersol, 477U.S ai256.

The opposin¢ party’s evidencis to be believed anc all justifiable inference are to be drawn

-6 - 10cv2042-WQH-WMc
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in their favor See i
A. Race Discrimination Under Title VIl and FEHA

Defendar contend that “[r]lace has playec no factol in plaintiff's lack of succes at
bein¢ promotec Plaintiff hasa mediocrcemploymer history with the CITY albestgiver the
various need improvemer performanc appraisal plaintiff earnecduring his employment.”
(ECFNo.34-1a113-14) Defendant contends that “only superior performing officers wit
disciplinaryrecord:[shall] be eligible for promotior anc for the Officer in Chargepositior ....
[anc that] plaintiff was nol the only individual to whomthis policy was applied as oth
officers with reprimand were nol permittec to join the S.W.A.T tean or aci as Officer in
Charge, including officers who were not African-American or disablld. at 13.

Plaintiff contend thai he “performec according to his employer legitimate
expectations receive(some satisfactor reviews anc commendation anc “was performing
well enougl to remair employed with Defendant for many yeat (ECF No. 46-1 at 12)
Plaintiff contend thai “[o]ther employee with qualification: similar to his own were treated
more favorably by receivin¢ promotion: anc othel favorable treatmen anc by not being
scrutinize(on a constar basis... Theyreceive(promotion: anc prais¢ for performing justi as
Plaintiff performed. Id. Plaintiff contend thaihe “performecin ar exemplar mannewhich
well exceeded his employer’s expectationid. at 13.

A plaintiff assertin a claim of racia discriminatior unde Title VII anc FEHA carries
the initial burder of establishin a prime facie cast of racia discrimination. Plaintiff must
show “(i) tha he belongs to a racial minority; (ii) that he applied and was qualified for
for which the employe was seekng applicants; (iii) that, despite his qualifications, he
rejected ard (iv) that, after his rejection, the position remained open and the emj
continue( to seel applicants from persons of complainant’s qualificationMcDonnell
Douglas Corp. v. Greer 411U.S 792 801-802 93 S.Ct 1817 1824 (1973) If based on
circumstantie evidenc: alone the prime facie cast may be establishe by plaintiffs showing
“(1) thaithey are member of a protectei class (2) thaithey were qualifiec for their positions

ancperformingtheirjobs satisfactorily (3) that they experiencediverse employment actior

-7 - 10cv2042-WQH-WMc
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and (4) that ‘similarly situated individuals outside [their] protected class were treatec
favorably or othel circumstance surroundinithe advers employmer actior give rise to an
inferenctof discrimination.” Hawr v. ExecutiviJetManagemenInc.,615F.3c 1151 1156
(9thCir. 2010 (quotin¢ Petersolv.Hewlett—Packar Co. 35¢F.3c¢599 60z (9th Cir. 2004)).
Plaintiffs “must offer evidenc: thai gives rise to ar inferenceof unlawful discrimination.’ Id.
(quotations omitted).

Undel McDonnel Douglas, once the plaintiff estakishes a prima facie case of eith
discriminatior or retaliation the burder ther shifts to the defendar to articulate¢ a legitimate,
nondiscriminator reasol for its allegedly discriminator or retaliatoryconduct McDonnell
Douglas411U.S ai802-805 Surrellv. CaliforniaWateiServ Co., 51€F.3¢ 1097 110€(9th
Cir.2008) If the defendant articulates a legitimegason for its action, the plaintiff may th
offer evidence that the proffered nondiscnatory reason is merely a pretext
discrimination Surrell, 51€ F.3c a1 1106 sec¢alsc Bradley v. Harcourt, Brace anc Co.. 104
F.3c267 27C(9th Cir. 1996 (“To avoic summar judgment... [the plaintiff] ‘musidc more
thar establis|a primefacie castancdenythe credibility of the [defendant'switnesses ... She
mus product ‘specific, substantic evidencr of pretext.” (quoting¢ Wallis v. J.R Simplo Co,,
26 F.3d 885, 890 (9th Cir.1994)).

In this case Plaintiff fails to preser evidenc: “that he appliec anc was qualifiec for a

job for which the employe was seekin¢applicants, or that “after his rejection the position

| mor

er

1%
S5

for

remaine: oper anc the employe continue( to seek applicants from persons of [His]

gualifications.” McDonnel Douglas 411 U.S ai 801-802 Plaintiff further fails to show
evidence that he was “performing [his] job... satisfactorilHawr, 615 F.3c al 1156 see

Bradley 104F.3cai27C (“[AJn employee’ subjectivipersonejudgment of hercompetence
alone do not raise a genuine issu¢ of materia fact”). Evidence in the record shows t
Plaintiff's work performanc as police officer was unsatisfactor from his returr to patro in

200<througt hisevaluatiolin 2009 Evidence in the record shows that, after December 2
Plaintiff did not pas: the qualifying test: to be eligible for promotion Plaintiff fails to offer

evidence othel thar his own state« beliefs anc conclusory allegations, “that give rise to
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inferenctof unlawful discrimination’ onthe par of the City of El Cajor in failing to promote
Plaintiff. 1d.

Ever if Plaintiff were to make a prima facie showing of racial discrimination,
undispute evidenct on the recorc adequatel provide: Defendar with a legitimate,
noncscriminatory reason for failing to promote Plaintiff: Plaintiff's well-documen
unsatisfactry performance as a patrol officer. Defendant has presented evidence to shc

there is no genuine dispute as to any materia fact” regardin( Plaintiff's claim for racial

the

ted

W “th

discrimination Fed R. Civ. P.56(a) Plaintiff fails to present evidence to show that sumnpary

judgmen is not appropriat as to this claim. Se« Celotes, 477 U.S ail 322 324 Defendant’s
motion for summary judgment on Plaintiff's claim for race discrimination is granted.
B. Disability Discrimination Under ADA

Defendar assert that “plaintiff was unawar thai he sufferecfrom Dyslexie until six
(6) montheprior to filing the original Complaint wher his attorne' ‘diagnosed him.” (ECF
No. 34-1 al 15). Defendant contends that therenis evidence that Plaintiff's dyslex
substatially interfered with a major life activity or substantially limited any life activ
Defendant assert that“once the CITY understoo plaintiff was claiming he was disablec it
helc a reasonable accommodation meeting with plaintiff to determine what, if
accommodatiorwouldbe neede for plaintiff. None were offered or made since plaintiff I
na medica certificatior statin¢ thai he actually requirecar accommodatic or thai he hac a
disability .... plaintiff has not producei any medical certification to the CITY stating that
has any type of a disability requiring accommodaticld. at 16.

Plaintiff asserts that Defendant was notified that he had Attention Deficit Disor
2004 anc hac approve! Plaintiff's medicatiol for that disorder for yearsPlaintiff contends
thal Defendar “was alsc informec of Plaintiff's disability by his attorne' anc his physicians
in 2009." (ECF No. 46-1 at 14). Plaintiff contends that “even without being notifig
Plaintiff's nee(for sometype of accommodatiol if the advers employmer action:were for
misconduc brough on by the disability of which Defendar was apprize([sic], Plaintiff was

punished for having a disability.ld. at 15.
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To state a prime facie cast of discriminatior unde the ADA, a plaintiff is requirec to
showthat (1) he was a disable(persoiwithin the meanin(of the ADA,; (2) he was aqualified
individual, meaninhe coulc perforn the essentie functions of his job; anc (3) he sufferecan
advers employmer actior becaus of his disability. Nune¢v. Wal-Mari Store;, Inc., 164
F.3c 1243 124¢(9th Cir.1999 (citing42U.S.C §12112(a)) The ADA defines disability a
“a physica or menta impairmen thai substantiall limits one or more major life activities.”
42U.S.C.A 812102(1)(A) As athreshold matter, Plaintiff must prove that he has a phy
or mentaimpairmen anc demonstrai thai the impairmen limits a majol life activity, suct as
carin¢ for himself performin¢manuatasks learning breathing thinking. communicating or
working. 42 U.S.C. § 12102 (2)(A).

Plaintiff state in hisdeclaratioithai he take:medicatioi for Attentior Deficit Disorder
anc thai the conditior doe: not impac his ability to work. Plaintiff stagéd that he informe
Defendar of the conditior in 2004 and that Defendant has accommodated the conditi
approvin¢ Plaintiff's use of medication Plaintiff fails to come forward with any evidence
show that his Attentior Deficit Disorde is ar impairmen thatlimits any majoi life activity or
that this condition qualifies him as a disabled person under the ADA.

Plaintiff submitc anc attache to his decaration an undated “Neuropsychologif

Assessmen thal state a diagnosis of dyslexia based on examinations of Plaintif

192

sical

pNn by

to

cal

f in

Septembe 201Canc March 2011 Defendant objects to this document as lacking foundation

anc the persone knowledge of Plaintiff, hearsay, speculation, opinion and conclug
testimony (ECF No. 45-1 at 8). The “Neuropsychological Assessment” has not been pi
authenticate ard cannot be considered by the Court in opposition to Defendant’s sun
judgmen motion See Fed.R.Civ.Prc54(c)(4) Biasv. Moynihar, 50€ F.3c 1212 1224 (9th
Cir. 2007 (“Rule 56(e . . . require: thai a prope foundatior be laid for evidenci considered
on summiry judgment. The documents must be authenticated and attached to a deg
whereir the declarar is the persol througt whomr sucl exhibits coulc be admittec into
evidence. (citatior anc quotatior marks omitted)) secalsc Capobianciv. City of New York,

422 F.3d 47,55 (2nd Cir. 2005) (‘Tasworn letters from physicians generally are inadmisg
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hearsay that are an insufficient basis for opposing a motion for summary judgment”).

Plaintiff was gainfully employe( by the City of ElI Cajon aa police officer for the
entire perioc in questiol anc was neve demoted. The evidence on the record shows
Plaintiff was not promotet becaus he coulc not pas: the eligibility test:for a promotion and

thar Plaintiff was periodically relievec of Officer in Charge duties becaise of his poo

that

performanc in a numbe of areas Even if the Court were to consider Plaintiff's proffeted

evidenct suggestin he sufferec from dyslexia, Plaintiff fails to come forward with a
evidencito show that the conditior is ar impairmen tha limits a majol life activity for him.

The recorc contain: nc evidenc: of Plaintiff sufferin¢ from a disability that might
gualify him for protectior unde the ADA. Plaintiff fails to make a prima facie showing
disability discrimination Defendant’s motion for summary judgment on Plaintiff's claim
disability discrimination is granted.
C. Retaliation Under Title VIl and FEHA

Defendar contend tha “plaintiff was deniecthe Officer in Charg statu: [due to his
pooi work performance prior to his filing a complain of hostile work environmer with the
CITY” anc “there was a history of ‘adverstjob actions taker prior to plaintiff evelfiling a
DFEH charge against the CITY.” (ECF No. 34-1 at 17). Defendant contends that “p
was prohibited from acting as the Officer in Charge in 2009 following a long ser
behaviore anc performancissues. Id.al18. Defendant contends that “the policy to proh
employeewith reprimand frombecomin(Officerin Chargtwasnotlimited only to plaintiff”
anc thaltwo othe officers one white anc one Hispanic were subjec to the samerestriction.
Id. Defendant contends that it “had a legitimate, non-discriminatory reason for proh
plaintiff from becoming an Officer in Chargeld. at 17.

Plaintiff contend thai “[h]e complaine:of action: taker agains him ancinformec his
employe tharhefelt he wasthe victim of racia discrimination After his complaints, Plaintif
receive(ongoing negative evaluations on a regulasiba.. The retaliation took the form

devastatin evaluations refusal:to promote anc numerou supervisor alleging misconduct.”

of

for

aintif
es of
bit

fbiting

—

pf

(ECF No.43-1a115,17). Plaintiff contends that “there is no credible evidence” to sugport
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Defendant’ positior thai Plaintiff was not made¢ Officer in Charg«becaus of behaviore and
performanc issue or thai the policy to prohibit employee with reprimand from becoming
Officer in Charge “was not enacted solely for Plaintiff or that there were either no
persons affected.ld. at 17.

“Retaliation is shown where a plaintiff demonstrates ‘1) that she was engagirn
protectei activity, 2) thai she sufferecar advers employmer decision anc 3) thai therewas
a cause link between her activity and the employment decisicDavis v. Californi: Dept.
of Corr. & Rehab. 10-1789C 201z WL 202500: ai *3 (9th Cir. June¢ 6, 2012 quoting
Hashimot(v.Dalton, 11€F.3c671 67<(9thCir. 1997) Once the plaintiff establishes a prif
facie cast of retaliation if the defendar provide: alegitimate rational¢ for ar advers action,
the burder shifts to the plaintiff to show that the profferec reasolwas pretextual Hashimoto,
118 F.3d at 679.

Plaintiff filed a complaint with the City in June 2009, a complaint with DFEH
Septembe 2009 anc a complain with EEOC in April 2010. Only his September 20(
complain to DFEH contained allegations of race discrimination, and that comg
specifically allege( thai the discrimination did not begin until January 2009. The ad\y
employmer decision thai Plaintiff relies upon to show retaliation occurred five years [
to the filing of Plaintiff's first formal camplaint to the City. Plaintiff cannot recover f

advers employmer action: he sufferecin 2004 on the ground: of retaliatior for complaints

othe

gin

na

1 in
9

laint

b —d

erse
rior

Or

he filed in 2009. Even if Plaintiff were to establish a prima facie case of retaliation, the

evidenciontherecorcshow:thai Plaintiff did not pas: the eligibility tes for a promotior after
2004 anc thai Plaintiff hac receive(written reprimand regardinghis work performance this
evidenci provide: a legitimate rational¢ for Defendant’ conduc in not promoting Plaintiff.
Plaintiff fails to show thaithe advers employmer decision he sufferecwere causally
linked to the protected activity of filing comjés of racial discrimination. Defendant
entitlectojudgmen asamatte of law on Plaintiff's claimfor retaliation Defendant’s motion

for summary judgment on Plaintiff's claim for retaliation is granted.
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D. Deprivation of Civil Rights Under 42 U.S.C. § 1983

Defendar contens that “because plaintiff cannot establish that the he
discriminatel agains or retaliated against, his derivative claim for violation of 42 U.S.
198 fails asamatte of law.” (ECF No. 34-1 at 19). Defendant asserts that Plaintiff has
beer demote: al his job with the City anc contend thet Plaintiff has no evidence to supp
his contentiol thai he was deprivecof a constitutione right unde the color of law in violation
of due process.

Plaintiff contend thathe “was deprivecof hisdue proces rights by not bein¢ afforded
afair hearincancameaning([ful opportunityto be hearc.... Plaintiff nalongeiworks with the
City. He was demotec not allowec to actin more favorabl¢ position: or advance Thereis an
adequate violation of law.” (ECF No. 46-1 at 18).

Plaintiff has failed to submi any evidencito suppor the lega claims of his Complaint.

Plaintiff has not showr that he sufferec racia discrimination, disability discrimination, g

was
C. §
never

DIt

r

retaliatior by Defendan Plaintiff has not shown that any constitutional right has been violated

by the conduc of Defendan Accordingly, Defendant’s motion for summary judgment
Plaintiff's claim for a violation of 42 U.S.C. § 1983 is granted.
CONCLUSION
IT ISHEREBY ORDERELthaithe Motionfor Summar Judgmer filed by Defendant
City of EI Cajor (ECF No.34)is GRANTED. The Clerk shall enter Judgment in favor of
Defendant and against the Plaintiff.
DATED: September 26, 2012

WILLIAM Q. HAYES
United States District Judge
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