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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

DANIEL SANDERS, CO-TRUSTEE
OF DS/KSL SANDERS FAMILY
TRUST UDT DATED APRIL 28,
1998: and KAREN L. SANDERS,
CO-TRUSTEE OF THE DS/KSL
SANDERS TRUST UDT DATED
APRIL 28, 1998,

Plaintiffs,

VS.

SUTTON FUNDING, LLC; THE
BANK OF NEW YORK MELLON
TRUST COMPANY, N.A., AS
GRANTOR TRUSTEE OF THE
PROTIUM MASTER GRANTOR
TRUST; T.D. SERVICE COMPANY:;
and DOES 1- 10, inclusive,

Defendants

Presently before the Court is a MotimnDismiss Plaintiffs’ Second Amende

CASE NO. 10-CV-2142 JLS (DHB)

ORDER: (1) GRANTING
DEFENDANT BANK OF NEW
YORK MELLON'S REQUEST
FOR JUDICIAL NOTIC
EKGRANTING DEFENDANT

NK OF NEW YORK MELLON'S
MOTION TO DISMISS
PLAINTIFFS’ SECOND
AMENDED COMPLAINT; AND
f GRANTING PLAINTIFFS’

FORMAL REQUEST FOR
LEAVE TO AMEND

(ECF Nos. 66, 67)

Complaint (“MTD”) filed by DefendantThe Bank of New York Mellon Trus
Company, N.A., as grantorustee of the Protium Mast@rantor Trust (“BNYM”).
(ECF No. 66.) Also before the Court d&intiffs Daniel and Karen L. Sande

(“Plaintiffs”) Opposition to (ECF No. 699nd BNYM'’s Reply in Support of (ECF No.

10cv2142
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71) the MTD, as well as BNYM’s Requdst Judicial Notice (“RJIN”) (ECF No. 67
and Plaintiffs’ informal request for leat® amend (ECF No. 69)The Court vacate
the hearing set for May 014, and took the matter under submission without
argumer pursuarto Civil LocalRule 7.1(d)(1) (ECF No. 72.) Having considered t
parties argument anc the law, the Court GRANTS BNYM's RIJIN GRANTS
BNYM’s MTD, and GRANTS Plaintiffs’ request for leave to amend.
BACKGROUND

l. Factual Background

This action concerns the disputed ownership and loan status of the prof

oral
he

erty

779 Marposa Drive, Vista, California 92081 (the “Property”). On July 2, 2007,

Plaintiffs executed an adjustable rate Ntite “Note”) and Deed of Trust (the “DOT
for the sum of $474,400. (Verified 2d AGompl. (“VSAC”) Ex. C, ECF No. 64.

The DOT identifies Countrywide Home &ps, Inc. (“Countrywide”) as lender;

Recontrust Company, N.A. as trustee; &tadtgage Electronic Registration Syster
Inc. (“MERS”) as nominee and beneficiaryd.(at 2.)

On September 10, 2009, MERS assigned its interest under the DOT to
(Id. Ex. D.) The assignment was notarizaal October 1, 2009, and recorded
October 8, 2009.1d.) On September 16, 2009NBM—acting through its attorne
in fact Barclays Capital Real Es$ta Inc., dba HomEqQ Servicin
(“Barclays”)—substituted TDSC as trustekl. Ex. E.) The substitution was notariz
on December 14, 2009, and recentdbn January 8, 2010d() Also on September 1(
2009, TDSC executed and served a Notid@egault (“NOD”) on behH of beneficiary
Sutton. [d. Ex. F.) The NOD was recced on October 1, 2009Id() On January 5
2010, TDSC executed and served a Notidaostee’s Sale (“NOS, which it recorded
on January 8, 2010Id( Ex. G.)

On March 25, 2011, MERS again assigitsednterest under the DOT, this tin
to BNYM. (Id. Ex. H.) The assignment was not&d the same day and recorded
April 1, 2011. {d.) On November 16, 2011, Suttorthassigned its purported inter
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under the DOT to BNYM. I{. Ex. |.) The assignment wastarized the same day a
recorded on November 30, 2011d.)]

On October 24, 2012, BNYM executed Substitution of Trustee (“SOT
substituting Cal-Western Reconveyance LLC (“CWR”) as trustek.Ek. J.) The
SOT was notarized the same dag aecorded on October 31, 20181.Y On Octobel
29, 2012, CWR executed an NODId.(Ex. K.) The NOD was also recorded
October 31, 2012.1d.)

On September 27, 2013, CWR executédbtice of Trustees Sale (“NOTS”).
(Id. Ex. L.) The NOTS was recorded and maitle Plaintiffs on October 3, 2013d(
see also idf 15.) The sale was scheeldlifor October 23, 2013.Id¢ Ex. L.) On
October 5, 2013, Plaintiffs had Certified Forensic Loan Auditors, LLC prep
Property Securitization Analysis Report (“PSAR”) for therd. Ex. M.)

II.  Procedural Background

In or around 2010, Plaintiffs initiated this action in state couBeelotice of

Removal 2, ECF No. 1.) eptember 29, 2010, the Sardo Superior Court grants

Plaintiffs’ motion for a preliminary injunctio(fPIl”). (PIs.” Resp. in Opp’n 3, ECF No.

69.) Also on September 29, 2010, Pldistifiled their Verified First Amendes
Complaint (“VFAC”), which Defendants sulzpeently removed téederal court. $ee
Notice of Removal, ECF No. 1.)

Defendants noticed a sale of the PropéstyNovember 4, 2010. (1st Mot. f(

TRO 2, ECF No. 5.) On Qaber 29, 2010, Plaintiffs movéar a temporary restraining

order (“TRQO”) in federal court. $ee generally il On November 2, 2010, this Col
issued an Order to Show Cause (“OSChyva TRO should not issue. (ECF No.

Also on November 2, 2010, however, Ptdfa petitioned for bankruptcy. (ECF Np.

8.) Accordingly, the proceedings in this Court were staykl] &nd the motion for
TRO was denied as moot (ECF No. 9).

This Court lifted the bankruptcy stay 8eptember 25, 2013. (ECF No. 18.)
October 15, 2013, Plaintiffs moved to tiome the TRO requested in October 20

-3- 10cv2142

on

Ale ¢

4

DI

irt
7.)

|}

On
10.




© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

(ECF No. 23.) On October 16, 2013, the Court denied the motion on the groun
the TRO was previously denied as moot. (ECF No. 25.)
Plaintiffs subsequently filed a motidor TRO on October 18, 2013. (ECF N

ds th

0.

28.) That same day, this Court issue®@ader staying the Octob23, 2013 sale of thE

Property until a hearing could be heard onrRifis’ motion. (ECF No. 30.) A hearin
was held on November 1, 2013, and the mattes taken under submission. (ECF |
37.) On November 12, 2013, the Court issued an Order dissolving the TR
denying a PI. (ECF No. 38.)

The next day, BNYM filed its first MD. (ECF No. 39.) The Court took tf
MTD under submission and, on March 10, 20dvéanted the motion. (ECF Nos. 5

63.) The Court gave Plaintiffs fourteelays within which to file an amende

complaint. (Order 14, ECF No. 63.) Ofarch 21, 2014, Plaintiffs filed a time
VSAC. (ECF No. 64.) BNYM subsequently filed the instant MTD.
REQUEST FOR JUDICIAL NOTICE

Federal Rule of Evidence 201 provides tlighe court may judicially notice «
fact that is not subject to reasonablgpdite because it: (1) is generally known wit
the trial court’s territorial jurisdiction; ) can be accurately and readily determi
from sources whose accuracy cannot reasonably be questioned.” “Judicially
facts often consist of matteof public record.” Botelho v. U.S. Bank, N.,A692 F.
Supp.2d 1174, 1178 (N.D. CaD10) (citations omitted¥ee also W. Fed. Sav. & Lo«
Ass’nv. Heflin Corp.797 F. Supp. 790, 792 (N.D. Cal. 199%)hile “a court may tak
judicial notice of the existence of mattafspublic record, such as a prior order

=7

hin
ned

notice

137

or

decision,” it should not, however, take notice of “the truth of the facts cited thgrein.’

Marsh v. Cnty. of San Diegd32 F. Supp. 2d 1035, 1043 (S.D. Cal. 2006).
BNYM asks the Court to judicially riiwe the following seven (7) documents:

Order: Granting Defendant®equest for Judicial Notice, Dissolving October 18, 2

Order, and Denying Pliminary Injunction,Sanders v. Sutton Funding, LLC, ef Alo.

10-cv-2142 JLS (NLS) (S.D. Cal. Nov. 12, 201B%F No. 38; (2) Deed of Trust, Doc.
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No. 2007-0459177 (recorded timle San Diego County Recorder’s Office on July
2007); (3) Assignment of Deed of Trust, Doc. No. 2009-0560077 (recorded in tf
Diego County Recorder’s Offiaan October 8, 2009);(4) Assignment of Deed of Tr

/ 9,
e S¢

LISt,

Doc. No. 2011-0639047 (recorded in the San Diego County Recorder’s Office o

November 30, 2011); (5) Substitution of Trustee, Doc. No. 2012-0674028 (recol
the San Diego County Recorder’s Office@atober 31, 2012); (6) Notice of Defal

ded
It,

Doc. No. 2012-0674029 (recorded in the San Diego County Recorder’s Office o

October 31, 2012); and (7) Notice olistee’s Sale, Doc. No. 2013-0600937 (recor
in the San Diego County Recorde®sfice on October 3, 2013)S€eRJIN, ECF No
67.)

All of these documents are availabto the public and are certified a
maintained by an official office. Thutheir accuracy cannot be reasonably dispu
Accordingly, the CourtGRANTS BNYM’'s RIN as to all seven (7Jocuments
However, the Court does not at this time takéce of the trutiof the facts asserte
therein.

MOTION TO DISMISS
l. Legal Standard

Federal Rule of Civil Procedure 12(b){&rmits a party to raise by motion t
defense that the complaint “fail[s] taagt a claim upon which relief can be grante
generally referred to as a motion to dismiske Court evaluatewhether a complair

states a cognizable legal theory and sufficfants in light of Federal Rule of Civil

Procedure 8(a), which requires a “short araimpstatement of the claim showing tf
the pleader is entitled to relief.” Although IR “does not requir&letailed factua
allegations,’ . . . it [doeslemand[] more than an unadorned, the-defendant-unlaw
harmed-me accusationAshcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBell Atl.

Corp. v. Twombly550 U.S. 544, 555 (2007)). In otlveords, “a plaintiff's obligation

ded

nd
ed.

—F

d

nat

ully-

to provide the ‘grounds’ of his ‘entitle[mertt) relief’ requires more than labels and

conclusions, and a formulaic recitation of gements of a cause of action will notd
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Twombly 550 U.S. at 555 (citinBapasan v. Allaind78 U.S. 265, 286 (1986)). “N¢
does a complaint suffice if it tenders ‘nakassertion[s] devoid of ‘further factu
enhancement.”lgbal, 556 U.S. at 678 (citinfwombly 550 U.S. at 557).

“To survive a motion to dismiss, a colamt must contain sufficient factu
matter, accepted as true, to ‘state a claimetef that is plausible on its face.’ld.
(quoting Twombly 550 U.S. at 570)see alsdred. R. Civ. P. 12(b)(6). A claim
facially plausible when the facts plédllow[] the court to draw the reasonal
inference that the defendantiable for the misconduct allegedld. (citing Twombly
550 U.S. at 556). That is not to say that ¢kaim must be probable, but there mus
“‘more than a sheer possibility thatdefendant has acted unlawfullyld. Facts

merely consistent with’ @efendant’s liability” fall short of a plausible entitlement
relief. 1d. (quotingTwombly 550 U.S. at 557). Furtheéhe Court need not accept

true “legal conclusions” contained in the complaiit. This review requires context-

specific analysis involving the Court’gidicial experience and common sendd.”at
679 (citation omitted). “[W]herthe well-pleaded facts do not permit the court to i
more than the mere possibility of misconttice complaint haalleged—Dbut it has ng
‘show[n]—‘that the pleader is entitled to relief.’Id.

Where a motion to dismiss is granted, “leave to amend should be granted
the court determines that the allegatiorotifer facts consistent with the challeng

pleading could not possibly cure the deficiencyD&Soto v. Yellow Freight Sys., Inc.
957 F.2d 655, 658 (9th Cir. 1992) (quotighreiber Distrib. Co. v. Serv-We

Furniture Co, 806 F.2d 1393, 1401 (9th Cir. 1986)). In other words, where leg
amend would be futile, the Court may deny leave to amend.
[I.  Analysis

Plaintiffs bring this action against Defgants asserting two cses of action: (1
lack of standing to conduct a nonjudicfareclosure sale, and (2) quiet titleSee
generallyVSAC, ECF No. 64.)The Court addresses each in turn.
I
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A. Claim1: Lack of Standing to Conduct a Nonjudicial Foreclosure Sale

First, Plaintiffs allege, under Califoia Civil Code § 2934a, that BNYM'’s 20(
SOT—which substituted CWR as trustee-defective and lacks legal effect, beca
BNYM had no authority to effect saglibstitution. (VSAC Y 16-25, ECF No. 6
California Civil Code 8 2934a sets forthe process and formalities required
substitute the trustee.

Plaintiffs question the legitimacy dlfie chain of title establishing BNYM &
beneficiary of the Note. Plaintiffs arguatlBNYM is not the beneficiary because |
Assignments of DOT are contradictorybméh MERS and Sudh purportedly assigne

the same interest to BNYM. (PIs.” Resn Opp’n 4-5, ECF No. 69.) Furthe
Plaintiffs purport that the PSAR establishes that the assignments from (1) ME

9

|Se

1)
to

'S
he
d

L4

I,
RS

Sutton, (2) MERS to BNYM, and (3) Satt to BNYM were fraudulent, because the

persons who executed the Assignments of DOT for the assignors lacked the a
to do so. Id. at 5.) Hence, Plaiiffs claim that, becausBNYM lacked the authority
to substitute CWR as trustebe transfer is void.1q.)

BNYM contests the sufficiency of PHgiffs’ claim. BNYM first argues that

Plaintiffs’ arguments are “irrelevant,” besaithe various documents incorporated
reference into Plaintiffs’ VSAC and judally noticed in the RJIN establish
“unbroken chain of ownership.” (MTD 5, ECF No. 66-1.) However, this argu
misses the point. Plaintiffs contend thahether or not the chain of title was brok
the various transfers and substitutionsfeaedulent and therefore void. Thus, t
argument is not dispositive of Plaintiffs’ claim.

BNYM also contends, however, that Piiifs lack standing to challenge tl
assignments. First, BNYM argues that, becdtamtiffs do not dispute that they we
in default, and because thiegive offered no reason to bekethat the original lende
would not have foreclosed, Plaintiffs hasugfered no resultaptejudice. (MTD 6-8
ECF No. 66-1see als8NYM's Reply 7-9, ECF No. 7).Second, BNYM argues th
Plaintiffs lack standing because theye amot parties to the challenged trans

-7 - 10cv2142
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(BNYM’s Reply 9-11, ECF No. 71.) The Court agrees on both counts.

The Court agrees that Plaintiffs lack standing to challenge, prior t
foreclosure sale, Defendants’ authoritydoeclose. The Court finds persuas8iga
v. Mortgage Electric Systems, Iramd Jenkins v. JP Morgan Chase Bank, N.IA.
Siliga, the California Court of Appeal fountthat the debtors lacked standing
challenge a transfer of interest in the@ted of trust when they were undisputably
default, the challenged assigam did not change their obligations under the note
there was no reason to believe that theimaigender would not have foreclosed. 2
Cal. App. 4th 75, 85 (2013). As Bilga Plaintiffs have suffered no prejudice due
BNYM'’s purportedly wrongful efforts to f@close because Plaintiffs, who have b
in default since at least 2010, are subjedbreclosure by some entity, whether or
that entity be BNYM. If BNYMdoes not have an interestie note, there is no reas

D the

olp

to think that the interest holder wouldt foreclose under these circumstances. And,

BNYM seeks to foreclose undtre original note, so Pldiffs are subject to the same

obligations. Accordingly, Plaintiffare not prejudiced by BNYM'’s foreclosure.
Further, inJenking the California Court of Appeal rejected an argumn
preemptively challenging the defendants’remity to initiate nonjudicial foreclosur
proceedings on the theory that to allsuch a challengéwould result in the
impermissible interjection of the countsto a nonjudicial scheme enacted by
California Legislature.” 216 Cal. Apgth 497, 512—-13 (2013) (citations omitted).

so allow “would be inconsistent witthe policy behind nonjudicial foreclosure
providing a quick, inexpensive and eféat remedy,” and “would fundamental
undermine the nonjudicial nature of thegass and introduce the possibility of lawsl
filed solely for the purpose of delaying valid foreclosuresd’ at 512, 513 (quoting
Gomes v. Countrywide Home Loans, |ri®©2 Cal. App. 4th 1149, 1154 n.5, 11

(2011)). Accordingly, the Court finds thattiwveight of authority holds that Plaintif

lack the standing to preemptively challefg)¢YM'’s right to nonjudicially foreclose|

Plaintiffs point toGlaski v. Bank of America, N ,AXor the proposition that
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borrower has the standing to preemptively cimgjéean entity’s interest in the debt g
authority to foreclose. (Pls.” Resp.Gpp’'n 6—7, ECF No. 69 (citing 218 Cal. App. 4
1079 (2013)).) While Plaintiffs poinb the recent unpublished opinion©btton v.
Mortgage Electronic Registration Systems, |N@. E054921 (Cal. App. Apr. 4, 2014
as an endorsement Gfaski many more California courts have rejectddski See,
e.g, Keshtgar v. U.S. Bank, N,A2d Civil No. B246193, 2014 WL 2567927, — C
Rptr. 3d —, at *3 (June 9, 2014jyanova v. New Century Mortg. Carp72 Cal. Rptr
3d 104, 109-10 (App. Apr. 25, 201&porn v. JPMorgan Chase Bank N.A047501,
2014 WL 280627, at *4 (Cal. App. Jan. ZQ14). This District has consistent
rejectedGlaski SeeCovarrubias v. Fed. Home Loan Mortg. Carplo. 12cv2775
WQH (DHB), 2014 WL 311060, at *4-5 (S.D. Cal. Jan. 28, 20)tale v. Kimball
Tirey & St. John, LLPNo. 13cv1160-GPC-MMA, 2014 WL 109354, at *4 (S.D. J
10, 2014)Haddad v. Bank of Am., N,ANo. 12cv3010-WQH-JMA, 2014 WL 6764
at *4 (S.D. Cal. Jan. 8, 2014Qiunugala v. JP Morgan Chase Bank, N.Alo.
12¢cv2106-WQH-NLS, 2013 WL 5568737, at *8 (S@al. Oct. 3, 2013). And, eve
other federal district court i@alifornia has also disavowézlaski See, e.gSnell v.
Deutsche Bank Nat'l Trust GaNo. 2:13-cv-02178-MCE-DAD, 2014 WL 325147,
*4-5 (E.D. Cal. Jan. 29, 2014(gates v. LPP Mortg., IncNo. CV 13-8737 DSH
(PLAX), 2013 WL 6978834, at *2 n.4 (C.D. Cal. Dec. 30, 2018ppstol v.
CitiMortgage, Inc, Case No. 13-cv-01983-WHO, 2013 WL 6328256, at *6—7 (|
Cal. Nov. 21, 2013). UltimatelyGlaskiis in a clear minority on the issue. Until eith
the California Supreme Court, the Ninthi€liit, or other apgkte courts followGlaski,

this Court will continue téollow the majority rule.”Newman v. Bank of N.Y. Mellgn

No. 1:12-CV-1629 AWI GSA, 2013 WL 5603314,*3 n.2 (E.D. Cal. Oct. 11, 201

(citations omitted). This Court finds no reason to determine otherwise.
Moreover, the Court further agrees thachuse Plaintiffs were not parties to

challenged assignments, and because said assignment®teale for their benefi

Plaintiffs lack the standing to challenge the allegedly improper assignm&ets.
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Maynard v. Wells Fargo Bank, N,ANo. 12cv1435 AJB (JMA), 2013 WL 488320
at *9 (S.D. Cal. Sept. 11, 2013) (citations omitted) (“Plaintiffs lack standin
challenge the alleged fraudulent transfeecause they were not parties to

Assignment, nor were they the intendetaipts of the Assignment.”) (collectis
cases)see also Dick v. Am. Home Mortg. Servicing,,I@v. No. 2:13-00201 WB!
CKD, 2013 WL 5299180, at *2 (E.D. Cal. Sept. 18, 2013) (citilipert v. Chase
Home Fin., LLC1:13-CV-265 AWI SKO, 2013 WR318890, at *3 (E.D. Cal. May 2

2013) (collecting cases)avaheriv. JPMorgan Chase Bank, N)o. 2:10-cv-08185¢

ODW (FFMXx), 2012 WL 3426278, at *6 (C.D. Ca&lug. 13, 2012jcitations omitted)
(“While the allegation of robo-signing may tree, the Court ultimately concludes t
[the plaintiff] lacks standing to seeKief under [his] allegation [that the Substituti
of Trustee is therefore invalid].”)

2,
g to
the

g

—

JJ

WJ

nat

Plaintiffs counter that BNYM’s arguemts concerning standing are essentiglly

a reformulation of the “tender rule,” which this Court has already rejected as apy
the parties. (Pls.” Resp. in Opp’n 7-8, ECF No.9&® alsdrder 6—7, ECF No. 38
Plaintiffs, however, are mistaken. “Undedi@ania law, the ‘tender rule’ requires th

as a precondition to challenging a forecl@ssale, or any cause of action implicit

integrated to the sale, the borrower muskena valid and viable tender of payment

the secured debt."Montoya v. Countrywide BanlNo. C09-00641 JW, 2009 WL

1813973, at *11 (N.D. Cal. June 25, 2009) (aitas omitted). In determining th
Plaintiffs lack standing to challenge Defendaauthorityto carry out the foreclosure
sale the Couri is in nao way requirin¢ Plaintiffs to pay theirdebt obligation as
precondition of bringing suit. Thuthe tender rule is inapposite.

Accordingly the Courifinds thai Plaintiffs lack standin¢to bring their claim for
lack of standing, and therefore the CCcGRANTS BNYM'’s MTD as to this claim.
B. Claim2: Quiet Title

Second, Plaintiffs allege that Deftants have not complied with the la
governing nonjudicial foreclosure and thusvVle no legal right, title, estate, lien,
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interest whatsoever in the Propye” (VSAC | 40, ECF No. 64.The California Code

of Civil Procedure permits a party to thgi an action to quiet title upon a showing
five elements, set forth inverified complaint: (1) a desgtion of the property; (2) th

14

of
g]

title as to which a determination is sought and the basis of that title; (3) the adver:

claims against whit a determination is sought; (4) the date as of which
determination is sought and tifat date is other thaneldate on which the complai
was filed, why; and (5) a pyer for the determination diie title against the adver
claims. Cal. Civ. Proc. Code § 761.020.

BNYM contends that Plaintiffs fail t@stablish all of the required eleme
because “Plaintiffs cannot allege a stifint basis for theititle under 8 761.020.
(MTD 8, ECF No. 66-1.) Plaintiffs countdrat they do plead the basis for their tif
because they acquired title to the Propertgnviney purchased it, and the assignm

the
Nt

5€

Nts

le,

eNts

to BNYM were void. (Pls.” Resp. in Opp8, ECF No. 69.) But because Plaintiffs’

claim for quiet title hinges on the basis of title asserted in their cause of
concerning BNYM's purported lack of standiragnd because the Court has rejectec
theory that, at this stage in the foreclosure process, BNYM lacks the autog
foreclose the Couri determine thai Plaintiffs fail to plausibly allege the basi: of their
title in the Property Accordingly, the Court finds th&aintiffs fail to state a claim fq
quiet title, and the CouGRANTS BNYM’s MTD as to this claim.
LEAVE TO AMEND

Whatever the disposition of this mattBraintiffs request that the Court perr
them leave to amend to ake a claim for violation athe California Homeowners Bi
of Rights (“HBOR”). (PIs.’ Resp. in Opp’8-9, ECF No. 69.) BYM urges the Cour
to deny leave to amend, contending thateparate, noticed motion is requir
rendering the request improper. (BNYNMReply 14, ECF No. 71.) BNYM cites |
Posne v. Esse Insurance Co., Ltd. for this principle 178 F.3d 1209, 1222 (11th C
1999. While it may be true that the practicethe Eleventh Circuit is to only gra

AcCtio
the

rity

-

nit

[

ed,
0
r.

Nt

leave to amendiif requeste in a formal, noticed motion, such is not true in the Ninth
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Circuit. See e.g, Unitec State v.$11,50(in U.S Currency), 71CF.3c¢ 1006 101: (9th
Cir.2013 (citatior omitted) Edward:v.OccidentaChemCorp,89zF.2c1442 1445

n.2 (9th Cir. 1990 (citations omitted) Simons v. United Stat, 497 F.2d 1046, 1049

(9th Cir. 1974) Grishan v. Philip Morris, Inc., 67CF. Supp 2d 1014 102z (C.D. Cal.
2009 (citationsomitted (“In this Circuit, courts may construr otheifilings, including
oppositions to motions, as motions to amend where amendment would be pro

Pursuar to Rule 15(a) a plaintiff may amend hisomplaint once as a matter
courstwithin specifiectimelimits. Fed. R. Civ. P. 15(a)(1)In all other cases, a par
may amencits pleadin¢ only with the opposin(party’s written conser or the court’s
leave The court should freely give leave whestice so requires.’Fed. R. Civ. P
15(a)(2) While courts exercise broad distion in deciding whether to allo
amendment, they have generally adopted a liberal pcSee U.S. for Bene & Use
of Ehmcki Shee Metal Works v. Wausai Ins. Cos, 75E F. Supp 906 908 (E.D. Cal.
1991) (citingJordar v. Cnty of L.A,, 66€ F.2c 1311 132 (9th Cir.), rev'd on other
grounds, 45€U.S 81(C(1982)) Accordingly, a court should generally grant leavs
amencunles: the couri harbor: concern “sucl as undue¢ delay bac faith or dilatory
motive on the pari of the movant repeate failure to cure deficiencie by amendments
previouslyallowed undu¢prejudiceto the opposingparty by virtue of allowanceof the

amendment, futility of amendment, ettFoman v. Davi, 371 U.S. 178, 182 (1962).

Here BNYM suggest thal the Fomar factors are problematic because “[t]hi
new claimis baseionacompletelrnew se of allegecfactsanceventsfactsanc events
thaiallegedlyoccurrecovelone yeaiagcin Januar 2013." (BNYM’s Reply 13, ECH

No.71.) BNYM argues that, “if they actually Haa viable claim, the Plaintiffs would

have requested leave [to amend] before no\d. at 14.)

The Court however finds thai the Fomar factors weigt in favor of permitting
amendmen This case was stayed until September 25, 2(See ECF No.18.) The
HBOR only wentinto effectonJanuar 1,2013 anc therefor¢Plaintiffs coulc nothave
brough the requeste claim prior to the time the stay was lifted. SeeCal. Civ. Code §
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2923.6. The first motion to dismiss wiled on November 13, 2013, and granted

March 10, 2014. (ECF Nos. 39, 63.) Rtdfs timely amendedn March 21, 2014, and

BNYM again moved to dismiss on April 3, 201&ECF Nos. 64, 66.) Given this cout
of events, it does not appear that Plaintiffs have unduly delayed in seeking to

BNYM does not argue, and the Court fints basis to believe, that Plaintiff
request is made in bad faith. WhiléNBM hints that it would be prejudiced &
permitting Plaintiffs “to go in a completelyifferent direction with their case,” th

on

se
Amer

S

y
e

Court disagrees. (BNYM'’s Reply 13, ECF N&l.) The case is still at the pleading

stage, and there has been no discovergoAdingly, BNYM will not suffer significan
additional expenses to defend again& tiew claim. The complained-of eve
happened less than a yeada half ago, and there@BNYM should still have acces

Tt

nts

bS

to the evidence it needs to defend agaihstcharge. Nor, on the facts Plaintiffs

provide, does it appear that the requested amendment would be futile.

Accordingly, the CourGRANTS Plaintiffs leave to add a cause of action
violation of the HBOR.

CONCLUSION

For the foregoing reasons, the COBRANTS BNYM'’s Request for Judicia
Notice, GRANTS BNYM'’s Motion to Dismiss, andGRANTS Plaintiffs’ informal
request for leave to amend.

PlaintiffsSHALL FILE an amended complaint within fourteen (14) dafythe
date on which this Order islectronically docketed.Failure to file an amende

complaint by this date may result irsghissal of this action with prejudic&loreover,
Plaintiffs are cautioned that this will be their final opportunity to amend

IT 1S SO ORDERED.
DATED: June 26, 2014

Honorable Janis L. Sammartino

ited States District Judge
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