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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

WILLIAM T. TUCKER, Civil No. 10-CV-2272-BGS

Petitioner,
ORDER:
v (1) DENYING PETITION FOR WRIT OF
HABEAS CORPUS:

(2) DENYING REQUEST FOR
MATTHEW CATE, Secretary, EVIDENTIARY HEARING: AND
(3) DENYING CERTIFICATE OF
Respondents.  AppEALABILITY

l. INTRODUCTION

Doc. 27

William Tucker (“Petitioner”), a state prisoner, has filed a First Amended Petition for Writ of Habeas

Corpus (“Petition”) pursuant to 28 U.S.C. § 2254. Petitioner challenges his convictions of attempted fir

degree murder (Cal. Penal Code 88 664/187(a); I8Passault with a deadlyeapon (Cal. Penal Coq
§ 245(a)(2)), with firearm enhancements (Cah&€ode, 88 12022.5(a) & 12022.53(b-d)). In his Petif

e

ion

he contends: (1) insufficient evidence supports hisgited murder and assault convictions; (2) even |f he

was the shooter, the evidence was insufficient to sugpoettempted first degree murder conviction;|(3)

the trial court erred in finding an phied waiver following the abbreviatddirandaadvisement in violation

of his Fifth and Fourteenth Amendment rights; (4)tlx@er received ineffectivassistance of counsel when

trial counsel failed to hold the prosecution case tosdvial testing; and (5) his Sixth Amendment rights

to effective assistance of counselrevgiolated when trial counsel failed to obtain evidence in suppc

the defense case. (Doc. No. 4.)
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The parties consented to the jurisdiction of Mémgite Judge Skomal pursuant to 28 U.S.C. 8 63
and Fed. R. Civ. P. 73.SéeDoc. No. 4 at 11; Doc. No. 13.This Court has considered the Petiti
Respondent’s Answer, Petitioner’'s Traverse, and all the supporting documents submitted by th¢
Based on the documents and evidence presented cai@sand for the reasons set forth below, the C
DENIES the Petition.

. FACTUAL BACKGROUND

This Court gives deference to state court findindacfand presumes them to be correct. Petiti

may rebut the presumption of correctness, buy dayl clear and convincing evidence. 28 U.S.Q.

2254(e)(1)see also Parke v. Ralgy06 U.S. 20, 35-36 (1992) (holding findss of historical fact, includin

inferences properly drawn from such facts are entidedfatutory presumption of correctness). The f

as found by the California Court of Appeal, Fourth Bast Division One on Plaintiff's direct appeal are

as follows:
A. The People’s Case

At around 7:46 p.m. on Octob8&, 2005, the shooting victim in this case, Jerry
Wright Jr. (Wright), was sitting on the stairsar his apartment in the Bay Vista Apartment
complex on Logan Avenue in San Diego. The Lincoln Park street gang claimed Lincoln
Park—the area where the Bay Vista Apartmeuts located in southeastern San Diego
[footnote omitted] as their territory, and manymieers of that gang lived in that apartment
complex. Although the Lincoln Park and O’Farrell gang were both affiliated with the
Bloods, they had been rivals for over a decade.

Although Wright did not claim membershipany street gang, his brother had been
a member of the O’Farrell Park gang. [footnote omitted] Tucker is a documented member
of the Lincoln Park gang, and his gang moniker was “Finny Boy.”

During the evening in question, as hesvgéting on the stairs, Wright saw a group
of seven or eight males standing nearby,f@tleard someone in the group say something
about “cleaning up the set.” In the area where Wright lived, gangs were sometimes referre(
to as “sets,” and Wright understood the phrase “cleaning up the set” to mean cleaning uf
Lincoln Park.

Tucker was one of the males in the groWgright recognized him because he had
seen Tucker near the apartment complex ongue\occasions and had also seen him at the
complex earlier in the day. Wright went te@thasketball courts at the apartment complex.
After he saw the group of males disburse, Wright decided to go back home.

As he was walking up the stairs leading to his apartment, Tucker approached him
quickly from a dark “backside” area near thearstand asked Wright for a “swisher,” which
is a cigar. Tucker was weag a black hooded satshirt and a black beanie on his head.

As he continued to walk up the stairs, Wright heard a noise and saw a male he knew
as “Hankie’—identified at trial as Scott Bgott's girlfriend—who was falling and stumbling,
and making noise because he hit a gate. Scott was wearing a black hooded sweatshirt a
a green bandanna over the lower portion of his fhiihja style” with just the eyes showing.
Scott, whom Wright had also seen on priccasions, was one of the males Wright had seen
in the group earlier that evening. Scais stooped over behind Tucker and making
“trembling” noises. He had shot himsglfthe upper buttocks and down through his front
left leg in the groin area.
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Wright, who was on the fifth @ixth stair, jumped dowrfithe stairs and started to
run because what was happening was “toehmecommotion” for him, and he felt that
Tucker was “trying to get” him. Wright didot look at Tucker as he turned to run. As
Wright was running in front ofucker, who was at most afesteps away, Wright heard a
“pow” noise and a bullet hit him in the back. As he continued to run a second bullet hit him
in the right arm. Wright ran through the basketball courts and out to the street where he
passed out. At the hospital, Wright told father that “Finny Boy’—Tucker—shot him. At
trial Wright denied telling San Diego Policefz@tment Detective Johnny Keene that he saw
Tucker pointing a gun at him.

Detective Richard King, a City of San Qi@ police officer, testified that on October
3, 2005, he was on duty patrolling near the Bast&/Apartments. He received a radio call
reporting that shots had been fired at aro8rdd p.m. While en route to the Bay Vista
Apartments he received information on the oatlat the shooting victim could not be found.
Because he had worked in the area for atong, he knew that shooting victims often went
to Paradise Hospital. Detee King drove to the hospital and learned that the shooting
victim, Wright, had arrived moments before he arrived.

Detective King contacted Wright, who svan a gurney, conscious, and wearing an
oxygen mask. Wright told him that he wa®sby two men near his apartment in the Bay
Vista Apartments. He said he had been gtamgrd his apartment when a black male asked
him for a swisher. Wright g he looked at the male attten saw another male come up.

Wright saw that each male had a gun in his waistband, and they were pulling out the guns.

He turned to run, heard a shot, felt pain indaisk and in his arm, and ran out toward Logan
Avenue. Wright told Detective King he thought he had previously seen them around the
complex and would recognize them if he saw them again.

Detective Keene, who was assigned toStreet Gang Unit of the San Diego Police
Department, testified that he interviewatight at the hospital on October 4, 2005, and he
was accompanied by another detective. Wrigd in some pain, but resting comfortably,
and was alert and able to speak without slutisgvords. Wright told Detective Keene that
on October 3, as he was sitting on the steps that lead up to his apartment door, he saw
group of Lincoln Park gang members and overlfsi@ajithem talking about needing to clean
up Lincoln and make it more Lincoln. Wrigbaid he thought to himself that they were
talking about him, but he did not think any drastic steps would be taken.

Wright told Detective Keene that afterlent to the basketball courts, when he was
Six or seven steps up the stairs to his tapant, a male came toward him from under the
stairs and asked him for a swisher. Writjieih saw a second male coming toward him from
behind the first male, and the second male was wearing a green bandanna over the low
portion of his face. Wright realized someitpwas about to happen and, rather than run up
the stairs and bring problems to his mother’s apartment, he turned and ran down the stair
in an attempt to get away. As he did sohéard gun shots and felt pain in both his back and
right arm, ran through the basketball court and collapsed on Logan Avenue.

Wright also told Detective Keene that whenfirst saw the second male wearing the
bandana, he looked back at the first male andisa first male raising a gun in his direction.
This was the moment when he turned and ran. Before he interviewed Wright, Detective
Keene was informed that the shooter’s nickeavas Finny Boy, but haid not discuss with
Wright the name of any person suspected of being involved in the shooting.

Detective Keene brought two separate photo line-ups to the hospital to show to
Wright. The first photo line-up contained actoire of Tucker. After Wright gave his
statement, Detective Keene gave a photolipedmonishment to Wright and then showed
him the first photo line-up. Wright viewedehne-up, pointed to the photograph of Tucker,
and said that he had seen him around the Bay Vista Apartments, and that he (Tucker) coul
have been involved in the shooting.

Detective Keene then showed Wright ttecond photo line-up, in which there was
a photograph of Scott. Wright viewed thechnp, pointed to the photograph of Scott, and

said that he knew Scott, that Scott was a Lincoln Park gang member, and that he had se¢

Scott around the Bay Vista Apartments. Wriglso told Detective Keene that the second
suspect had a green bandanna covering the fmvion of his face, and that Scott could be
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the second suspect, but he could not be sure.

Detective Keene returned to the hodpa#acouple of days later on October 6 to
interview Wright again because Wright appehto go right to thphotographs of the two
people that Keene thought were the suspestsha wanted to ask Wright whether he was
afraid. Wright repeated his account of what happened.

B. The Defense

Tucker’s grandfather, Tinny Tucker, testified he was at home “kind of late” on a
Monday night, and Tucker was with hirhle stated he thought it was on October 3, 2005,
but “maybe it's another date.” He helped Teiclwork on Tucker’s car. Later that night he
and Tucker went into the house and Tuckeiched a football game on television. He had
never seen Tucker wear a black “hoodie” sweatshirt.

Tucker’s brother, Leonard Ingram, stated that on October 3, 2005, Tucker was at
home watching a football game on television. He saw Tucker leave in the evening with
Jeanine Hamilton.

Tucker’s friend, Jeanine Hamilton, stateé simd Tucker left his house and went to
Wal-Mart at round 9:30 p.m. She identified herself and Tucker in a Wal-Mart surveillance
video that was dated October 3, 2005, and stamped 9:30pm. A receipt from Wal-Mart
indicated they left the store at around 9:52 p.m.

Tucker’s grandmother, Elizabeth Sabathia, testified that Tucker called her on October
3, 2005, at around 8:30 p.m. or earlier.

(Lodgment 7 at 2-4.)
[ll. PROCEDURAL BACKGROUND
On March 15, 2006 a Superior Court of the Stdt€alifornia, County of San Diego jury four
Petitioner guilty of assault with a firearm in viotati of California Penal Code section 245(a)(2) wit
firearm enhancement in violation of Californial@eCode section 12022.5(a).odgment 1 at 76.) Th

jury also found Petitioner guilty of attempted murder in violation California Penal Code sections

D

664 &

187(a) with firearm enhancements in violat©alifornia Penal Code section 12022.53(b-d). (Lodgnpent

1 at 77.) On March 21, 2006, Petitioner with the aescst of counsel, waived his right to a trial &
entered an admission on his first prison prior purstea@alifornia Penal Code sections 667.5(b) and ¢
his first serious felony prior pursuant to Calif@mienal Code sections 667(a)(1), 668, and 1192.7(c
his one strike prior pursuant to California Penadl€sections 667(b) thru (i), 1170.12, and 668. (Lodgrn
1 at 235-36.) On November 8, 2006, shiperior court sentenced Petitioteestate prison for life with th

possibility of parole, plus 25 years to life plus a consecutive five years. (Lodgment 1 at 241-42.)

On July 26, 2007 Petitioner filed a direct appedhaCalifornia Court oAppeal. (Lodgment No,.

4.) Petitioner contended (1) the evidence was insuftitdesupport the attempted first degree murder
assault convictions and gun use enhancement because the only evidence linking him to the shag

the victim’s hunch or “common sense” suggesting Petitioner was the shooter; (2) even if Petitioner
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shooter, the evidence was insufficient to support tiwiction for attempted first degree murder; (3)
trial court erred in finding an implied waav of his rights following an abbreviatétiranda advisement

and (4) the failure of the prosecutoroffer, or the court to graruse immunity to a witness who invoke

the

his Fifth Amendment rights violated Petitioner’s rights tesent a defense and to have a fair trial. On April

24,2008, in an unpublished opinion, the court of appeaiadt the judgment of the trial court. (Lodgment

7)

On May 30, 2008 Petitioner filed a petition for mwi with the Califonia Supreme Court.

(Lodgment 8.) This petition raised the same fowugds for relief presented at the California Cour;

Appeal. (d.) On July 23, 2008, the California Supreme GCdenied the petition for review. (Lodgment

9)
OnJanuary 13, 2009 Petitioner filed a state hatxa@sis petition in the San Diego County Supe

Fior

Court. (Lodgment 10.) Petitioner contended (1) he veddaneffective assistance of counsel becausg the

trial attorney failed to hold a critical portion of the@pecution’s case to adversarial testing and (2) his $ixth

Amendment rights to effective assistance of counset wielated when his triattorney failed to obtain

evidence in support of his defense cadd.) (On March 10, 2009, the San Diego Superior Court denied

the petition for writ of habeas corpus. (Lodgment 11.) On April 9, 2008, Petitioner filed a Moti
Rehearing of Writ of Habeas Corpus in the SaggDiSuperior Court. idgment 12.) On May 11, 200
that court denied the motion. (Lodgment 13.)

On June 9, 2009, Petitioner filed a petition for writhabeas corpus ithe California Court of

Appeal. (Lodgment 14.) Petitioner raised the same tawargls for relief that he did at the at the San Di

Superior Court.Ifl.) On September 30, 2009, the court of apgerled the petition with a written opiniop.

(Lodgment 15.)

On November 17, 2009, Petitioner filed a petition vioit of habeas corpus in the California

Supreme Court. (Lodgment 16.) Petitioner raised the same two grounds for relief that he did a

pn for

D,

4%
«Q
o

>

the ¢

Diego Superior Court and the California Courapipeal. (Lodgment 16). On June 9, 2010, the petition

was denied without comment. (Lodgment 17.)
The instant Petition was filed November 3, 2010. (Doc. No. 1.) Respondent answered on R

14, 2011. (Doc. No. 10.) Petitioner filed a travemelune 21, 2011. (Doc. No. 23.) On July 13, 2(
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Petitioner filed a supplemental traverse on his fifibund for relief in the instant Petition. (Doc. No. 25.)
IV. PETITIONER’S CLAIMS
Petitioner contends: (1) insufficieevidence supports his attempted murder and assault convigtions;
(2) even if he was the shooter, the evidence wasfigient to support the attempted first degree mufder
conviction; (3) the trial court erred in finding an implied waiver following the abbrevisieahda
advisement in violation of his Fifth and FourteeAthendment rights; (4) Petitioner received ineffective
assistance of counsel when triabosel failed to hold the prosecution case to adversarial testing; (5) his

Sixth Amendment rights to effective assistance of coumert violated when tri@ounsel failed to obtai

© 00 N oo O M~ W N PP

evidence in support of the defense case. (Doc. No. 4.)
10 V. STANDARD OF REVIEW
11 Title 28, United States Code, § 2254(a), sets fibtHollowing scope of review for federal habgas

12| corpus claims:

13 The Supreme Court, a Justice thereof, a circuit judge, or a district court shall entertain ar
application for a writ of habeas corpus in behalf of a person in custody pursuant to the
14 judgment of a State court only onetlground that he is in custody wplation of the

Constitution or laws or treaties of the United States.
15
28 U.S.C. § 2254(a) (emphasis added).
16
The current Petition is governed by the Anti-Tesm and Effective Death Penalty Act of 1996
17
(“AEDPA”). See Lindh v. Murphy21 U.S. 320 (1997). As amended, 28 U.S.C. § 2254(d) reads:
18
(d) An application for a writ of habeas paois on behalf of a person in custody pursuant to
19 the judgment of a State court shall not be granted with respect to any claim that wag

adjudicated on the meriia State court proceedings usdethe adjudication of the claim —
20

(1) resulted in a decision that was contrary to, or involved an unreasonable
21 application of, clearly established Fealdaw, as determined by the Supreme
Court of the United States; or

22
(2) resulted in a decision that was based on an unreasonable determination
23 of the facts in light othe evidence presented in the State court proceeding.
24 28 U.S.C. § 2254(d)(1)-(2) (emphasis added).
25 To obtain federal habeas relief, Petitioner naaisfy either § 2254(d)(1) or 8§ 2254(d)(Bee

26 || Williams v. Taylor529 U.S. 362, 403 (2000). The Supreme Court interprets 8§ 2254(d)(1) as follows:

27 Under the “contrary to” clause, a federal haba@sat may grant the wrif the state court
arrives at a conclusion opposite to that readdethis Court on a question of law or if the
28 state court decides a case differently thanGloisrt has on a set of materially indistinguish-

able facts. Under the “unreasonable applicdtclause, a federal habeas court may grant

6 10cv2272BGS
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the writ if the state court identifies the corrgowerning legal principle from this Court’s

decisions but unreasonably applies that principle to the facts of the prisoner’s case.
Williams 529 U.S. at 412-13ee also Lockyer v. Andradg38 U.S. 63, 73-74 (2003).

The Supreme Court further stressed that “an unrebkoagplication of federal law is different from
anincorrectapplication of federal law.Harrington v. Richter131 S.Ct. 770, 785 (2011) (citikgilliams,
529 U.S. at 410) (emphasis in originatA state court’s determinatidhat a claim lacks merit precludes
federal habeas relief so long aaiffninded jurists could disagree’ on the correctness of the state dourt’s
decision.” Id. at 786 (citingrarborough v. Alvaraddb41 U.S. 653, 664 (2004). Further, the more general

the rule, the more leeway courts have in reading outcomes in case-by-case determidations.

Under the standard set forth in § 2254(d)(2), haledeesf is available only if the state court decision
was based upon an unreasonable determination of theNai&es-El v. Dretke 545 U.S. 231, 240 (200%)
(Miller-El 11'). A state court decision “based on a factual determination will not be overturned on factue
grounds unless objectively unreasonable in light oethéence presented in the state-court proceeding.”
Miller-El v. Cockrell 537 U.S. 322, 340 (2003\(ller-El I); see Taylor v. Maddg866 F.3d 992, 999 (9th
Cir. 2004). In considering a challenge under 2254(d3(a)e court factual determinations are presumed to

be correct, and a petitioner bears the “burden of rebutting this presumption by clear and cofvincil

evidence.” 28 U.S.C. § 2254(e)(Miller-El I, 545 U.S. at 240. However, itogly the state court’s factua
findings, not its ultimate decision, that are gbjto 2254(e)(1)’'s presumption of correctnéédler-El I,
537 U.S. at 341-42. (“The clear and convincing ek standard is found in § 2254(e)(1), but that
subsection pertains only to state-court deternonatof factual issues, rather than decisions.”).
Where there is no reasoned decision from the statghest court, the Court “looks through” to the
underlying appellate court decisior¥Ist v. Nunnemakeb01 U.S. 797, 801-06 (1991). Determining
whether a state court’s decision resulted from aeasonable legal or factual conclusion, “does not require
that there be an opinion from the statert explaining the state court’s reasoninBithter, 131 S.Ct. 770
784-85. “Where a state court’s decision is unaccoiepdry an explanation, the habeas petitioner’s bufden
still must be met by showing there was no reasonable basis for the state court to denydelief.”
VI. DISCUSSION

Here, as stated above, the CalifiarCourt of Appeal adjudicated Petitioner’s claims in groundsjone,

7 10cv2272BGS
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two, and three on their merits in a reasoned dectiodirect appeal, and the California Supreme C

summarily denied discretionary review. (Lodgment HHuyther, the Californi€ourt of Appeal rejecte

purt

il

Petitioner’s claims in grounds four and five ineasoned decision when it denied his petition for writ of

habeas corpus based on his conterttiahhe received ineffective assistance of counsel at trial. (Lodd
15.) Thus, for purposes of AFPA review, this Court will look to these two decisiondst, 501 U.S. at
801-06.

A. Ground One — Sufficiency of the Evidence: Identity of Shooter

ment

Petitioner asserts in his first ground for relieattinsufficient evidence supports his attempted

murder and assault convictions because the evidersesmsuaficient to establish that Petitioner fired |
shots which struck Mr. Wright in the back and arm. (Ddm. 4 at 6.) In support, he states that Wright s

he did not see the shooter and no witness claimed to have seen Petitioner withld.gun. (

he

ays

Respondent contends that ground one does not present a federal question because Petitjoner

not assert any federal constitutional violation nor doesteeny federal authoyit (Doc. No. 10-1 at 16.
In the alternative, Respondent argues that to the extent Petitioner states a federal claim, the stg
adjudication was not unreasonable within the meaning of § 2254(d).

Petitioner does not specifically assert any federalttanenal right nor cite federal authority in h

Petition. However, in his Traverdeetitioner does argue that his right to due process was vio

\te co

S

ated.

Therefore, in liberally construing a pro se petitiompleading, the court will analyze ground one as though

Petitioner alleged his federal due process rights were violated.
1. Legal Standard —Sufficiency of the Evidence

Petitioner’s claim of insufficiency of the ewidce was denied by the California Supreme C

purt

without comment and therefore this Court looks through to the decision on the merits by the Californ

Court of Appeal.Yist 501 U.S. at 801-06. Under AEDPA’s highly deferential standard of review
Court evaluates the court of appeal’s decision tafsise decision was contrary to or an unreason

application of clearly establisheddieral law. 28 U.S.C. § 2254(d)(Dyan H. v. Allen408 F.3d 1262

1274-75 (9th Cir. 2005) (applying 28 U.S.C. § 2254(dj@lYederal habeas review of state couf

determination of a sufficiency of the evidence claim).

On federal habeas review of an insufficient ewice claim previously adjudicated by a state cc

8 10cv2272BGS
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the applicable clearly established Supreme Clawvtfor purposes of AEDPA review is the stand
articulated inJacksornv. Virginia. McDaniel v. Brown 130 S.Ct. 665, 673 (2010). Undickson a
conviction is not supported by sufficient evidencat‘ié found that upon the record evidence adduce
trial no rational trier of fact could haveund proof of guilt beyond a reasonable doubidckson v
Virginia, 443 U.S. 307, 324 (1979) (emphasis in original). Jdeksorstandard does not require a fedg
court on habeas review to decide whetheritild have found the trial evidence sufficiefd. at 318-19.

Nor does it require a federal court on habeas retoeserutinize “the reasoning process actually use

the fact-finder.”ld. at 319 n. 13. Instead, a federal court orelalyeview faced with a sufficiency-of-the-

evidence claim must determine “whethafter viewing the evidence in the light most favorable to

prosecutionany rational trier of fact could have found the essential elements of the crime bey

reasonable doubt.id. at 319 (emphasis in originabee also Wright v. We$&05 U.S. 277, 284 (1992).

A federal court on habeas review fas@t a factual record “that supports conflicting inferen

ard

d at

ral

0 by

the

ond

CesS

must presume—even if it does not affirmatively appear in the record—that the trier of fact resolved any su

conflicts in favor of the prosecutiomnd must defer to that resolutionld. at 326. “Moreover
circumstantial evidence and inferences drawn fitomay be sufficient teustain a conviction.’'United

States v. Reyes-Alvarad#63 F.2d 1184, 1188 (9th Cir. 1992).

Furthermore, AEDPA requires a federal court to applydoksorstandard with an additional lay
of deferenceJuan H, 408 F.3d at 1274 (9th Cir. 2005). The istus Court must address is whether
decision of the California court “reftted an ‘unreasonable applicationJaftksorito the facts of the cass
Id. at 1274—75Ngo v. Giurbing651 F.3d 1112, 1115 (9th Cir. 2011). Tavaat federal habeas relief, tf
state court’s application dacksormust be “objectively unreasonabl€avazos v. Smith— U.S. ——

—, 132 S.Ct. 2, 4 (2011) (per curiadyan H, 408 F.3d at 1275 n. 13.
2. Court of Appeal Opinion

Petitioner’s claim of insufficient evidence was coesetl and rejected by the state court of ap
on direct review. (Lodgment 7 at 8-15.) The courappeal first articulated the legal standard for

review of the insufficiency claim as follows:

In determining the sufficiency of the evidence, “the relevant question is whether,
after viewing the evidence in the light méstorable to the prosecution, any rational trier
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of fact could have found the essential ed@ms of the crime beyond a reasonable doubt.”
(Jackson v. Virginig1979) 443 U.S. 307, 319, italics omitted[J']he court must review
the whole record in the light most favoratdehe judgment below to determine whether it

discloses substantial evidence—that is, evidence which is reasonable, credible, and of solid

value—such that a reasonable trier of éactid find the defendant guilty beyond a reasonable
doubt.” (People v. Johnsof1980) 26 Cal.3d 557, 578d¢hnson.)

The same standard of reviews applies in cases in which the People mainly rely on
circumstantial evidencePgople v. Stanlegil 995) 10 Cal.4th 764, 792.) “Althoughiitis the
duty of the jury to aguit a defendant if it finds thatrcumstantial evidence is susceptible
of two interpretations, one of which suggegtilt and the other innocence [citations], it is
the jury, not the appellate court which miistconvinced of the defendant’s guilt beyond a
reasonable doubt. “If the circumstances reabbnastify the trier offact’s findings, the
opinion of the reviewing court that the circstances might also reasonably be reconciled
with a contrary finding does not warrant a nesa of the judgment.’™ [Citations.] [Citation.]
“Circumstantial evidence may be sufficient to connect a defendant with the crime and to
prove his guilt beyond a reasonable doubt.” [Citationd’ &t pp. 792-793).

A jury may reasonably rely on the testimaniya single witness, unless the testimony
is physically impossible or patently false. (Evid. Code, § #Ebple v. Cudjq1993) 6
Cal.4th 485, 608.) We do not reweigh the evidence, resolve conflicts in the evidence, or
reevaluate the credibility of withessePepple v. Ochog1993) 6 Cal.4th 1199, 1206;
People v. Joned 990) 51 Cal.3d 294, 314.)

(Lodgment 7 at 8-9.)
The court of appeal then construed Petitioner’s insufficiency claim as follows:

Tucker maintains the evidence was insuffitierprove he fired the shots that struck
Wright in the back and arm. He relies on Wright's trial testimony that he did not look at
Tucker when he (Wright) turned around to run away, that he did not know whether Tucker
had pointed a gun at him. dker also relies on Wright's testimony in response to the
prosecutor’s request on redirect examinatianafio explanation of the basis of Wright's
belief that Tucker shot him. Wright testified that the basis of his belief was “[cJommon
sense. | got a lot of it and that’'s what it"iFucker also asserts that no other witness
claimed to have seem him with a gun, and according to Wright's testimony “it would have
been virtually impossible for [Tucker] to have run down the stairs, receive the gun from
Scott and use it to shoot Wright in the time frame he described.”

(Lodgment 7 at 10.)

The relevant element of the offense in question was whether petitioner fired the shots tha
Wright in the back and arm. The court of appesalewed the record anddnd sufficient evidence as
this element. The court of appeal identified éh@lence on which a rationalrpr, viewing the evidenc
in the light most favorable to the prosecutionld have found beyond a reasonable doubt that Petit

fired the shot that struck Wright:

The record, however, contains substamiatience from which a reasonable trier of
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fact could find beyond a reasonable doubt that Tucker was the shooter, and we rejec
Tucker’s contention that the only evidence®ing him to the shooting was Wright's hunch

or “common sense’ that Tucker was the slevotWright testified that at around 7:46 p.m.

on the night of the shooting, lae was sitting on the stairs near his apartment, he saw a group
of males standing nearby and heard somevtie group say something about “cleaning up
the set.” Wright understood the phrase “clegnip the set” to mean cleaning up Lincoln
Park. Wright indicated thahe Lincoln Park street gangaained Lincoln Park—the area in
which the apartment complex was located as thaitory. He also testified that his brother
had been a member of the rival O’Farrell Park gang.

The defense stipulated that Tucker \aasocumented member of the Lincoln Park
gang, Scott’s girlfriend and Detective Keenetaistified that Tucker's gang moniker was
“Finny Boy.” Wright testified he recognizdmbth Tucker and Scott among the males in the
group who discussed “cleaning up the set.”

Detecive King’s testimony established ttta shooting occurred at around 8:10 p.m.
on October 3, 2005. Wright testified that as he was walking up the stairs leading to his
apartment, Tucker approached him quickly fradark area near the stairs and asked Wright
for a swisher (cigar). Wright then heard a noise and saw a male he knew as “Hankie,’
[footnote omitted] who was falling and stunmigli and making noise because he hit a gate.
Scott’s girlfriend testified that “Hankie” is 8tt’'s nickname. Wright saw that Scott was
Btoopekd over behind Tucker. It is undisputed that Scott had just shot himself in the uppe

uttocks.

Wright indicated he immediately jumpetbwn off the stairs and started to run
because he felt Tucker was trying to “get” hislfright also testified that as he ran in front
of Tucker, who was only a few steps awayhbkard a “pow” noise and felt a bullet hit him
in the back. A second bullet hit him in the right arm as he continued to run.

Wright testified he told his father agthospital that “Finny Boy"-Tucker—shot him.
Officer John Cortez corroborated this testimorgtisg that as he was standing at the crime
scene a little after midnight, Wright's father approached him and said that he had just
rert]urnﬁd frhqm seeing his son at the hospatad] that his son told him Finny Boy was the one
who shot him.

Tucker’s contention that it would havedn impossible for him “to have run down

the stairs, receive the gun from Scott and o shoot Wright in the time frame he
described” is unavailing. There was no evideilcghow that Tucker was on the stairs, and
substantial evidence shows that he carried a gurhthused to shoot Wright. Specifically,
Detective King testified that when he contadfédght at the hospital, Wright told him that
he was shot near his apartment in the BayaAgiartments. Wright told the detective that
he had been going toward his apartment wHaack male asked him for a swisher. Wright
said he looked at the male and then sawtlgder male come up. Wright also told the
detective that he turned to run whensagv each male pull a gun from his waistband, and
that he heard a shot, felt pain in his bac# an his arm, and ran out toward Logan Avenue.
Detective Keene’s testimony also shows that Tucker was armed with a gun. Detective
Keene indicated that during his first interviewttwwright at the hospital, Wright told him
that when he first saw the second male whe wearing the bandana (Scott), he looked back
at the first male (Tucker) and saw that he was raising a gun in his direction.

Detective Keene’s testimony does indicate thla¢n he presented to Wright during
that first hospital interview the photographic line-up containing a photograph of Tucker,
Wright pointed to Tucker’s photograph but diot identify Tucker as the shooter. Wright

told Detective Keene that that (sic) he has seen the man around the Bay Vista Apartments

and that he could have been involved ingheoting. Detective Keene, however, stated that
he returned to the hospital on October 6 to interview Wright again because be wanted to as
Wright whether he was afraid. Specifical}etective Keene testified that he felt Wright
knew who had shot him but he was not identifying anyone because of fear. During the
second interview, Wright told Detective Keene he did fear retaliation because his family

11 10cv2272BGS
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grew up in a rival gang area, his brother and father had associated with a gang that was|a
rival to the Lincoln Park gang, and he fearedthe safety of his nther, who lived in the
Bay Vista Apartments where the shooting took place.

Wright's father testified that gangs frequently retaliate against people who “come
forward.” Wright's mother testified thahe moved away from the Bay Vista Apartments
because she received a phone call from a male threatened that “if these guys get
sentenced or whatever something was going to happen to [her] and [her] husband.’
Detective King testified, based on his expegpearience as an officer in high-crime gang
areas, that in gang areas witnesses commonly describe a crime but then stop short of telling
the police who did it becausefefr of retaliation. San Dge Police Department Detective
Bruce Pendleton also testified, based on his more than three years of experience with thie
street gang unit, that it is really diffituto investigate a gang-related case because
“witnesses are reluctant to come into court to get on the stand and point out a person wh
might be a member of the gang because thefhad of what the . .gang will do to them
or their family members.”

In sum, the jury did hear Wright testithat he did not know whether Tucker had
anything in his hand when he (Wright) turtedun immediately prior to the shooting, and
that he did not tell Detective Keene that Teickad pointed a gun at him. The jury also
heard Wright's father testify that when henvéo the hospital teee his son, he did not
speak with Wright, and he did not tell Officer Cortez that Wright told him Finny Boy was
the person who shot him. However, the jury heard Wright's testimony indicating that
Tucker, who the defense stipulated was a nerabthe Lincoln Park gang, and Scott were
in the group of males who he overheard aésing something about “cleaning up the set,”
which to him meant cleaning up Lincoln Park. The jury also heard Wright's father and
mother, Detective King and Detective Pendldtstify about the reluctance of withesses in
gang-related cases to identify those who hawamitted crimes because of their fear of
retaliation. The jury heard Officer Cortez’stte®ny that Wright's father told him at the
crime scene that Wright had told him at the hospital that eache two men who
approached him at the Bay Vista Apartmgnibed a gun from his waistband; and Detective
Keene’s testimony showing that Wright tdhiln at the hospital that the first male he
saw—Tucker—raised a gun in his direction.adiition, the jury heard testimony that Scott
had shot himself in the buttocks and was istooped position immediately before Wright
was shot; that Wright was only a few stepsgrom Tucker when he was shot; and that
Wright, who had selected the photographbath Tucker and Scott from the photographic
line-ups, later admitted to Detective King that he feared retaliation.

O

(Lodgment 7 at 10-15).

The court of appeal then concluded that this evidence was sufficient to establish that Petitioner w

the shooter:

From the foregoing evidence, we concludat areasonable trier of fact could find
beyond areasonable doubt that Tucker was suppodedract Wright while Scott shot him,
but that Scott had shot himself as he was pulling the gun out of his pants and, while Scot
was stooped over in pain, Tuckeok over and fired several shots at Wright as Wright was
running away. The jury heard and weidhthe conflicting evidence and made a
determination about the credibility of the wasses. Tucker ignores or minimizes the
probative value of much of the foregoing bamfydirect and circumstantial evidence that
supports his convictions and the enhancemadtha invites this Court to weigh conflicting
evidence and reevaluate the credibility of witnesses. Thisamaot and will not do.
(People v. Ochgasupra 6 Cal.4th at p. 1206eople v. Jonesuprg 51 Cal.3d at p.314)

T—
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(Lodgment 7 at 15.)

3. Analysis

The court of appeal laid out tiacksorstandard, the clearly established federal law for Petitioner’s

sufficiency of the evidence claim for his attemptesitfilegree murder and assault convictions and gu

N use

enhancement. The court of apj, in evaluating the evidence in thght most favorable to the prosecution,

founc thatarationa juror coulc determin«thaf Petitione was the shoote beyonca reasonabldoubt The

court of appeal reached this conclusion based merge from the testimony of Wright, Detective King,

Detective Keene, Detective Pendleton, Officer CorteattSé/right’s mother, and Wright's father. Wrig

testified that Petitioner, who the defense stipulatasla member of the Lincoln Park gang, wasinag

Nt

oup

of males who he overheard discussing “cleaning updtiavhich was meant to mean cleaning up Lindoln

Park. Officer Cortez testified that Wright's father told him at the crime scene that Wright had told

him &

the hospital that each of the two men who appreddiim at the apartment complex had a gun in his

waistband and that Petition shot him. Furthermore, Wright's father and mother, Detective King, ar

Detective Pendleton, testified about the reluctancatagases in gang related cases to identify those
have committed a crime because ofttifiear of retaliation. Scott’s tesiony also evidenced that Scott h
shot himself in the buttocks and was in a stoopedippnsmmediately before Wright was shot and t
Wright was only a few steps away from Petitioner whenvas shot. Finalljpetective King's testimony
shows that Wright selected photographs of bothi®eer and Scott from a photographic line-up, but I
admitted that he feared retaliation. Based on tgsimony, this Court finds that the court of app
reasonably appliegacksorto conclude that a reasonable toéfact could find beyond a reasonable do
that while Scott was stooped over in pain, Petitiooek several shots at Wright as Wright was runr

away.

The court of appeal correctlyadtified the governing standard under clearly established feders
and reasonably applied it to find that sufficiewidence supported Petitioner's attempted first de
murder and assault convictions and gun use enhancement. Accordingly, this Court finds the
appeal’s decision was not contréamyor an unreasonably applicatiorfederal law. Petitioner’s ground ot

is therefordDENIED.
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B. Ground Two — Sufficiency of the Evidence: First Degree Murder

Petitioner’s second ground for relief contends that even if he was the shooter, insufficient €
supports his attempted murder conviction becausevidence was insufficient to establish that Petitio
was the shooter; therefore, thedmnce failed to establish premedtiita and deliberation. (Doc. No. 4
7.) Petitioner provides the same support thatthendiround one—that no witeg saw Petitioner with a gu

or shoot Wright. Id.)

As in ground one, Respondent argues that claim two does not present a federal questior
Petitioner does not assert any federal constitutionaatao nor does he cite any federal authority. (G
No. 10-1 at 16.) In the alternative, Respondent contigrad$o the extent Petitioner states a federal cl

the state court’s adjudication was not unreasonable within the meaning of § 2254(d).

Unlike in ground one, Petitioner specifically alleges in his petition that the insufficiency
evidence supporting his conviction for attempted filsgree murder was a violation of his Fourteg
Amendment right to due process. Therefore, @uosirt finds Petitioner does state a federal claim
evaluates ground two to determine whether he wamddis right to due process under the Fourte

Amendment.
1. Legal Standard

As discussed in ground one, on federal habeaswesi an insufficient evidence claim previous

adjudicated by a state court, the applicable, clemstigblished Supreme Court law for purposes of AEL

viden
ner
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becs
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review is theJacksonstandard, and the federal court may not grant habeas relief unless the state cot

applied thelacksorstandard in an “objectively unreasonable” manmécDaniel 130 S.Ct. at 673.
2. Court of Appeal Opinion

Petitioner’s claim of insufficient evidence was ddesed and rejected by the California Court

of

Appeal on direct review. (Lodgment 7 at 15-20.)e Tourt of appeal began its discussion of Petitioner’s

claim by defining the offense of attempted murd@oting California Penal Codeections 21(a), 187(a
and 189:

“An attempt to commit a crime consiststa elements: a specific intent to commit
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the crime, and a direct but ineffectaat done toward its commission.” (8§ [2%]asee also
People v. Swai(l996) 12 Cal.4th 593, 604-605.)

Section 187, subdivision (a) provides: “Murder is the unlawful killing of a human
being, or a fetus, with malice aforethough&t8on 189 provides in part: “All murder which
is perpetrated by means of . . . willful, deliberate, and premeditated killing . . . is murder of
the first degree.” That section also provitlest “[tjo prove the killing was ‘deliberate and
premeditated,’ it shall not be necessary wvprthe defendant maturely and meaningfully
reflected upon the gravity of his of her act.”

(Lodgment 7 at 15-16.)

There are two relevant elements here: (1) whidRletitioner had the specific intent to kill Wright;

and (2) whether his actions were premeditated andetatdn The court of appkfound sufficient evidenc

as to each issue.

First, the court of appeal idgfied the evidence on which a ratidjaror, viewing the evidence i
the light most favorable to the prosecution, cddde found beyond a reasonable doubt that Petitione

intended to kill Wright:

We reject Tucker’s assertion that thegecution failed to establish by any credible
evidence that he had the specific intent to kill Wright. The record contains substantial
evidence from which a rational trier of factuld find beyond a reasonable doubt that Tucker
intended to kill Wright. As already discussed, substantial evidence shows that he armed
himself with a handgun when he went with Scott to the Bay Vista Apartments. Detective
Keene testified that Wright told him he tethand ran when he saw the first male—who the
record shows was Tucker—raise his gun in Wiggthirection. Wright indicated at trial that
he started to run because he felt Tucker wasgrto “get” him. Wright also testified that
as he ran in front of Tucker, who was onfg@ steps away, he heard a "pow" noise and felt
a bullet hit him in the back. As already discussed, the act of firing a gun toward a victim at
a close range in a manner that could haflecied a mortal wound had the bullet been on
target is sufficient to support amference of intent to kill.feople v. Chinchilla, supr&2
Cal.App.4th at p.690.)

(Lodgment 7 at 17-18.)

Next, the court of appeal then discussed tldsgwe on which a rational juror could have found

Petitioner shot at Wright with premeditation and deliberation:

Here as, to prior planning activity, Wrigtestified he recognized both Tucker and
Scott among the males in the group whoghftihad overheard discussing “cleaning up the
set” before the shooting. As already discdssige testimony of Detectives King and Keene
shows that Wright told the officers that Teckvas carrying a gun when he first approached

The California Court of Appeal erred by stating that attempt to commit a crime was defined by sectiq
12(a).
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Wright near the stairs. A jury could alseasonably infer from Wright's testimony that
Tucker and Scott had been waiting in the darlfm to return to his apartment. After Scott
shot himself and was stooped over in pain, Bu¢gok matters into his own hands and fired
several shots at Wright as Wright wasming for his life. Tucker's conduct shows he
reflected before he acted.

There was also evidence of motive. The gangs involved in this case were rivals.
Wright indicated that the Lincoln Park gangiated Lincoln Park—the area in which the Bay

Vista Apartments are located as their territory. He also testified that his brother had been &

member of the rival O’Farrell Park gang. Teckvas a documented member of the Lincoln
Park gang. A reasonable trier of fact coudter Tucker had a motive to shoot Wright
because Wright's family was associated with a rival gang.

The manner of shooting also supports a finding of premeditation and deliberation.
Tucker’s acts of arming himself with a a@aled and loaded handgun and firing shots at a
vital area of Wright's body at close range afieott “bungled” the plan by shooting himself
suffice to support a finding of premeditation and deliberatf®ae(People v. Koon2002)

27 Cal.4th 1041, 1081-1082.) When Scott incapacitated himself, Tucker could have
abandoned the plan and left the apartmemptex. He chose instead to fire his gun at
Wright at close range.

(Lodgment 7 at 19-20.)

Finally, the court of appeal concluded by statirag there was sufficient evidence to support int
premeditation and deliberation: “Viewing the evidenn the light most favorable to the judgniemte
conclude there was sufficient evidence from whic i@tional trier of factould reasonably find beyon

a reasonable doubt that Tucker acted with intent to kill, premeditation, and deliberalibmt 20.)

b. Analysis

While the court of appee did not lay out a legal standard in its discussion of this ground,
apparer thai it usec the lega standird articulated in its discussion of ground one, discussed a
(Lodgmen7ai8,15.) The legal standard the court of appeal applied is equivalJacksol, as the court
of appee viewec the evidenciin alight mos favorabl¢to the prosecutio to determiniwhethe it disclosed
evidenc: sucl thai a reasonabl trier of fact coulc have founc the defendar guilty beyond a reasonab
doubt The court of appeal also identified essentiah®nts of the offense in question, namely whe,
Petitioner had the specific intent to kill Wright antlether his actions were premeditated and delibe]

The court of appeal then found sufficient evidence oichvé rational trier ofdct could find each eleme

On an insufficiency of the evidence claim, the California standard of appellate review views the “evi
in the light most favorable to the judgmenPtople v. Mosherl Cal.3d 379, 395 (1969). This standard
review is plainly consistent with the fededalcksorstandard which views the “evidence in the light mog
favorable to the prosecutionSee People v. Johnsd6 Cal.3d 557, 575 (1980).
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beyond a reasonable doubt underXheksorstandard.

As in ground one, the issue before the Couvthether the court of appeals applied daekson
standard in an objectively reasonable manner. Chigt finds that the court of appeals did apply
Jacksorstandard in an objectively reasonable mannepbgluding that there was sufficient evidence fr
which a rational trier of factauld find beyond a reasonable doubt thatitioner had the specific intent
kill Wright and that Petitioner’s actions were premediticand deliberate. First, there was ample evids

from which a rational trier of fact could find thattFiener intended to kill Wright. For example, Detecti

Keene testified that Petitioner pointed the gun in Wrigthtsction and Wright testified that as he ran i

front of Petitioner, he heard the sounds of shot anchwasthe back. Thus, the court of appeal reason
concluded that there was sufficient evidenceaufapsrt a reasonable inference that Petitioner fired the

intentionally.

The second element of the offense in questiagwizether Petitioner acted with premeditation
deliberation. Petitioner once again contends that las tvever seen with a gun and or seen by any wi
(including Wright) as being the shooter.” (Doc. Mat 7.) However, as established in ground one, {

was abundant evidence to support the conclusion that Petitioner was the shooter.

Petitioner does not allege any other factaufgp®rt his contention. Notwithstanding, the cour
appeal identified evidence which would support threctusion that Petitioner acted with premeditation
deliberation. First, the court of appeal identifieddence as to prior planning activity. The evidence
Wright testified that he recognized Petitioner igraup of males discussing “cleaning up the set” be
the shooting and the testimony of Detective King and Kdleat Wright told the officers that Petitioner w
carrying a gun when he first approached Wright neasthirs, supports an inference that Tucker refle

before he acted. The court of appeal also noedvldence that Tucker was a documented member (

the
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Lincoln Park gang and Wright's @ther was a member of a rival gang, which supports the conclusign that

a reasonable trier of fact could infer that Petitidmed a motive to shoot Wright. Finally, the court
appeal found the evidence that Petitioner armed himself with a concealed and loaded handgun
shots at a vital area of Wright's body at close range supported the conclusion that Petitioner ac

premeditation and deliberation. In light of this bodywidence, this Court finds that the court of apg
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reasonably appliedacksonn concluding that sufficient evidence exeid from which a rational trier of fa¢

could find Petitioner acted with premeditation and deliberation.

This Court finds the court of appeal applied tdorrect governing standard and reasonably ap
it to find that sufficient evidence supported Petitioner’'s convictions for attempted first degree 1
Accordingly, this Court finds the court of appeatisnial of this claim ws not contrary to or a

unreasonable application of federal law. Petitioner’s ground two is theRHENEED .
C. Ground Three — Implied Waiver of Miranda Rights

Petitioner’s third ground for relief contends that the trial court erred in finding an implied v
following an abbreviateMiranda advisement in violation of his fih and Fourteenth Amendment righ
because he was not asked whether he would waividirasida rights. (Doc. No. 4 at 8/Miranda v.

Arizong 384 U.S. 436 (1996). Respondent assbesTucker impcitly waived hisMiranda rights and

blied
hurde

h

aiver

—+

S

voluntarily agreed to discuss the case with the invaisiig, and therefore the state court’s ruling is entitled

to deference. (Doc. No. 10-1 at 18.)
1. Legal Standard — Implied Waiver of Miranda Rights

Petitioner’s claim that the trial court erred in finding that he implicitly waived/irianda rights

was denied by the California Supreme Court witttoabmment and therefore this Court looks through to

the decision on the merits by t@alifornia Court of AppealYlst 501 U.S. at 801-06. Under AEDPA

highly deferential standard of review, this Court ea#s the court of appeal’s decision to see if

decision was contrary to or an unreasonable appitati clearly established federal law. 28 U.S.C.

2254(d)(1)Matylinsky v. Budges77 F.3d 1083, 1274-75 (9th Cir. 200&pplying 28 U.S.C. § 2254(d)(1

to federal habeas review of state court’s determination of an implied waiveraofda rights claim).

On federal habeas revieaf an implied waiver oMiranda rights claim previously adjudicated
a state court, the applicable clearly establishgaté&ne Court law for purposes of AEDPA review is
standard articulated iMliranda v. Arizona Carey v. Musladin549 U.S. 70, 74 (2006). Miranda v.
Arizong the Supreme Court held that a suspect subjectstiodial interrogation must be informed in cl

and unequivocal terms that he has the right to remain sNéirdnda, 384 U.S. at 467-68. To protect t

'S

the

\—

y
the

ear

ne

Fifth Amendment privilege against saticrimination, a suspect must also be informed of the right to copsult

18 10cv2272BGS




© 00 N oo O M~ W N PP

N NN NN N N NDND P B P B P P PP re
© N o 00 A W N P O © © N O o » W N B O

with an attorney and to have counsel present during questiolgingt 469-73. The police must explg
this right to him before questioning begird. A defendant may waive hidirandarights “provided the

waiver is made voluntarily, knowingly, and intelligentlyld. at 444. “[A] valid waiver will not beg

in

presumed simply from the silencetbke accused after warnings are given or simply from the fact that a

confession was in fact eventually obtainetd” at 475. However, in some cases, “waiver can be clé
inferred from the actions and words of the person interrogatedcth Carolina v. Butler441 U.S. 369

373 (1979).

To determine whetherMirandawaiver is voluntary, knowing andtelligently made, courts musg

examine the totality of the circumstancégoran v. Burbing475 U.S. 412, 421 (1986). Moreover, *

explicit statement of waiver is not invariably necegsa support a finding thahe defendant waived th

right to remain silent or the right to counsel guaranteed bylifamda case.” Butler, 441 U.S. at 375-76.

Instead, a suspect may be found to have waivadiremdarights by answering an officer’s questions af
receivingMirandawarnings.Terrovona v. Kinchelg®12 F.2d 1176, 1179-80 (9th Cir. 1990). Theref

the question of waiver must be determined on thetigular facts and circumstances surrounding that

including the background, experience, and conduct of the accuBater, 441 U.S. at 374-75 (quoting

Johnson v. ZerbsB04 U.S. 458, 464 (1938)).

Under AEDPA, the issue this Cadaces is whether the state appellate court reasonably aj

Mirandato the facts of this case. 28 U.S.C. § 2254(d)(1).
2. Court of Appeal Opinion

Petitioner’s claim that the trial court errediimding an implied waiver of his rights unddiranda
was considered and rejected by the California Cofulfppeal on direct review. (Lodgment 7 at 20-2

The court of appeal articulated the legal standard for its review of this claim as follows:

Miranda held that a defendant who is in custody “must be warned prior to any
guestioning that he has the right to remaimsjlthat anything he says can be used against
him in a court of law, that he has the righptesence of an attorney, and that if he cannot
afford an attorney one will be appointed fomhprior to any questioning if he so desires.”
(Miranda, supra 384 U.S. at p. 479.)

These rights may be waived, so longthe waiver is voluntary, knowing and
intelligent. (Miranda, supra384 U.S. at p. 444.) There are two dimensions to the waiver:
“First, the relinquishment of the right mustyeabeen voluntary in the sense that it was the
product of a free and deliberate choice rather than intimidation, coercion, or deception.
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Second, the waiver must have been madeanfiiii awareness of both the nature of the right
being abandoned and the consequences ofitisidn to abandon it. Only if the “totality

of the circumstances surrounding the interrogation” reveals both an uncoerced choice an
the requisite level of comprehension may a court properly conclude tiitrémelarights

have been waived.”Reople v. Clark1993) 5 Cal.4th 950, 98&(ark).)

(Lodgment 7 at 21-22.)

The court of appeal began its discussioRetitioner’s claim by establishing the background facts

surrounding Detective Keene advising Petitioner oMirandarights and Petitioner’s subsequent acti

indicating an implied waiver of higliranda rights:

Following Tucker’s arrest, Detectives Keene and Christine interrogated him after
Detective Keene properly advised him of M#&anda rights and Tucker indicated he
understood those rights. Detective Keene nexpressly asked Tucker whether he waived
those rights and wished to speak. Tucker proceeded to speak with the detective
immediately after he indicated he understoodirsnda rights.

During the interrogation, which was videotal Tucker gave what he characterizes
on appeal as “conflicting responses and statermdmth later proved to be unreliable.” The
transcript of the interrogation indicates that ttetectives confronted Tucker with the fact

that he had been identified as the shooter, and they asked him what he knew about the

shooting and gave him an opportunity to give his side of the story.
(Lodgment 7 at 20-21.)

The court of appeal rejected Petitioner’'s contentia the trial court erred in finding an implig

DNS

0|

waiver of hisMiranda rights. It explained that “the totality of the circumstances surrounding the

interrogation reveals that Tucker understoodMisanda rights and made an informed and uncoer
choice to answer the detectives’ questions.” (Loddgmieat 24.) In support of this conclusion the ca
of appeal reasoned that the “transcript of the valeed interrogation shows that Tucker immediately be
to answer the detectives’ questiafier he indicated he understoodMisandarights.” (d.) Furthermore
the court of appeal noted that during the interview Petitioner did not attempt to invikeamda rights,
stop the interview, or indicate that he had not understood somettangrifally, the court of appeal note
that the tone of questioning as evidenced in thestript (Lodgment 2) was not “particularly harsh

accusatory.” (Lodgment 7 at 24
111

111
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3. Analysis

On federal habeas review, the state court’s fafihdihgs are presumed to be correct and a petiti
bears the burden of rebutting this preption by clear and convincing evidencgeeMiller-El 11, 545 U.S.
at 240. In the instant case, Petitioner did not meet his burden. Petitioner alleged that the “intel
officers never asked whether Petitioner would waivdiftisand sixth Amendment rights, and he gave
such waiver.” (Doc. No. 4 at 8.) However, thégets are consistent witthe factual findings of thg
California Court of Appeal. Thus, Petitioner did patvide any evidence rebutting the state court’s fag
findings; rather, he just summarily asserted bwatid not knowingly and intelligently waive iMranda
rights. (d.) Therefore, this Court will adopt the fact@ialding of the court of appeal because Petitio

failed to present any evidence to the contrary.

In using these facts, the issue before the Comttéther the state court of appeals laid out the co

bner

rogat

no

v

tual

ner

‘rect

standard of clearly established federal law and whéthapplication was unreasonable in light of the facts.

The court of appeal laid out the cect standard for implied waiver bfirandarights. The court of appeal
determination that Petitioner waived WBranda rights was not unreasonable in light of the evide
presented. Although the detectives questioning Petitaidarot explicitly ask him if he wished to wai

his Mirandarights, the court of appeal found Petitioner ididicate he understood those rights. The S

court’s conclusion that Petitioner waived Mgandarights is also bolstered blye fact that he proceedé

to speak with the detectives immediately after he indicated he understbtidamdarights. Accordingly,
this Court finds the state court of appeal’s decisvas not contrary to or an unreasonable applicatio

federal law. Petitioner’s ground three is therefdEENIED.
4. Petitioner’'s Request for an Evidentiary Hearing

In Petitioner’:claimfor stat¢courierroiin finding of ar implied waivel of Mirandarights, Petitionef

argues that he is entitled to an evidentiary hearing. .(Boc4 at 8). He states that an “evidentiary hear

Is required to develop the facts, since the state court failed to doldg.” (

Evidentiary hearings in § 2254 essare governed by AEDPA, which “substantially restricts

district court’s discretion to gnt an evidentiary hearingBaja v. Ducharmgl87 F.3d 1075, 1077 (9th Cir.

1999). The provisions of 28 U.S.C. § 2254(e)(2) control this decision:
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(2) If the applicant has failed to develog tfactual basis of a claim in State court
proceedings, the court shall not hold an evidentiary hearing on the claim unless the applican
shows that —

(A) the claim relies on —

(i) a new rule of constitutional law, made retroactive to cases on
collateral review by the Supreme Court, that was previously unavailable; or

(i) a factual predicate that couttt have been previously discovered
through the exercise of due diligence; and

(B) the facts underlying the claim would be sufficient to establish by clear and
convincing evidence that but for the constintil error, no reasonable factfinder would have
found the applicant guilty of the underlying offense.

28 U.S.C.A. § 2254(€)(2) (West 2006).

In order to determine whether to grant an evideptiaaring, the court must first “determine whet
a factual basis exists in the rectwagupport the petitioner’s claimliisyxiengmay v. Morgad03 F.3d 657
669 (9th Cir. 2005) (citin@aja, 187 F.3d at 1078). If not, and an evidentiary hearing would otherwi
appropriate, the court must “ascertain whether the petitihas ‘failed to develop the factual basis of
claim in State court.”ld. at 669-70. A failure to develop the fadtbasis of a claim in state court impli
“some lack of diligence, or some greater fault, attributable to the prisoner or the prisoner’'s cdbes
Williams v. Tayloy529 U.S. 420, 432 (2000). The Supreme Cowgshid that “[d]iligence will require i
the usual case that the prisoner, at a minimum, aeedvidentiary hearing istate court in the manng

prescribed by state law.Id. at 437.

As set forth above, sufficient factual basis existh@records before the Court to resolve the m
of Petitioner’s claim regarding hidirandarights. See Insyxiengmay03 F.3d at 669-70. Petitioner h

not alleged any facts rebutting the staburt’s factual findings and actuadlifeges facts consistent with t

—+

her

brits
as

ne

state court’s findings. The state court’s decisiased upon these facts was not contrary to of an

unreasonable application of federal law. Insteadedimg facts that, if proven, would entitle him to hab
relief, Petitioner summarily asserts that he did not waivlimendarights. (Doc. No. 4 at 8). Accordingl

this Court finds that Petitioner is not entitled to an evidentiary hearin@BNIES this request.
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D. Grounds Four and Five — Ineffective Assistance of Counsel

Petitioner contends in his fourth and fifth grourolsrelief that his trial counsel was ineffectiye

d

because she (1) failed to elicit eviderthat Wright only identified him dke assailant after his mother tg
Wright that the assailant had “nice” (straight orqassed) hair, a description that only his photo metj (2)
failed to thoroughly cross-examine Wright or Wrigitisther regarding the photo line-ups; (3) failed to seek
exclusion of Wright's in court identification of hias the shooter; (4) failed to cross examine Wright's
father regarding inconsistent statements that he todde enforcement officials; and (5) failed to have the

bullets that were recovered from the crime scene tésf@ave that they were fired from the same gun {i.e.

Scott’'s). (Doc. No. 4 at 9, 13; Doc. No. 25 at 1-Rgspondent asserts that Petitioner lacks factual support

for his claims and therefore the state courts’ denithede claims was a reasbleapplication of federg

law. (Doc. No. 10-1 at 24-25.)

1. Legal Standard — Ineffective Assistance of Counsel

The California Court of Appeal and Superior Calemied claims for ineffective assistance of coupsel
that are identical to those alleged in the instant petition and supplemental traverse. (Lodgments 11 & ]
Therefore, this Court will look through to the decisioonfrthe court of appeal, dsis the last reasongd
decision pertaining to Petitioner’s faiand fifth grounds for reliefYlst 501 U.S. at 801-06 (1991). Under

AEDPA's highly deferential standard of review, thisutt evaluates the court of appeal’s decision to [see

if the decision was contrary to or an unreasonablécapion of clearly established federal law. 28 U.S.C.
§2254(d)(1)Harrington v. Richterl31 S.Ct 770, 785-86 (2011) (applying 28 U.S.C. § 2254(d)(1) to federal

habeas review of state court’'s determinatioarofneffective assistance of counsel claim).

On federal habeas review of an ineffective stasice of counsel claimgyiously adjudicated by A
state court, the applicable clearly established &uaprCourt law for purposes of AEDPA review is the
standard articulated Btrickland v. WashingtorRichter, 131 S.Ct 770 at 778. As articulatecsimickland
the Sixth Amendment guarantees the eifecassistance of counsel at tri@trickland v. Washingtod66
U.S. 668, 686 (1984). To prevail on aioh of ineffective assistance obunsel, a petitioner must show (1)
the counsel's performance was deficient, and (2) that the deficient performance prejudiced petitione

defense.ld. at 688.
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To prevail, the claimant must demonstrate minsel failed to exemmé reasonable professior
judgment and resulting prejudickel. at 694. First, the petitioner must show that counsel’s performanc
deficient, which requires a showingatitounsel made errors so serithet counsel was not functioning
the “counsel” guaranteed the defendant by the Sixth Amendiaeat.687. The petitioner must show th
counsel’s representation fell below an objective stahd&reasonableness, and must identify couns

alleged acts or omissions that were not the refuteasonable professional judgment considering

al

B was
as

at
el's

the

circumstancesld. at 688. There is a strong presumption tmainsel’s conduct fell within the broad range

of reasonable professional assistaniceat 690.

Second, the petitioner must demonstrate “that theresasonable probability that, but for couns
unprofessional errors, the result of theqaeding would have been differentd. at 694;seeRichter, 131
S.Ct. at 792 (“The likelihood of a different result mustsbéstantial, not just conceivable”). “[E]ven
strong case for relief does not mean the siatet's contrary conclusion was unreasonablé.”at 791-92
(reversing a Ninth Circuien bancgrant of habeas relief on an inaettive assistance claim for lack

sufficient deference to a state court result).

As the Supreme Court reaffirmed karrington v. Richter meeting the standard for ineffecti

assistance of counsel in federal habeas is extremely difficult:

The pivotal question is whether thtate court’s application of ti&tricklandstandard
was unreasonable. This is different frorkiag whether defense counsel’s performance fell
belowStrickland’'sstandard. Were that the inquiryetanalysis would be no different than
if, for example, this Court were adjudicating§taicklandclaim on direct review of a criminal
conviction in a United States district couttnder AEDPA, though, it is a necessary premise
that the two questions are different. rFaurposes of § 2254(d)(1), “an unreasonable
application of federal law is fierent from an incorrect application of federal law.” [citation
omitted]. A state court must lgganted a deference and latitude that are not in operation
when the case involves review under 8tacklandstandard itself.

Richter 131 S.Ct 770, 785-86.

Thus, when a state court has regelcin ineffective assistance of coelrdaim, as it has in this cas
a federal habeas court’s review@ubly deferential” under AEDPAYarborough v. Gentry640 U.S. 1,
6 (2003). Accordingly, even if a petitioner presenssrang case of ineffective assistance of counsel,
Court may only grant relief if “no fairminded jurisbuld agree on the correctness of the state co

decision.” Yarborough v. Alvaraddb41 U.S. 652, 664 (2004).
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2. Court of Appeal Opinion

On Petitioner’s state habeas petition, the courppéal, in addressing Petitioner’s allegations gs to
why he is entitled to relief for inefttive assistance of counsel, articulated the legal standard for its feview

of ineffective assistance of counsel as follows:
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(Lodgment 15 at 2.)

(Lodgment 15 at 2-3.)

A criminal defendant is entitled to th&extive assistance of counsel; however, in
seeking to set aside his comans, he bears the burden to demonstrate that the assistance
given was deficient (that is, it fell below afjective standard of reasonableness under
prevailing professional normshathat it was prejudicial Sgrickland v. Washingtof1984)

466 U.S. 668, 686, 693-694 re Sixto(1989) 48 Cal.3d 1247, 1257.) In reviewing a
challenge to the competency ajunsel’s conduct, we mudéfer to counsel’s reasonable
tactical decisions and indulge a strong presumption that counsel’s conduct falls within the|
wide range of reasonable professional assistari®eop(e v. Lucagl995) 12 Cal.4th 415,
436-437.) Where the record does not establish the reasons underlying that conduct,
ineffective assistance is established onlyéféhis no conceivable reason for the challenged
acts or omission.Reople v. WeavdP001) 26 Cal.4th 876, 926.)

The court of appeal then applied the standard articulagtdaklandto the facts of Petitioner’s case:

Here, Tucker has not met his burden to establish either deficient performance by his
attorneys or prejudice. For example, the lichitecord before us (consisting of the partial
transcript of Wright's cross-examinatiomad transcripts of Wright's mother’s cross-
examination and counsel’s closing arguments) does not include (a) evidence that Wright'g
mother made any statement to Wright alibet suspect having “nice” hair, (b) evidence
establishing unequivocally that Wright identified him only in the second photo line-up
(comparePeople v. Tuckesuprag at p.7 [indicating that Wright did identify Tucker in the
first photo line-up as possibly having been invdjer (c) Wright's in-court identification
of him as the perpetrator.

Moreover the record establishes that Wrigtrtal counsel did cross-examine Wright
and each of his parents on the matters that @ruagserts were not adequately covered and
Tucker fails to identify how those cross-exaatians were deficient. In addition, we cannot
determine from the existing record that theees no tactical basis for trial counsel’s failure
to inquire further into these areas.

Similarly, Tucker’s assertion that trial co@hsvas ineffective in failing to have the
bullet fragments found at the scene testedlso unsupported by the record, which is
completely silent on what defense counsel may have known or relied upon as a basis for
deciding not to pursue such an investigation. (S=wple v. Freema(l1994) 8 Cal.4th 450,
509 [Recognizing that competent counsel “is not required to make all conceivable motions|
or to leave an exhaustive paper trail for the siEkbe record” but rather is to “realistically
examine the case, the evidence, and the isandgursue those avenues of defense that, to
their best and reasonable processional jud¢sesm appropriate under the circumstances.].)

The court of appeal concluded that Petitionettaraey was competent and thus denied the petit

25 10cv2272BGS

on.



© 00 N oo O M~ W N PP

N NN NN N N NDND P B P B P P PP re
© N o 00 A W N P O © © N O o » W N B O

(Lodgment 15 at 3.)

3. Analysis

The issue before the court is whether “no fair méhdeist could agree on the correctness of the gtate

court’s decision.” Yarborough 541 U.S. 652 at 644. In evaluating the correctness of the state gourt’s

decision, this Court will look to the court of appealecision to see if the decision was contrary to of an
unreasonable application of clearly established federal Farst, the court of gpeal was correct in laying

out theStricklandstandard for reviewing Petitioner’s claimsinéffective assistance of counsel. Secgnd,

the court of appeal reasonably appliedStrecklandstandard to the facts of the case. As established apove,

the court of appeal determined that Petitioner’s five contentions supporting his claim for ineffectiv

assistance of counsel were not supported by the retoreéviewing the record, the court of appeal foynd

there was no evidence supporting Petitioner’s claimsdegaWright's identification of Petitioner, trigl

counsel did cross-examine Wrigdrid each of his parents on the matters Petitioner asserts were ngt fully
covered, and there was nothing in the record to support Petitioner’s assertion about the bullet fragme

Furthermore, Petitioner does not provide any additional evidence in his Petition to support these fi

contentions. Rather, he just summarily assertgltheical five unsupported contentions from his petitipns
for writs of habeas corpus in the trial court armairt of appeal. (Lodgment 11 & 15.) Therefore, this Court
finds the state court reasonably concluded Petitionledfto meet his burden for prevailing on a claim of
ineffective assistance of counsel. Thus, this Cours dogfind that “no fair rmded jurist could agree gn
the correctness of the state court’s decisiovidrborough 541 U.S. 652 at 644. Accordingly, this Coprt
finds the state court of appeal’sailsion was not contrary to or an easonable application of federal law.

The CourtDENIES grounds four and five.
111
111
111
111

111
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IV. Conclusion and Recommendation

For the foregoing reasons, the petition for writ of habeas corplENSED and Petitioner’s reque

for an evidentiary hearing BENIED.

A certificate of appealality will not issue. See28 U.S.C. §2253(c). This is not a case in wh
“reasonable jurists would find thestliict court’s assessment of the constitutional claims debatal

wrong.” Slack v. McDaniel529 U.S. 473, 484 (2000).
The Clerk shall enter judgment in favor of Respondent and close the file.
IT IS SO ORDERED.

DATED: June 12, 2012

_ ol

BERNARD G. SKOMAL
United States Magistrate Judge
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