Morris v. Barra et al

© 00 N o g M~ W N PP

N NN N N N N NDND P B P B P P P PP
© N o 00 A W N P O © © N OO o » W N B O

Doc.
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA
CONDALEE MORRIS, CASE NO. 10-CV-02642-AJB (BGS)
Plaintiff, ORDER DENYING WITHOUT
VS, PREJUDICE PLAINTIFF’S
MOTION FOR APPOINTMENT
MARK BARRA, et al., OF COUNSEL
Defendants

On November 23, 2011, Plaintiff Condalee Morris, a prisoner proceedingiprihise

civil rights action filed pursuant to 42 U.S.C. 81983, filed a motion to appoint counsel.

156

(Doc

No. 103.) Plaintiff has previously filed two unsuccessful motions for the appointmgnt of

counsel. £ee Doc. Nos. 3, 9, 12, 40 & 44.) These motions were denied for failing to show

either that “exceptional circumstances” were present, or that granting counsel was in tt

interest of justice. Jee Doc. Nos. 12 & 44.) For the reasons set forth below, the Court DENIES

Plaintiff's current motion for appointment of counsel without prejudice.

Plaintiff requests appointment of counseséd on claims that he has requested lgave

to proceedn forma pauperis, his imprisonment will greatly limit his ability to litigate hj
claim, the issues involved in his case are complex and will require significant resea

investigation, he has very limited access to the law library and limited knowledge of tf

IS
ch ar

e law

he is in administrative segregation, and, finally, that trial will likely involve conflicting

testimony and counsel would better enable him to present evidence. (Doc. No. 103 gt 1-Z
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“There is no cortgutional rightto appointed counsel in a § 1983 actioRahd v.
Rowland, 113 F.3d 1520, 1525 (9th Cir. 1997) (citiggrseth v. Spellman, 654 F.2d 1349
1353 (9th Cir. 1981)}geeal so Hedgesv. Resolution Trust Corp. (InreHedges), 32 F.3d 1360
1363 (9th Cir. 1994) (“[T]here is no absolute right to counsel in civil proceedings.”) (cif

ation

omitted). Thus, federal courts do not have the authority “to make coercive appointments «

counsel."Mallard v. United States District Court, 490 U.S. 296, 310 (198%ge also United
States v. $292,888.04 in U.S. Currency, 54 F.3d 564, 569 (9th Cir. 1995).

District courts have discretion, however, pursuant to 28 U.S.C. § 1915(e)
“request” that an attorney represent indigent civil litigants upon a showing of “excef
circumstances.See Agyeman v. Corrections Corp. of America, 390 F.3d 1101, 1103 (9th C
2004);Rand, 113 F.3d at 1525. “A finding of the exceptional circumstances of the ple
seeking assistance requires at least an evaluation of the likelihood of the plaintiff's sug
the merits and an evaluation of the plaintiff's ability to articulate his claims ‘in light g
complexity of the legal issues involvedAgyeman, 390 F.3d at 1103 (quotingilborn v.
Escalderon, 789 F.2d 1328, 1331 (9th Cir. 1986&pe also Terrell v. Brewer, 935 F.2d 1015
1017 (9th Cir. 1991). Neither factor is dispositive, and both must be viewed together
reaching a decisiofferrell, 935 F.2d at 1017.

Although any pro se litigant “would be better served with the assistance of cot
so long as a pro se litigant is able to “articulate his claims against the relative complé

the matter,” the “exceptional circumstances” which might require the appointment of ¢

do not exist.Rand, 113 F.3d at 1525 (citing/flborn, 789 F.2d at 133XJinding no abuse of

discretion under 28 U.S.C. § 1915(e) when distocirt denied appointment of counsel des
fact that pro se prisoner may have fared beftarticularly in the realms of discovery and {
securing of expert testimony - with the assistance of courasetr,d Palmer v. Valdez, 560
F.3d 965, 970 (9th Cir. 2009).

Additionally, where a pro se litigant indicates difficulties, which any litigant we
have in proceeding pro se, such difficulties do not indicate “exceptional circumstiiioad.
v. Housewright, 900 F.2d 1332, 1335-36 (9th Cir. 1990)Wood, the inmate’s lack of formg
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legal education and limited access to the law library did not indicate excef

circumstancedd. Despite such difficulties, he successfully conducted resdadrah1334.

tiona

Plaintiff in this case has, with the limited legal assistance provided him, articulated hi:

claims well enough to survive a sua sponte screening, filed a lengthy opposition to Defe
Motion to Dismiss, and has filed successful motions for discovery before this GeeRoC.
Nos. 12, 26, 31 & 44.) The facts Plaintiff citi@ssupport of his motion are, also, prope
characterized as difficulties inherent in litigatiorgp se, and are not “exceptional.” Like th
plaintiff in Wood, Plaintiff is essentially arguing lack of legal knowledge and limited ag
to legal resources, both which do not rise to the level required for a showing of “exce
circumstances.” Although Plaintiff may fare better at trial with the assistance of coun
has failed to demonstrate that any difficulties he has experienced in these proceeding
from the complexity of his claims. Therefore, Plaintiff has not demonstrated excey
circumstances at this stage of the litigation.

In regards to Plaintiff’s likelihood of success, where the movant offers no argun
the effect that he has a likelihood of success emtérits, he fails to meet a showing of t
factor.Rand, 113 F.3d at 1525. IRand, the pro se litigant seeking appointment of cou
underin forma pauperisfailed to offer any evidence of the likelihood of success on his ¢

Id. Similarly, Plaintiff offers no evidence or argument of his likelihood to succeed @
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merits. Irrespective of this failure, Plaintiff's success on the merits is uncertain considerin

Defendants’ Motion to Dismiss Plaintiff's Third Amended Compleamains pending befor
this Court. &ee Doc. No. 151.)

Finally, Plaintiff's arguments for the appointment of counsel in this motion do not
materially from his arguments in his two previous motions to appoint counsel, both of
were denied.See Doc. Nos. 3, 9, 12, 40, 44.) Little has changed in the proceedings be
Plaintiff's first two motions and his current moti, as Defendants have yet to file an ans
I
I
I
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Accordingly, the Court once again DENIES Plaintiff’'s motion for appointment of col

without prejudice.
IT IS SO ORDERED.
DATED: June 6, 2012

B@ﬁ;;iARD G. SKOMAL

United States Magistrate Judge
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