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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF CALIFORNIA

IN RE FERRERO LITIGATION

Case Nol11lcv-00205 HKSC
Pleading Type: Class Action

PLAINTIFFS’ APPLICATION TO FILE UNDER
SEAL UNREDACTED VERSIONSOF (1) THE
MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORTOF MOTION FOR
FINAL APPROVAL OF CLASSACTION
SETTLEMENT, AND (2) MEMORANDUM IN
SUPPORTOF MOTION FOR APPROVAL OF
ATTORNEYS’' FEES,COSTS,AND INCENTIVE
AWARDS

Judge: The Honorable Marilyn L. Huff
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TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD
PLEASE TAKE NOTICE that Plaintiffs hereby apply for arr@®r allowing them to file wter

seal the unredacted verssoof the Memorandum of Points and Authorities in Support of Pfeht]

Motion for Final Approval of Class Action Settlement (“Memorandum in Support of Rimatoval”)
and the Memorandum of Points and Authorities in Support of Plaintiffs’ Motion for Approv
Attorneys’ FeesCosts, and Incentive Awards (“Memorandum in Support of Attorneys’ Fees”)

BACKGROUND

On April 19, 2011, the Court entered a Protective Order (Dkt. 32). The Protectivep@ragts

the parties to designate information as “Confidential . . . if, in the good faith beBeth party and it

counselthe unrestricted disclosure of such information could be potentially prejudiclad tousiness

or operations of such partyProtective Order at  4Jnder the Protective Order, the parties h
agreed to apply to file such confidential information unskeal.Seeid. at § 12. Because Plainsff
Memorandumsn Support of Final Approvaand Attorneys’ Feesontaindiscussions of documen
designated by Defendant as confidential, Plaintiffs afpfife this documentinder seal
ARGUMENT
l. LEGAL STANDARD

“[T]he Supreme Court recognize[s] a federal common law right ‘to inspect @nyg public
records and documents.’ This right extends to pretrial documents filed in cedl cas.”Foltz v. Statg
Farm Mut. Auto. Ins. C9.331 F.3d 1122, 1134 (9th Cir. 2003) (quotihgxon v. Warner
Communic’ns435 U.S. 589, 597 (1978)). As such, there is “a strong presumption in favor of ac
court records,”id. at 1135 (citation omitted), unless the documents are “among those which
‘traditionally been kept secret for important policy reasorid,”at 1134 (quotingimes Mirror Co. v.
United States873 F.2d 1210, 1219 (9th Cir. 1989)).

“A party seeking to seal a judicial record then bears the burden of overconmsngtrtimg

presumption by meeting the compelling reasons standard. That is, the party irouiste@rtompelling

reasons supported by specific factual findings, . . . that outweigh the general distocess and the

public policies favoring disclosure. . ” Kamakana v. City & Countgf Honoluu, 447 F.3d 1172

1178-79 (9th Cir. 2006) (citations and quotation marks omitted)).
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The common law right of access, however, is not absolute and can be overridden given

sufficiently compelling reasons for doing so. In making the determination, chotdl
consider all relevant factors, including: the public interest in understanding thaljudic

process and whether disclosure of the material could result in improper use of the

material for scandalous or libelous purposes or infringement upon trade secretser . . Aft
taking all relevant factors into consideration, the district court must basecitsion on a
compelling reason and articulate the factual basis for its ruling, withouhgebn
hypothesis or conjecture.

Foltz, 331 F.3d at 1135 (citatiomsnitted)
Moreover, there is an exception to the presumption of access to court records for dog

attached to a nedispositive motion and filed under seal pursuant to a valid protective &alt.331

tumen

F.3dat 1135 (“when a party attaches a sealed discovery document to a nondispositive teftion, t

usual presumption of the public’s right of access is rebutted.” . . . [T]he presumpticnest dis]

rebutted because ‘when a court grants a protective orderfé@mation produced during discovery,

already has determined that “good cause” exists to protect this informatnrbéing disclosed to the

public by balancing the needs for discovery against the need for confideriti&jiyting Phillips v.
GMC, 307 F.3d 1206, 1213 (9th Cir. 2002))).
. BECAUSE PLAINTIFFS HAVE SHOWN GOOD CAUSE FOR SEALING THESE
DOCUMENTS, THE COURT SHOULD GRANT THEIR APPLICATION TO FILE
UNDER SEAL

it

Plaintiffs’ Memorandum in Support of Motion Final Approval, at page 14, and Plaintiff

Memorandum in Support of Attorneys’ Fees, throughaisguss Ferrero’s Nutella sales, whiegrrero
maintainsshould be filed under seal becaitsgualifies as “confidential commercial information,” t
public disclosure of which would limit Ferrercébility to compete in the marketplacgee Nutratech,
Inc. v. Syntech Int’l, Inc242 F.R.D. 552, 556.4 (C.D. Cal. 2007(‘Fed. R. Civ. P. 26(c)(7) does n
limit its reach to ‘trade secrets,’ but also allows for protection of ‘confidlecommerciainformation.’
Customer/supplier lists and sales and revenue information qualify afdé&mral commercial
information.™).

Additionally, Ferrero has agreed that if any member of the public or Class Mestimrthan &
competitor of Ferrero, wishes toview the unredacted versisof the Memorand being filed under

seal it may do so by contacting Class Counsel and signing an agreement to abideelbmshef tthe,
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Protectve Order entered in this action. Thalpwing Plaintiffs to file these documents under seal
not affect thepublic interest in understanding the judicial process.

CONCLUSION

For the reasons discussed above, the Court should grant Plaintiffs’ Application ténEéde
Seal Plaintiffs will also electronically file public versions of their Memoramwdth the confidential

information redacted.

DATED: May 25, 2012 Respectfully Submitted,

[s/ Jack Fitzgerald
Jack Fitzgerald
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