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Plaintiffs Athena Hohenberg and Laura Rearbatq by their attorneys, for theiFirst
AmendedMaster Consolidated Complaint agaifendant ERRERO U.S.A., INC(“Ferrero” or
“Defendant”)allege, upon information and belief, as follows:

PRELIMINARY STATEMENT

1. This First AmendedViaster Consolidate Complia(fComplaint”) is filed pursuant to the
Order of this CourtdatedJune 30, 2011and presents all claims brought against Defendant in
separate cases consolidated hereunder.

INTRODUCTION

2. Nutella® is a purported“hazelnut spread” comprised primarily of sugar and Dile

spread was once described as “a loophole in breakfast laws that allows you to glatelming on your

toast.” It was invented in Italy in the 1940s by Pietro Ferrero, a pastry m#keas long been available

and enjoyed in Europe, and was first imported into the United States in 1983, wherslaiia gained

in popularity. It is distributed elsewhere throughout the world, for examplastraia.

the

3. For many yeard;errerohas been running television and print ads, primarily in Europe,

suggestingNutella® is nutritious an appropriate breakfast foahdthat it promotes children’s healthy

growth and development

4, These advertisements have long been criticized, and Ferrero has come under fire

misleading consumers this exact fashioelsewhere. In 2008, for example, after the U.K.’s Advertisi

19

Standards Authority receivetbzens oftomplaints about a Ferrero commercial showing mothers giyiing

childrenNutella® on toast with a voiceover saying it coule part of a “balanced breakfdsthe ASA
ruled the commercial, by creating “the overall impressionNugglla® made a significantontribution
to a balanced breakfast,” in fatmisleadingly implied the spread made a more significant

contribution to a balanced breakfast than was the caseAs a result, the ASA pulled the commerdial

5. On or about June 16 2010, the European Parliament approved a draft measure rgqui

all processed foods to clearly label fat, salt, and sugar contents, aimgitiag fobesity and giving

consumers more informed choices.

! See Sweeny, Marc, Nutella® ad banned over health claim§he Guardian Feb. 27, 2008at
http://www.guardian.co.uk/media/2008/feb/27/asa.advertisingl.

2

FIRST AMENDED CONSOLIDATED COMPLAINT




© 00 N o o B~ W N B

N NN NN NN NDNDR R R B B RB R R P
W N o O M W N P O © 0N O 00 M W N P O

6. In reaction to the measure, Ferrero International began a campaign dubbed “Han

Nutella.” Ferreo’s vicgresident Paolo Fulci called the labeling measure a “straightjacket,” agihan

by affecting Nutella’'s® advertising, the measure would dampen “the most healthy and ger
pleasures,” “lead to curbs on even the most privatawber,” and “affect the most intimate aspects
private life.”

7. Despite censure in EuropeFerrero has invaded the United States with the sg

misleading advertising strategies, played out on the labéliglla®, in television commercials and
print ads on the web and elsewhem@esigned to and effective in persuading American consumers
Nutella®is an appropriate breakfast food, and a healthy alternative to thingslijkand syrup.

8. These labels, advertisements, websites and commercials arecsptivce because
Nutella®, far from being nutritious and part of a “balanced breakfast,” in fact contains alSéut
saturated fat and highly processedjar by weightWorse, during much of the Class Periblitella®
was made with partially hydrogenated vegetable oil (“PHV@idthereforecontained toxiartificial
transfat. As described herein, these substances contribute significantly tob@moinserious diseases
and cause thousands of otherwise preventable deaths each year.

9. After being exposed t&errero’slongterm misleadingadvertisingcampaigndescribed
herein and in reliance on various Ferrero statemdttEntiffs purchasedlutella®throughout the Class
Period defined herein for their own and household use. Having become aware of the true na
Nutella®, and Ferrero’s misleading tactics complained of herein, Plaintiffs seekhalf tiethemselves
and all others similarly situated, the remedies prayed for herein.

THE PARTIES

10.  Plaintiff Athena Hohenbergs and wasat all relevant times Inein, a resident ofthe
County of San Diegan Californig who purchasetlutella® during the Class Period defined heréan,
herself and hefour-yearold child because she sought a healthy snack or breakfast alternative fg
household

11.  Plaintiff Laura RudeBarbato isand wasat all relevant times hereim, resident othe
County of San Diegan California who purchasedNutella® during the Class Period defined herein, f

herself and household use
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12. DefendantFerrero U.S.A, Incis and wasat all relevant timeserein, aDelaware
corporation with its principal place of business in New Jersey.

13.  Ferrero is part of the Ferrero Group, and the American subsidiary dtatirdased
Ferrero InternationalFerrerois and was at all relevant timeglmitted to do and does condug
businesswithin the State of California, the County of San Diegod this judicial districunder the

laws of the State of California

t

14.  Ferreroand its affiliated companies, directly or through intermediaries, manugacfur

distribute and selNutella®.

15.  Sales of Nutella® in California are greater than in any other single state iatitwe. n

16. Nutella® sold in the United Statdsas beermanufacturedby Ferrero affiliate Ferrero
Canada, Inc.entirely inan 85,000 square meter factoryBrantford, OntarioCanadasince at least
2006 The Brantford factory employs a permanent workforce of over 1,000 employees.

17. In March 2010, Ferrero announced it was expanding its Brantford, Ontario manufac]
facilities to produce more Nutella, which is Ferrero’s fagjestving product in the U.S., ramping up it
production from the 46,000 tons of Ferrero products it previously manufactured.

18. Since atleast 2006, Ferrero’s Toronto, Ontario headquarters, and its BrantfutatjcO
factory, have been the primary location for Ferrero’s administration andiodscisoncerningthe
mixture, formulation, advertisingparketing and sal®f Nucoa sold in the kited States.

19. Whenever the Complaint refers to any act or actBefendant the references shall
include the directors, officers, employees, affiliates, or agenBetdndantwho authorized such act
while engaged in the management, direction, or control of the affairs of Defendant.

20.  Plaintiffs have incurred and, during the pendency of this action, will incur expemse
attorneys’ fees and costs herein. Such attorneys’ fees and costs are ndoes$isargrosecution of
this action and wilresult in a benefit to each of the members of the class.

JURISDICTION AND VENUE

21. This Gourt has original jurisdiction under 28 U.S.C. § 1332(d)(2) (The Class Ac
Fairness Act) because the matter in controversy exdéeedsim or value of $5,000,00&xclusive of

interest and costeindthere are numerous memberslud classthat are citizens of a statéher than
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the state ofvhich Defendant is a citizen.

22. This Court has personal jurisdiction ovéefendant because it hast all relevant
times beenoperating or conducting business throughbatstate of California and within this judicial
district

23.  Venue is proper in this Court pursuant to 28 U.S.C. § (@@&) because many of the
acts and transactiongcluding the purchases and safpging rise to this ation, occurred in this
district, Defendant is authorized to conduct business indisisict, and has intentionally availed itsell
of the laws and markets of thastrict through promotion, marketing, distribution, and sale of |ts
producs in this district

FACTUAL ALLEGATIONS

24.  Plaintiffs repeatedly purchas@tutella® in California during the Class Period defined
herein. Nutella® manufactured and sold by Ferrer®,sold as a “hazelnut spread” bigtreally
comprised mostly of sugar and oil.

25.  Nutella® contains dangerous levels of saturated fat, the consumption of which ha
been shown to cause heart disease and other serious health problems. Nutella® alsooventdins
55% processed sugar, the consumption of which has been shown taypaBeliabetes and other
serious health problems. In shayytella®is not a “healthy” or “nutritious” product to consume.

26.  Plaintiff Hohenberg has a foyearold child. At various timeguring theClass Period
beginning in 2009, Ms. Hohenberg purchibskitella® from the San Diego NB Commissary, locatgd
at 2525 Callagan Hwy, Building 3629, San Diego, CA 92H3®@r being exposed tanderstanding,
and relying uponadvertisements and representations DBfendantthat Nutella®is a “healthy
breakfast” ad is “nutritious.” For example, in addition to Nutella’s® label, Ms. Hohenbsag
television advertisements where the “mom” is feedwgella® to her childrenwhile extoling its
virtues as breakfast food, as further detailed herein.

27.  In purchasingNutella® Ms. Hohenberg was searching for healthy foods to daeve
family because she is aware that healthy nutrition is important for maintainingehadl health of her
family. Ms. Hohenberg trusted the representations made by Fenrét®labeling Nutella® “An

example of a tasty ydtalanced breakfastin association with a picture showing fresh fruits, whole
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wheat bread, and orange juicéds. Hohenberg believed based in part on this representation
Nutella®was part of a healthy meal.

28. In or around December 2010, Ms. Hohenberg saprised andupset to learn that
Nutella® was in factnot a “healthy” “nutritious” food but instead a product with the nutritiong
properties of @andy barwith very high levels of refined sugar and saturated k&¢. Hohenberg felt
betrayed that the makers Niutella® misleadindy represented that their product was nutritiansl
omitted that the claimed nutritional value was not in fact derived Moiella® itself but from other
foods, such asvholewheattoast, which potentially could be consunmedngwith Nutella® Had
Ms. Hohenberg known the truth abduatelldas® qualities, she would not have purchased it for R
family.

29. Plaintiff RudeBarbab has a sevegearold child. At various times during th€lass
Period beginning in 2010, Ms. Ru@arbato purchasedNutella® after being exposed o
understandingand relying uportelevision advertisements and representations by Defendant
Nutella® is a “healthy breakfast” and is “nutritious.” For exampteaddition to Nutella’s® label,
Ms. Rude-Barbatsaw television advertisements suggestidgtella® was a healthy choice, which
included images of young children being fédtella®, as further described herein

30. Beginning in approximatelyuly 2010, MsRudeBarbato purchased Nutellafgkom a
Vons grocery store in San Diegmd later from CostCo in San Diegyen though it costs more tha
traditional peanut butter spreadecause she thought it was a healthier choice for her active
athletic sons, idluding her young 7-year old son.

31. In purchasingNutella® Ms. RudeBarbato was searching for healthy foods to se
her household for breakfast or a snack. Ms. RBadab trusted Ferrero’s represations made in
labeling Nutella® “An example of a tasty ydialanced breakfast in association with a picture
showing fresh fruits, whole wheat bread, and orange juite. RudeBarbab believedbasedn part

on this representatiothat Nutella®waspart of a healthy meal.

32. In or around February 2011, Ms. Rudgarbab learned what ingredients were in thie

Nutella® she was feeding her familyShe was surprisednd upseto find thatNutella® contains

dangerous levels of saturated fatd processed sugar. Ms. RiBkrbato felt betrayedy the
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advertisements that lulled her into believing tRatella®was healthy and nutritious. Had Ms. Rud¢

Barbato known the truth about Nutella’s® qualities, she would not have purchased it faniher fa

33.  Plaintiffs were also upset to learn, in connection with thefipng investigation in this
action, that, during the Class Periandd until approximately August 2008Jutella® was made with
PHVO and, therefore, artificiatansfat.

34. Plaintiffs seek an order compelling Ferrero to (1) cease markigiqyoducts using
the misleading tactics complained of herein, (2) conduct a corrective advecasipgign, (3) restore
the amounts by which Ferrero was unjustly enriched, and (4) destroy all misleadimg@eptive
materials and products.

THE SUBSTANTIAL POTENTIAL HEALTH DANGERS

CAUSED BY NUTELLA 'S® INGREDIENTS

Saturated Fat
35. Ferrero falsely and misleadingly markésitella® as healthful although it containg
dangerous levels of saturated fat, which can increaséltwa cholesterolevels in those wi
consume it. Saturated fat is the main dietary cause of high blood cholesteregover, high levels
of cholesterol can increase oseisk of a heart attack, stroke, and narrowed arteries (atherosclero
36. The American Heart Association recommehiatgting saturated fat intake to less than

percent of one’s total daily calories.

37. The American HearAssociation recommends the following daily calorie limits f
children:
1 Year 2-3 Years 4-8 Years 9-13 Years 14-18 Years
900 1000 1200 (F), 1400 (M) | 1600 (F), 1800 (M) | 1800 (F), 2200 (M)
38.  One serving oNutella® (as determined by FDA regulations) dsevel Tablespoons,

which contains 3.5 grams of saturated fat. Thus, for each age, the saturatedntatinthese small
serving of Nutella® contains he following percentage of the total recommended daily allowance

saturated fat:

1 Year 2-3 Years 4-8 Years 9-13 Years 14-18 Years

50% 45% 37.5% (F), 32% (M)| 28% (F), 25% (M) | 25% (F), 20.5% (M)
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39. Insum, regardless of age, a single servinjuitlla® contributes a substantial portion of

children’s totaldaily-recommendedaturated fat, creating the high probability that the child will theref
exceed his or her recommended daily allowance.

Highly-Processed Sugar

40. Nutella® contains approximatel20 grans of sugar per servinghe equivalent of five

teaspoons of sugafThe consumption of such staggering amounts of higidgessed sugar contribute

to both shorterm and longerm problems, especially for developing children.

41.  In the shorterm, the high sugar content Wiitella® leads children who consume it to

experience a sugar “high,” during which they will tend to be hyperactive, amosaguent “crash,” or

“low,” during which they will be tired, moody, irritable, and even depressed.

42. In the longterm, regular consumption diutella® could cause abnormal blood sugar

levels and contribute to or exasperate {§mbabetes and other related symptoms, such as obesity.
43.  Almost immediately upon consumiidutella®, the sugar in thepseadis digested into

simple sugar and released into the blood stream. High levels of blood sugar ate soxiember of

Dre

[72)

organs, so in response the body releases the hormone insulin to reduce blood sugar to & sdfe |

When this process is repeated overetircells that normally react to insulin and absorb excess bl
sugar become sensitized and partially resistant to insulin. This partial inssistance is variously
referred to as metabolic syndrome, insulin resistance syndrome, addlpetes. Typ diabetes
eventually results.

Atrtificial Trans Fat

44.  Artificial transfat is a manufactured food product whose basic chemical structu

bod

e is

different from natural fat molecule$ransfat is naturally found in trace amounts in foods derived frgm

ruminant animals, primarily in cow’s milk and read mfeailso knownas,vaccenic acid, naturatans

fat has never been linked to any negative health effect in human beings agmiati different from

artificial transfat; initial studies on rats indicate tl@msumption of vaccenic acid is beneficial to he&lth.

2 Dariush Mozaffariaret al., Trans Fatty Acids and Cardiovascular Dise&® New Eng. J. Med.
1601, 1608 (2008).

% Ye Wanget al., Transl1 Vaccenic Acid Dietary Supplementation Induces Hypolipidemic Effect

JCR:LAcp Rats138 J. Nutrition 2117 (November 2008).
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45.  Artificial transfat, by contrast, is manufactured via an industrial process called pa
hydrogenation, in which hydrogen atoms are added to normal vegetable oil by heatiod to
temperatureskmve 400 degrees Fahrenheit in the presence of ion donor catalyst metalsreodiuas
ruthenium, omickel* The resulting product is known as partially hydrogenated vegetable oil, or PH
which is the main source of artificimhnsfat in the Amerian diet’

46. PHVO wa a major ingredient ilutella® manufactured and distributed by Ferrero
Class membeihrough andintil approximatelyAugust2008.

47. PHVO was invented in 1901 and patented in 1902 leym@n chemist Wilhelm
Normann.PHVO molecules are chemically different from the natural fat molecules in otbér
products, as shown in the illustrations that follow.

48.  Natural fat, except the trace amounts of natwaaisfat from ruminant animals, comes if
two varieties: (1) fatthat lack carbon double bonds (“saturated fat,” Fig. 1) and (2) fats that have c
double bonds with the hydrogen atoms on the same side of the carbonabda, (‘Fig. 2). Transfat,
however, has hydrogen atoms on opposite sides of its double bonds, which significantigs the

shape and properties of the molecule (Fig. 3).

FIGURE 1.
Saturated fat

@ = Hydrogen atom @ = Carbon atom

* SeeAlice H. LichtensteinTrans Fatty Acids, Plasma Lipid Levels, and Risk of Develop
Cardiovascular Diseas®5 Circulation 2588, 2588-90 (1997).

> SeeMozaffarian, 354 New Eng. J. Med. At 1608.
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FIGURE 2.
Cis fatty acid

® 6 6 & & O
) eeeeee
® © ® O

@ = Hydrogen atom @ = Carbon atom

FIGURE 3
Trans fatty acid
o Lﬂ ® @ coor
@ = Hydrogen atom @ = Carbon atom
49. PHVO was initially a “wonder product” attractive to the packaged food industaube
it combines the low cost of unsaturatesifat with the flexibility and long shelf life of saturated fat. Lik
cis fat, PHVO is manufactured from loweost legume$§,while saturated fat is derived from relativel

expensive animal and tropical plant sources.

® e.g., corn oil, soybean oil, peanut oil
" e.g., butter, cream, tallow, coconut oil
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50. The industrial process that adds hydrogen ions to normal vegetable oil improves
texture and permits food products to withstand heavy mechanical procassirtigh temperaturés.
Given its versatility, PHVO was recently used in 40 percent of processapddoods.

51. Artificial trans fat causes coronary heart disease, chronic systemic inflammation

and atherosclerosis.In a joint Dietary Guidelines Advisory Committee Report, the U.S. Departmer

Health and Human Services and the U.S. Department of Agriculture recogtjzedrelationship
between trans fatty acid intake and LDL cholesterol is direct and prgressive, increasing the risk of
cardiovascular disease® This “direct and progressive” relationship means even small amount
artificial transfat increases LDL blood cholesterol levels and damages the cardiovascelar. syst

52.  Food products with artificigtansfat harm the heart by “rais[ing] the concentration of tl
most dangerous form of serum cholesterol (LDL cholesterol)” and “lower[ingpteqbive form of
seum cholesterol (HDL cholesterol}*

53. The American Heart Association not#sans fats raise your bad (LDL) cholesterol
levels and lower your good (HDL) cholesterol levels. Eatingrans fats increases your risk of
developing heart diseas&*?

54.  After an extensive evaluation of the scientific literature ontitnesfat/Coronary Heart
Disease (“CHD”) connection, the FDA concluded:

[Blasedon the consistent results across a number of the most persuasive
types of study designs (i.e., intervention trials and prospective cohort studies)

8 SeeAlberto Ascherioet al., Trans Fatty Acids & Coronary Heart Disea840 New Eng. J. Med.
94, 948 (1999). See alscCtr. For Food Safety & Applied Nutrition, U.S. Food & Drug Admin
Questions & Answers About Trans Fat Nutrition Labeling (Update 2006) (2@03&)lable at
http://www.cfsan.fda.gov/%7Edms/quatrans2.html.

® Mary CharmichaelThe Skinny on Bad Fatlewsweek, Dec. 1, 2003 at 66ee als&im Severson,
Hidden Killer. It's Trang-at. It's Dangerous. And It's In Foodod Eat Every DayS.F. Chron., Jan.
30, 2002.

19 Dept's of Health & Human Serv. & U.S. Dep't of Agric., 2005 Dietary GuideliAgsisory
Committee Report, Section 10 (2005).

1d.

12 Am. Heart Ass'n., Trans Fat Overview, available
athttp://www.americanheart.org/presenter.jhtml?identifier=3045792.

11

FIRST AMENDED CONSOLIDATED COMPLAINT

foc

t of

S Of




© 00 N o o B~ W N B

N NN NN NN NDNDR R R B B RB R R P
W N o O M W N P O © 0N O 00 M W N P O

that were conducted using a range of test conditions and across different
geographical regions and populaso. . . the available evidence for an
adverse relationship betweeansfat intake and CHD risk is strorig.

55.  Transfat raises the risk of CHD more than any other known nutritive prdduct.

56. Removing 2% of daily calories froitnansfat from the American diétwould prevent
approximately 30,000 premature coronary deaths per year, and epidemiologic esidggess this
number is closer to 100,000 premature deaths anndally.”

57. A study on the impact dfansfatty acids on heart health provides evidence that:

[E]Jven the lower estimates from the effects [of PHVO] on blood lipids
would suggest that more than 30,000 deaths per year may be due to the
consumption of partially hydrogenated vegetable fat. Furthermore, the
numb(leg of attributable cases of nonfatal corpieart disease will be even
larger:

58.  Atrtificial transfat further damages the heart and other vital organs by causing ch

systemic inflammation, where the immune system becomes persistentigtwerdamages cells, and

causes organ dysfunctioh.

59. In June 2009, scientists found that mice fed a controlled diet “did not exhibit abeed
atherosclerotic plaque formation,” but additigans fat to their diet stimulated atheroscleroti
development on its own, “which is an even not normally observed in [mice].” Furtherigher the

circulating fransfat] was, the more extensive were the atherosclerotic lesions,” thusnghoavisfat

13 Ctr. For Food Safety & Applied Nutrition, U.S. Food & Drug Admin., Questions & AnswbosiA
Trans Fat Nutrition Labeling.

4 Mozaffarian, 354 New Eng. J. Med. At 1603.

15 Alberto Aschericet al., Trans Fatty Acids & Coronary Heart Disea®el0 New Eng. J. Med 94,
94-8 (1999).

15 w.C. Willett et al., Trans Fatty Acids: Are the Effects Only MargigdlAm. J. Pub. Health 722,
723 (1994).

roni

C

17 SeeLopezGarciaet al., Consumption of Trans Fat is Related to Plasma Markers of Inflammdtior

and Endothelial Dysfunctiori,35 J. of Nutr. 5656 (2005);see alsdBaeret al., Dietary fatty acids

affect plasma markers of inflammation in healthy men fed controlled diets: a randomizexVeross

study, 79 Am. J. Clin. Nutr. 9693 (2004); Mozaffarian & ClarkeQuantitative effects on
cardiovascular risk factors and coronary heart disease risk of replacing partially hydrogen
vegetable oils with other fats and i3 Euro J. of Clin. Nutr. S2333 (2009); Moaffarianet al.,
Trans fatty acids and systemic inflammation in heart faild@eAm. J. Clin. Nutr. 1521-25 (2004).
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consumption “can directly induce atherosclero&is.”

60. Artificial trans fat causes ype-2 diabetes® and diabetesinduced cognitive decline.

In particular,transfat disrupts the body’s glucose and insulin regulation system by incorpoitagtig
into cell membranes, causing the insulin receptors present on celtavaisfunction, elevating blood
glucose levels and stimulating further release of insulin. Researchersthivésbern University's
medical school found mice show multiple markers of {gkabetes after eatingtr@ansfat diet for only
four weeks. By the eighth week of the study, nfiéckthe diet high itransfat showed a 500% increas¢
compared to the control group in hepatic interleulrgene expression, indicating the extreme stress
Transfat places on the body.

61. A l4-yearstudy of 84,204 women found that for every 2 percentaserén energy intake

from transfat, the relative risk of type 2 diabetes was 1.39. In other words, each 2 percdaties c

D

from artificial transfat increases the risk of type 2 diabetes by 39 peftent.

62.  Further, in addition tocausing type 2 diabetes, artificialrans fat also accelerates
diabetegelated health decliné. Results are consistent with other studies showiags fat causes
Alzheimer’s disease, as “insulin resistance, high insulin levels, and telolese all implicaté in the 3-
amyloid accumulation in the brain the pathologic hallmark of Alzheimer's disea$g.”

63. Artificial trans fat is a carcinogen and causes breast, prostate and colorectal cancel.

A 13-year study of 19,934 French women showed 75 percent more wamieacted breast cancer i

18 Am. Heart Ass’n.Trans Fat Overview.
19q.

20 Koppeet al., Trans fat feeding results in higher serum alanine aminotransferase andsettréa
insulin resistance compared with a standard murine figgtdiet 297 Am. J. Physiol. Gastrointestind|
Liver Physiol. 1019, 1023 (2001).

1 Salmeronet al., Dietary Fat Intake and Risk of Type 2 Diabetes in Woigmm. J. of Clinical
Nutrition 1019, 1023 (2001).

22 SeeDevoreet al., Dietary fat intake and cognitive decline in women with type 2 diat&2es,

Diabetes Care 63340 (2009). This study covered 1,486 participants and carefully controlled fol

body mass index, physical activity, diabetes severity, depression, vitamin Ereeppluse, alcohol
intake, smoking status, and history of high blood pressure, high cholesterol, or myoo#actiabn.

231d at 693.
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the highest quintile dfansfat consumption than did those in the lowdn a 25year study of 14,916
U.S. physicians, the doctors in the highest quintilérarisfat intake had over a 100% greater risk

developing prostate cancer than the doctors in the lowest géinilstudy of 1,012 American maleg

observing trangat intake and the risk of prostate cancer found “[clompared with the lowestajoart]l

total transfatty acid consumption, th@gherquartiles gave odds ratios equal to 1.58,” meaning thos
the highest quartile are 58% more likely to contract prostate cancethtsmin the lowest A 600
person study found an 86 percent greater risk of colorectal cancer in the trgyh&fsit consumption
quartile?” A 2,910person study foundttfansmonounsaturated fatty acids . . . were ebseendently
associated with colorectal cancer risk,” which showed “the importanceeobfyfat in the etiology and
prevention of colorectal cance?®”

64. The serious health conditions caused bwns fat consumption only occur from
consuming artificiatransfat, not the trace naturansfat (vaccenic acid) found in ruminant sourégs.

65. The grave, concrete risks of artificial trans fat consumption far outweighed any

conceivable benefits of Ferrero’s conducfThere is no health benefit to artificiasansfat consumption

and “no safe level” of artificiaransfat intake®® According to the established consensus of the scient
community, consumers should keep their consumptiorao$fat “as low as possible®

66. “[FJrom a nutritional standpoint, the consumption of trans fatty acids sesalt

24 Chajeset al., Association between Serum TrMsnounsaturated Fatty Acids and Bre&@sncer
Risk in the E3N-EPIC Stud¥67 Am. J. of Epidemiology 1312, 1316 (2008).

Df

B in

ific

2> Chavarreet al., A Prospective Study of Blood Trans Fatty Acid Levels and Risk of Prostate.Cance

47 Proc. Am. Assoc. of Cancer Research 95, 99 (2006).

% |ju et al., TransFatty Acid Intake and Increased Risk of Advanced Prostate Cancer: Modificg
by RNAseL R462Q Variarg8 Carcinogenesis 1232, 1232 (2007).

2" Vinikoor et al., Consumption of TrasfZatty Acid and its Association with Colorectal Adenomg
168 Am. J. of Epidemiology 289, 294 (2008).

8 Theodoratotet al., Dietary Fatty Acids and Colorectal Cancer: A G&mtrol Study166 Am. J.
of Epidemiology (2007).

29 Mozaffarian, 354 New Eng. J. Med. at 1608-1609.

%0 Food & Nutrition Bd., Inst. of Med., Dietary Reference Intakes for Energy Carboleydtiber, Fat,
Fatty Acids, Cholesterol, Protein, and Amino Acids (2005).

4.
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considerable potential harm but no apparent benefit®. . .”

67. Transfat is so inherently dangerous that it is Bing banned in an increasing number

of American states and European countriesln 2008, California became the first state to ban

restaurant food with artificialrans fat, a law affecting approximately 88,000 eating establishme

Transfats are now banned @alifornia restaurantand schoolss of January 1, 201INew York City

banned alltransfat in its 20,000 food establishments in 2006. Similar laws exist in Phiaaelp

Baltimore, Stamford (CT), and Montgomery County (MB)2004 Danish law restricted all foods tp

under 2 percent of calories framansfat. Switzerland made the same restriction in 2508.2006, a

All

Nts.

trans fat task force cahaired by Health Canada and the Heart and Stroke Foundation of Canac

recommended cappirgansfat content at 2 percent of calories for tub margarines and spreads and

percent for all other foods. On September 30, 2009, British Columbia becannst fi@¥ince to impose

these rules on all restaurants, schools, hospitals, and specialévents.

68.  After conducting a surveillance study of Denmartkansfat ban, researchers concluded

the change “did not appreciably affect the quality, cost or availability of food"dad not have “any
noticeable effect for the consumers.”

69. In approximately August 2008, Ferrero reformulatddtella® to be made with
(modified) mlm ail, rather than PHVG?

70.  Thus, Ferrero’'s pr2008 formulation of Nutella® (which Ferrero manufactured,
advertised as healthfulhen distributed and sold to members of the Classes) contained a dang

ingredient that causes or exasperates-2ypabetesjs associatedvith cognitive decline related to

32 Mozaffarian, 354 New Eng. J. Med. at 1608-1609.

33 Andrew Collier, Deadly fats: Why Are We stitating Them?;The Independent (UK), June 10,

2008.

3 Province Restricts Trans Fat in B.@®titish Columbia Ministry of Healthy Living and Sport Press

Release (2009)available at http://ww2.news.gov.bc.ca/news_releases_2005-2009/2009HLSO
000315.htm.

% Mozaffarian, 354 New Eng. J. Med. at 16%@g alscHigh Levels of Industrially Produced Tran
Fat in Popular Fast Food, 354 New Eng. J. Med. 1650, 1652 (2006).

% SeeLaRue Huget, Jennifer, “Nuts Aboututella®” Washington PostAug. 18, 2008,at
http:/AMoices.washingtonpost.com/checkup/2008/08/nuts_abiella®.html.
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Alzheimer's disease, raises LDL cholesterol levédsyers HDL cholesterol levelanflames blood
vessels, causes heart disease and several types of eadasrnow illegal imanycities, counties, and
nations, as well as the province of British Columbia and the state obr@@ifFerrero’s addition of
artificial transfats toNutdla® during the Class Perioendered it unfit for human consumpticand
rendered its concurrent advertisements, labels and representationsluteba® was “healthy’
“nutritious,” and part of a “balanced breakfagidrticularly false, misleading anlgceptive

Modified Palm Oil

71. Ferrero’s response to the global outcry against artificial feaesvas to do nothing morg
than substitutenodified palm oil, also implicated inausing heart disease and diahetadto institutea
widespread advertisingnd labelingcampaign falsely and deceptively mankgtNutella® as ahealthy,
wholesome foodpart of a balanced breakfast, apdrticularly as being beneficial to childien
development and growth.

72.  The use of modified palm oil involves a process calersterification, the longerm
effects of which are not well understood. Some studies have suggested modifieul paiy have a
nearly identical effect on human LDL cholesterol levels as PEVO.

73. In addition, the World Health Organization has conviglginlinked palmitic acie—
present in palm eil-to increased risk of cardiovascular dise&se.

74. Nutella® also uses genetically modified sdgcithin, which has been genetically
engineered and sprayed with pesticides, and is not healthy for children’s gradeievelopment.

PRODUCTS WITH WHICH NUTELLA® IS FAIRLY COMPARABLE

75.  Although advertised as a “nutritiou$iazelnut spread” that {gart of a “balanced
breakfast,” Nutella®@s in fact more comparable foods which decidedlynatdreakfast foods, or

suitable to assist in the ddgpment and growth of children:

37 See“Palm Oil Not A Healthy Substitute For Trans Fats, Study Fin8sjence NewsMay 11,
2009, at http://www.sciencedaily.com/releases/2009/05/090502084827.htm (reprinted fronmlsater
provided by the United States Department of Agriculture, Agricultural Res&arvice).

3 SeeWorld Health Organization, “Diet, Nutrition and the Prevention of Chronic Dis&2@03),at
81-82,available athttp://www.who.int/hpr/NPH/docs/who_fao_expert_report.pdf.
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Serving Size | Calories | Calories | Total Saturated Sugar | Protein
from Fat Fat Fat
Nutella® 2 thsp. (379) 200 100 11g 3.59 219 39
Smucker’s Hot 2 tbsp.(399) 130 35 3.59 19 179 29
Fudge
Microwave
Topping
Hershey’s 1 bar (529) 240 120 13g 2.59 219 79
Payday Peanut
Caramel Bar

FERRERO’'S LONG-TERM, MULTI -MEDIA, DECEPTIVE ADVERTISING CAMPAIGN

76.  Throughout the Class PerioBerrero engaged jrand Plaintiffsand members of the
classwere exposed t@a longterm advertising campaign in which Ferrero utilized various forms| of

media, including, but not limited to, print advertising on the Nutella label and elsewlebsites,

television commercialghysicians,and unpaid press coverage, to consistently convey the deceptive

and misleading message that Nutell&eslthy, nutritious, part of a healthy meal, part of a balan¢ed
meal, and/or beneficial for developing and growing children.

Nutella® Label

77. Deceptive product label Ferrero deceptively labelslutella® with the following

phrases: “Hazelnut SpreadiStart your day withNutella® . . .” and “An example of a tasty yet
balanced breakfast: a glass of skim milk, orange juiceNutella® on whole wheat bredd(in which
thewords “tasty” and “balanced” are highlighted)he label ofNutella®also depicts this purportedly
“balanced” breakfast, showing fruit, a glass of orange juice, a glasskofansiice of bread covered in
Nutella®, and a jar oNutella®. This montage isepeated elsewhere on the labdltellas® product
labels are deceptive because they falsely suggesititatla® is the key element that makes the
depicted breakfast “balanced” or nutritious when in fact it is the other food siechsas milk, juice,
fruit and bread that provide the nutrieatsd healthy qualities that Nutella®touting.

I

I

I

I
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Nutella® Website

78.

Reference to false and misleadindNutella® website The Nutella® label also

includes a link to a website showing pictures of a mother feddlinglla® to happyhealthy children.

Several pages on the website link to information further deceptively suggistiea® is healthy

and wholesome, and especially that it $tidae fed to children as part of a healthy breakfast.

I
I
I
I
I
I
I
I
I
I
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79.

Start your day with nutellar spread..
The original hazelnut spread®

STORE LOCATOR | NUTELLA® BOUTIQUE | NBWS | FAGs | pesgy =
" <2

§ TELL A FRIEND I'

For example, the page titledABout Nutella®’ claims the product “contains qualityj

ingredients such as skim milk and a hint of cocoa,” and when spread on whole wheat bread “is

combination for a balanced breakfast that the entire family will enjolge page further implies

Nutella® is healthy because it “contains no artificial colors or preservdtives.

I
I
I
I
I
I
I
I
I
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Start your day with nutella’ spread..
The original hazelnut spread®

LOCATOR | MUTELLA® BOUTIQUE | MEWS | FAGS | ge

| 1Ll A FRIBND | STORE SOURCES

About

nutella

Mutella is a tasty hazelnut spread that contains quality
ingredients such as skim milk and a hint of cocoa. Nutella®
spread on whole wheat bread, or any multigrain product, with
orange juice or skim milk is a good combination for a balanced
breakfast that the entire family will enjoy. Mutella contains no
artificial colors or preservatives.

Ingredients

’ E”TER FOR A GET COOL | BUILD YOUR SAVE 5].06

CHANCE TO WIN A NUTELLA® OWN CLICK FOR COUPON,

“CASE OF NUTELLA® | MERCH ANDISE | BREAKFAST Shrisiosm sl 201 o e Eﬂ
anly,

v parise. Ciblss wulld bn LS A

: J Read rules

PRIVACY POLICY  TERMS OF USE FAT'S U5 CORPORATE SITE CONTACT U5 COPYRIGHT & FERRERO. ALL RIGHTS RESERVED.

80.  This description includes links to “hazelnut,” “skim milk,” and “cocoa,” which-ppp

with windows that provide the following deceptive descriptions of the ingredients:

e Hazelnuts- “Hazelnuts have a flavorful combination of oils, vitamins and protein.
Like other varieties of nuts, hazelnuts contain antioxidant compounds that protgct
your body overall.”

e Skim Milk — “Skim Milk is high in protein, vitamins and has less fat than whole
milk.”

e Cocoa- “Cocoa is a very important ingredientNiutella® because oft$ unique
and incomparable flavor. The cocoa used gNetella®its chocolaty taste.”

81. Ferrero’s claim thaNutella®is a “Hazelnut Spread” anzbntains “Over 50 hazelnuts

per 13 oz. Jar” but just a “hint of Cocoa” is also misleading because it impliesttaa substantially

20
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hazelnuts and less than 7% skim milk, but 55% sugar.

g

-
—" s i Lo B VR

Start your day with hutellar spread..
The oviginal hazelmet spread™

TELL R e | TIRE LLCATTR HWUTELLA® BOUTHLE | MBS | FAOs | ESORre
H“ o |
‘g |.|.||_|_'rJ

nutella

Ingredients

= (har B0 Hazel nuts par 13 oz, Jar

= Contains Ho Ardifeclal Colors

« Contains Mo Arfilficlal Preservatives
INGREDMENTS: BUGAR. PALEN QL. HAZEL SUT G L0008, EXIN MILK.

REDUCED MIHERAL 5 VIHEY JWL ). LECITHIN A% ERUL HIFIER {2047,
WAHILLIFE: &H ARTIFICIRL FLAVOR

l ENTER FOR A ceT coow | Bunn vour SAVE 51,00
CHANCE TO WiN A MU TELLA® O CLICK FOR COUPON

YCASE OF NUTELLA® | MERCH ANDISE | BREAKFAST Sirimotss

Firad ndss

PRIVACY POLICY TERME OF LT3E FaiI'E U5 CORPORATE AME COSITACT U S COPYRIGHT & FERRERD. ALL RIGHTE AESERVED

82.  On a portion of its website titled “Nutella@nd Nutrition” Ferrerofurtherimplies

Nutella®is healthy by citing a 2005 artickeimmarizing the results of studies that found eating

breakfast is good for kids. Ferrero then goes on to provide advice from “Connie Evers,.Bl.S5, R

registered dietitian and children’s nutrition expert,” including, “Createal wf whole wheat toast

a wholegrain toaster waffle with Nutella®azelnut spread, a small bowl of sliced strawberries and

21
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glass of 1% milk for @ood mix of morning nutrientsWhen used in moderation with complementa

foods,Nutella® can form part of a balanced mealt is a quick and easy way to encourage kids to

whole grains . . . . With the unique tasteNoftella®, kids may think they are eating a treat for

breakfast whilanoms are helping nourish their children with whole gaifis

While we all know that eating a balenced breekfast is Impor tant, having the tme to feed our children a

Start your day with nutella’ soread..

| <ToRE LOCATOR | MUTELLA® BUTIOE | MBS | FAgs | RESOURCES
B - I

wholasoma mealin the mornine can be a challenge.

Conrie Evers, MS., RO, a registered dietitizn and children's nutrntion expert explairs that “breakfast
needs to be something famiffes look forward to, rather than a stressful and challengine experence for

moms and children.” She suggests waking up earliar to ensure the entire family has Gme to sit down and

; © enjoy tha meal together. Parents that set a good example and eat in the moming will halp set the stags

22
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for their children to follow suit.

Evers continues to say thatvarety is the key when designing a brealfast that will supply ensrey to last
w1 throughout the moming. “Children need & balance of nutrients and tasty eoodnass, and moms need a

@ broaldfast 3olution thet i3 gquick and convenient,” statos Crara.

Create a meal of whole wheat toast or a whole-grain toaster waffle with Muteila® hazelnut spread, a small
'E bowl of shiced strawberrdes and a glase of 1% miltk for 2 good mix of morning nutrients.

#° When usad in moderation with complementary fonds, Mutella® can form a part of & balanced meal. 1t is 2
- Juick and casy way to encourage kids to eat whole grains, such as whole wheat toast, English muffins,

m

toaster waffles and bagels. With the unique taste of Nutella®, kids may think they are =ating a treat for

.| breakfast while moms are helpine nourish their children with whols grains.

I ENTER FOR A

CHANCE TO WIN A

GET COOL BUILD YOUR SAVE s]-no

NUTELLA® OWWN CLICK FOR COUPON

VCASE OF NUTELLA®Y | MERCH ANDISE | BREAKFAST  Snsmi sl sy il a1

Read ries

A . Lt aom prisf o bsunhaids (157 0
i, G 0 18 LA Gl

TERWS OF USE  FAES W5 CORFORATE 5TE  CONIRCT US  COPYRIGHT & FERRERD. ALL RIGHTS RESERVED.

83.

On a portion of its websttitled “Tips for Moms” Ferrero further impliefutella®is

healthy and wholesome, especially for children, by conveying the purportee adwctEvers.

84.

to children.

I

The advice Evers gives includes thattella®is the “best breakfast” that can be serve

22

FIRST AMENDED CONSOLIDATED COMPLAINT

[y

pat

rd




© 00 N o o B~ W N B

N NN NN DNNNNDNRRRPR R R R R B B
W N o O xR W N RFP O © 0N O 0 M W N B O

85.

Start your day with nuteller sorecd..

MITELLA® BOUTIOUE | NEWS

| STORE LOCATIR | FAGS | RESOLRCES

partnared with Mutella® to help spread the word about how Mutella®
can help moms win the daily “battle at breakfast.™

Cannie is answering some of vour most commonly asked quastions
about brealdfast, children’s nutrition and sharing tips on how to get
your children to eata balanced and nutritious brealdast. Lat's check
out the latest from Connte below!

Q2 What is the best breakfast to serve my child in the morning?
Connie: The “best” breakfast is the ane that will be caten! With the

unique taste of Mutella®, kids may think they ars eabing a treat for Pa
breakfast. while moms are helping nourish their children with whole grains. A slice of whole wheat
toast spread with Mutellag, a serving of fresh fruit and a cup of yogurt or 1% milk provides perfect

balanced nutrition to start the dayv.

0: My mornings ars too hectic and crazy to make sure my kids get a balanced breakfast
every day, what can | do?
Connie: Everyone can relate to tha morming rush. So to make it sasiar on yourself, zat organizad.

Keep wour kitchen stocked with plenty of "grab-and-go”™ foods such as yogurt, string cheese, bananas,

grapas, 100% juice boxes, whole grain English muffins, pita bread, or mini bagels and a delicious spread

" ENTER FOR A ceT cooL | Bunp vour. SAVE $1.00
. CHANCE TO WIN A NUTELLA® OowWnN CLICK FOR COUPON,
. 'CASE OF NUTELLA® | MERCH ANDISE | BREAKFAST oot argtie i b :
| Raad rides e
PRIACY POLICY TERWS DF USE FAXE L5 CORPORATE SITE CONTACT LIS COPYRIGHT & FERRFRO ALL RIGHTS RESERVED
Expert Evers further advises “A breakfast that consists of a small whole bggah

with Nutella®, 1/2 cup of slice strawberries and 1 cup of 1% nmlksuitable for schochged

children.”

86.

your day

bakery goodspreferablywhole wheat or multigrain bread. Add a glass of 1% milk and juice or f

Notably, Ms. Evers does not opine bow muchNutella® is “suitable” for children.
Expert Evers further advisesltitella® can form part of a balandeneal. You can start

with a genuine and tasty breakfast by spredduiglla® hazelnut spreadn a variety of

to get theright fuel to start your day!

I
I
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Start your day with nutellar spread..
The original hazelnut spread®

" TELLA® BOUTIGUE ; %
= \ FRIEND | STORE LOCATCR | MUTELLA® BOUTIQUE | NEWS | FATS | fEsp RES
1

EEFSTAE 5

0: What is considered a “balanced breakfast?"
Connie: A balanced breakfast should provide the proper balance of protein, carbohydrates from
whole grains, fat and the nutdents provided by either a serving of fruit or vegetables. For example, a
brealfast that consists of a small whole grain bagel with Nutella®, 1/2 cup of sliced strawbsrries and 1
cup of 1% milk is suitable for school-aged children.

0: Why do you recommend using Mutella® as part of a balanced breakfast?

Connie: Research reflects the importance of cating a balanced breakfast on a daily basis and the

positive impact breakfast has on individuals. When used in moderation with complementary foods, —
Mutella® can form a part of a balanced meal. You can start your day with a genuine and tasty

m

brealfast by spreading Mutella® hazelnut spread on a variety of bakery goods, preferably whole wheat
or multigrain bread. Add a glass of 1% milk and juice or fruit to get the right fuel to start your day!

Q: Is it good to consume fat as a part of breakfast?

Connic: Yes. The DRV (Daily Recommended Value) of fats is 65, therefore you could spread out your
fat intake throughout the day. Fat is an essential nutrient and necessary for a number of reasons,
including providing taste and increasing satiety, & proper balanced brealdast containing protein, fats
and complex carbohydrates will keep you feeling full for longer than a simple carbohydrate rich
brealfast.

0: Does Nutello® hazelnut spread contain any hydrogenated oil or trans fat?

rl‘:'.l"l'l'ER FOR A GET COOL |BUILD YOUR SAVE 5100

w CHANCE TO WIN A NUTELLA® OWN CLICK FOR COUPON.
CASE OF NUTELLA® | MERCH ANDISE | BREAKFAST ot rsit w ey 313011 = e E’E

Read riles ot e, O walld In LS anby

PRIVECY PCLICY  TERMS OF USE FAGYS U.5. CORPCRATE SITE  CONTACTUS  COPYRIGHT ©& FERRERC. ALL RIGHTS RESERVED.

87. Elsewhere on the page, expert Evers opines an “appropriate amobliufeda® to
serve children at breakfast is 1 tablespo®his ishalf the standardNutella® serving size of 2
tablespoons, anfdr less than the amount depicted in the various photographs and videos of child
eatingNutella® slathered on toast.
I
I
I
I
I
I
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88.  Ferrero, through expert Evers, also representd\ila® “has a nutritional profile

that is comparable to other popular breakfast condiments, such as jelliesignd Sihis claim is

false and deceptive, even according to Ferrero’s own comparison

Nutella® Jelly Syrup
Serving Size 1 Tablespoon 1 Tablespoon 1 Tablespoon
Calories 100 56 53
Fat 559 0g 0g
Sugar 229 14 g 13 g

89. Elsewhere on its websites, Ferrero states that it “recommend|s] that Nuseda@n

at breakfast” becauseptirpotedly has a “low glycemic indgxso that it “help[s] maintain energy

and concentration levels longemhis statement is false Alutellas® very high sugar content render;

it a high glycemic index food.

nutella o

FAQ’S

answers to a few
frequently asked questions

FAQs

Quick Links

RECOMMENDED DALY BREAKFASTS
NUTS AN ANAPHYLAKIS
LABELLING AND NUTRITION

SUGAR

GENERAL

Recommended Daily Breakfasts

Q. Why does Ferrero recommend that NMutelfa is eaten at breakfast?

A. Breakfast is a key moment for Nutella, as it represents a significant "share of calories” in the daily
intake of & consumer, and a meal where the product fits perfectly. Mutella has a glycemic index of 33
which means it is & low GI food. Low GI foods help maintain energy and concentration levels longer.
Twao elices of high fibre white bread with 2Z0grams of Nutella also has a low GI (GI = 47}, and it provides
around 14% of a perzon’s daily energy (kilojoule) and sugar needs.

I
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90. False and Misleading Television Commerais. During the Class Perio#errero also

broadcast television commerciglsnd recast those commercials on its webgtejraying mothes

feedingNutella®to happy, healthy children.
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91.  One such commerciébr Nutella®aired during the Class Perialasfollows:

[DOG BARKING, YOUNG BOY YELLING]: Mom!

[FRENZIED MOTHER]: Breakfast in this house? In the morning, | can use all the help |
can get. That's why | lov&utella® a delicious hazelnut spread that's perfect on
multigrain toast and even whole wheat waffles. It's a quick and easy way to give my

family a breakfast they’ll want to eat. Andutella® is made with simple, quality

ingredients like hazelnuts, skim milk, and a hint of cocoa. They love the taste, and | feg

good that they’re ready to tackle the dajutella®— breakfast never tasted this good.

92.  Another commercial foNutella®aired during the Class Period is as follows:

[FRENZIED MOTHER]: When it comes to getting my family to eat breakfesuld use

all the help | can get. LikéNutella® a delicious hazelnut spread that's perfect on
multigrain toast, even whole grain waffles, for a breakfast that my kids love, and | feel
good about serving. AndNutella® is made with simple, quality ingredients, like
hazelnuts, skim milk, and a hint of cocoa. It's quick, easy, and something everyone can

agree onNutella®— breakfast never tasted this good.

93.  Another commercial foNutella®aired during the Class Period is as follows:

[MOM]: As a mom, I'm a great believer Nutella®, a delicious hazelnwgpread that luse to

get my kids to eat healthy foods. | spread a little on all kinds of healthy things, like anultigr

toast. Every jar has wholesome, quality ingredients, like hazelnuts, skim milk, and a Hint
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delicious cocoa. AndNutella® has no artificial colors or preservatives. It's quick, it's eas
and at breakfast | can use all the help I can get.

[VOICEOVER]: Nutella®— breakfast never tasted this good.

94. Eachcommercial includes depictions of the mother slatheNuntella® on toast and
feedng it to children as well as text proclaiming that Nutella® does not have any artificial color

preservatives

Y,

S Of

95.  Moreover, each commercial, while touting the purportedly “simple” and “wholesome”

ingredients iMutella®, deceptively omits that the product is comprised mostly of sugar and oil.
96. Moreover, in the context of these commercials, Ferrero uses the word é%itapl
falsely imply that Nutella®omehow differs from, and is healthier than, typical processed foods.

97. Omissions_of material _information In the various representations complained

herein, Ferrero deceptively omitted, throughout the Class Period, the actual codtemgradients of

Nutella®, including that it is comprised primarily of sugar and oil (and, during much of the pef

was made with PHVO and therefore contained dangerous artificial transufdtthe association
between these ingredients and death, disease and other health issues, like childhood obesity

98. Deceptive grocery categorizationFerrero categorizadutella®in amanner thatesults

in the product typically being display@tdgrocery stores alongside items like peanut hutteen though

the product has far more in common with cake icifigis is part and parcel of Ferreo’s false and

deceptive “Hazelnut Spread” oia
SUMMARY OF FERRERO’'S MISLEADING MISREPRESENTATIONS,

OMISSIONS, AND FRAUDULENT ACTS

99. In sum, Ferrero has engineerelbiag-standing, pervasive and muléicetedmarketing
campaign focusing on the purported “nutritional” valuéNotella® as a breakfagbod for children
For instance, its ad campaign includes images and videos of wholesome famdilregppy,healthy
children enjoyingNutella® for breakfast before going to schodheseclaims aremisleading because
Nutella® contains high levels of satated fatssugar oil, artificial flavoring, and other objectionable

ingredients (and for much of the Class Period contained high levels ofi@rtiams fat), which harm
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the heart by raising blood cholesterol and blood sleyats, a fact Ferrero dguévely omits.

100. Moreover, the nutritional value claimed, if any, is not derived fidatella®, but
instead is dependent on whatewgher foods or drinks (such as the whole grain bagel, 1/2 cup
sliced strawberries and 1 cup of 1% milk) thatsupposedo be consumed along witlutella®. But
Nutellds® actualnutritional facts are comparable to other foods thatlafmitively not considered a
part of a “balanced” breakfast, like candy bars and cake.icing

101. Ferrero also made representations that consumptiNatefla®is especiallybeneficial
to children. Ferrero did and intended to convey with its statements and imagékitlE® is a
wholesome and healthful product, when in fact consurNuiglla® daily, a behavioFerreroimplies
through its advertising is healthful and not harmful, could create a substantitl hskl raise
cholesterol levels, cause disease, damage the heart, and increase the risk @pdokaype2
diabetes.Ferrero’s encourageent of the dailyconsumption ofNutella® by children is especially
insidiousbecause of the @lastating effects on childrengrowth and health from high amounts g
saturated fatsugar and artificial trans fat

102. Plaintiffs believed, based on represerdat complained of hereinhoth individually

and especially when taken together as a whole Ntglla® consumption idealthful andoeneficial

of

—

to children.Nutella®, however, contains about 70% saturated fat and processed sugar by weight, 1

much of theClass Period was made with artifictehnsfat, and is comprised of other objectionab
ingredients as described hereirhe$e ingredients significantly contribute to America’s alarmi
increases in childhood obesity, which can léadife-long health problemslherefore, Nutella®s
decidedlynot part of a nutritimally “balanced” breakfast foroasumption by children as Defendant’
advertising deceptively suggests.

PLAINTIFES’ RELIANCE AND INJURY

103. When purchasingNutella®, Plaintiffs were seeking, for themselvesand their
householdsa healthy snack or breakfast alternatimeluding a producthat did notnegatively affect
blood cholesterol levels or the healthRd&intiffs or their families’ cardiovascular systesnas well as
products made with natural, healthy ingredients.

104. Plaintiffs were exposed and Ferrero’s letegm advertising campaign concerning th
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purported healthfulness of Nutella. Theyderstood and relied upon Ferrero’s misrepresentationg
each purchase dutela® made during the Class Periadg¢luding, for example'moms are helping
nourish their children with whole grains,” “Balanced breakfass key to a great start each morning
for the entire family, especially for childrerf;,An example of a tasty yditalanced breakfast and
“Nutella®can form a part of balanced meal

105. For each purchase dfutella® she made during the Class Period, Plaintiff Hohenbg
was exposed to, saw, readnderstood,and relied uponNutellds® label, as described herein
Throughout the class period, Plaintiff Hohenberg further was exposed to, saw,ume@rdtoodand
relied upon variousstatements made abodutellds® purported healthful qualities as part df
Ferrero’s longterm advertising campaign.

106. For each purchasef dNutella® she made during the Class Period, Plaintiff Rude
Barbato was exposed to, saw, readderstoodnd relied upomutellds® label, as described herein
Throughout the class perioB|aintiff RudeBarbatofurther was exposed to, saw, heard, undecst
and relied upon varioustatements made abobiutellds® purported healthful qualities as part gf
Ferrero’s longterm advertising campaign.

107. Plaintiffs purchasedNutella® believingit had the qualitieshey soughtoasd on its
deceptive advertising anerrero’smisrepresentationand omissionsbut theproduct vas actually
unsatisfactory téthemfor the reasons described herein.

108. Nutella® costs more than similar products without misleadaatyertisements and
misrepresentationsnd would have costs less abdéetfalse and misleading statemesntsl material
omissions described herein.

109. Plaintiffs and members of the Classpaid more forNutella®, and would have been
willing to pay less, ifanything at all, had they not been shéad by the false and misleading
advertisementsnisrepresentatiorend omissionsomplained of herein. Plaintgfand members of the
Classeswould not have purchasddutella® at the prices they djdor would not have purchased
Nutella®at all,absent Defendant’s false and misleadidgertisements and misrepresentations.

110. For these reasonBlutella® was worth less than wha®laintiffs and members of the

Classegaid for them.
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111. Plaintiffs and members of the ClasspurchasedNutella® instead of competing
productsbased on the false statememtssrepresentatiorsnd omissiondescribed herein.

112. Instead of receiving products that have the advantages inherent in being liigh o
levels of saturated fatsugar, artificialtrans fat, artificial flavoring, and other objectionable
ingredients,and comprised of naturahealthy ingredientsPlaintiffs and members of the Class
received products thatere comprised of highiyefined, highlyprocessed, andutritionally empty
ingredientswith dangerous levels ofaturated fatsugar, artificial trans fat, and other objectionab
ingredients.

113. Plaintiffs and members of the Clasdost money as a result &errero’sdeception in
that theydid not receive what they paid for.

114. Plaintiffs and members of the Classaltered their position to their detriment an
suffered damagaa an amount equal to the amount they paid\Jotella®.

DELAYED DISCOVERY

115. Plaintiffs werereasonably diligent consunsdooking for products fothemselvesand
their family household that wee generally healthy and nutritious. Nevertheless, Plandifi not
discover thaFerrero’slabeling ofNutella® was false, deceptive, or misleading ubt@¢cember2010

(Plaintiff Hohenberg) and February 20 RIintiff RudeBarbaro).

116. Plaintiffs wereunaware of the grave health consequences of consuming prolects$

Nutella®before that time.

117. Plaintiffs are not nutritionist, food expers, or food scientis they arelay consumers
who did not possess the specialized knowldegyeerohad whichotherwise wouldhave enablethem
to associate high levels of saturatedafadl refined sugawith disease.

118. Plaintiffs, in the exercise of reasonable diligence, could not have discoeregro’s
deceptive practices earlier because, like nearly all comsytheydo not readscholarly publications
or other materials describing the negative impact of consuming foods high in satatatedirfed
sugars, andansfatty acids.

CLASS ACTION ALLEGATIONS

119. Plaintiffs bring this action on behalf ofhemselvesand the following Classes in
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accordance with Rule 23 of the Federal Rules of Civil Procedure:

A. Restitution Class- All persons (excluding officers, directors, and employedSeoferg who
purchased, oor afterJanuary 1, 2000 (the “Class Period”), onermre Nutella® products in
the UnitedStates for their own or household use rather than resale or distribution.

B. Injunctive Relief Class- All persons (excluding officers, directors, and employedeoferq
who commonlypurchase or are in the market fdutella® in the United States fdaheir own
or household use rather than resale or distribution.

120. Questions of law and fact common to Plaintiffs and the Classes include:

a. Whether Ferreraontributed to, committed, and/@ responsible for the conduct
allegedherein;

b. WhetherFerrero’sconduct constitutes the violationslafvs alleged herein;

c. Whether Ferreracted willfully, recklessly, negligently, ovith gross negligence in
the violations of law allegelerein;

d. Whether Class Members are entitled to injurectielief;and

e. Whether Class Members are entitled to restitution.

121. By purchasing and/or usingutella®, all members of th€lasses were subjected to thee
same wrongful conduct.

122. Absent Ferrero’s material deceptions, misstatements, amdissions,Plaintiffs ard
other members of the Classes would not have purciNigetia®.

123. Plaintiffs’ claims are typical of the Classeslaims. Plaintiffs will fairly and
adequately protect the interests of the Claskasge no interests that are incompatible with the
interests of the Classes, and hestained counsel competent and experienced in class litigation.

124. The Classes are sufficiently numerous, as they include at least hundtbdsisznds
of individuals who purchasl Nutella® throughout the United States during the Class Period.

125. Class representatids superior to other options for the resolution of toatroversy.
The relief sought for each Class member is small. Absent the availabitikgssfaction procedurgs
would be infeasible for Class members to redress the wrongs done to them.

126. Ferrerohas acted on grounds applicable to the Classes, thereby nagkpngpriate
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final injunctive relief or declaratory relief concerning the Classes as kwho
127. Questions of law and fact common to the Classes predominate over any que

affecting only individual members.

stio

128. Class treatment is appropriate under FRCP 23(a) and both 23(b)(2) and 23(b)(z

Plaintiffs do not contemplate class notice if the classes are certiiger FRCP 23(b )(2), whiathoes

not require notice, and notice via publication if the classes are certified kRG& 23(b)(3) or if the
Court determines class notice is required notwithstanding that notice requoted under FRCP
23(b(2). Plaintiffs will, if notice is required, confer with Defendant and seek to present the G
with a stipulation and proposed order on the details of a class notice plan.

FIRST CAUSE OF ACTION

Violations of the California Unfair Competition Law,
Bus. & Prof. Code 88 17200 et seq.
(Unlawful)

129. Plaintiffs reallege and incorporate the allegations elsewhere in the Complaint as
forth in full herein.

130. Bus. & Prof. Code 8§ 17200 prohibits any “unlawful, unfair or fraudulent busaetss
practice.”

131. The acts, omissionamisrepresentations, practices, and -disclosures offFerrero as
alleged herein constitute “unlawfuBusiness acts and practices in tRatrero’sconductviolates the
False Advertising Law and the Consumer Legal Remedies Act.

132. Ferrero’sconduct is furtbr “unlawful” because it violates the followimgyovisions of the
FederaFood, Drug, and Cosmetic Act (“FFDCPand its implementingegulations:

a. 21 U.S.C. § 343(a), which deems food misbranded when the label canttmtement
that is false @ misleading in any particular;”

b. 21 C.F.R. 8§ 10 1.13(i)(3), which bars nutrient content claims volunfaalyed on the
front of a product label that are “false or misleading inraspect;

benefits ofNutella® to health are ndimited to describing the value that ingesting th
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substance may have omparticular health related condition, and further because they
notcomplete, not truthful, and highly misleading; and

d. 21 C.F.R. 8 1.21, which prohibits true statements about ingredients¢haiisleading in
light of the presence of other ingredients.

133. Ferrero’sconduct also violates the California Sherman Food, Drug, and Codmetic
(“Sherman Lawj, at, inter alia, (a) Health & Safety Code 8§ 110660, which deems food prodt
“misbranded” if their labeling isfalse @ misleading in any particulardnd (b) Health & Safety Code §
110670, which bars nutrient content and health claims voluntarily placed on the fronbdtiet pabel
that fail to comply with the federal regulation for nutrient content and healtinscla

134. Each of the challenged statements madeFbyrerg by violating the FFDCA and

Sherman Law, further violate the “unlawfysrong of the UCL.

are

ICtS

135. Ferrero’sconduct also violates the California False Advertising Law and Consumer

Remedies Act, as further described herein, and for that reason further viotatd€lt's “unlawful”
prong.

136. Ferreroleveraged & deception to induc@laintiffs and members of the Ckess to
purchase products that were of lesser value and quality than advertised.

137. Plaintiffsand members of the Classes suffered injury in fact and lost money or prope
a result ofFerrero’sdeceptive advertising in thdteywere denied the benefit of the bargain when th
decided to purchaséutella®over competitor products, which are less expensive and/or cbetthier
ingredients, or which do not claim, likdutella®, to be healthy. Had Plaintiffs and members of the
Classedeen aware dferrero’sfalse and misleading advertising tactics, they would have paid less
what they did foNutella®, or not purchased the produttall.

138. In accordance with Bus. & Prof. Code 8§ 17203, Plagwi#ek an order enjoinirigerrero
from continuing to conduct business through unlawful, unfair, and/or fraudulent agisaatices and to
commence a corrective advertising campaign.

139. Plaintiffs also seek an order for the disgorgement and restitution of all nfoomeshe

rty ¢

24

thau

sale of Nutella® which were unjustly acquired through acts of unlawful, unfair, and/or fraudylent

competition.
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SECOND CAUSE OF ACTION

Violations of the California Unfair Competition Law
Bus. & Prof. Code 88 17200 et seq.
(Unfair and Fraudulent)
140. Plaintiffs reallegeand incorporate the allegations elsewhere in the Complaintsas i
forth in full herein.
141. Bus. & Prof. Code 8§ 17200 prohibits any “unlawful, unfair or fraudulent busaetss
practice.”

142. The false and misleading labeling Mitella® as allegecherein, constitutes “unfair”

business acts and practices because such conduct is imunslpulous, and offends public policy.

Further, the gravity dferrero’sconduct outweighs any conceivable benefit of such conduct.

143. Defendant placetlutella®into the stream of commerce with knowledge that, through
intended use of such products, individuals, including young children, will be exposecdhtaruig
dangerous levels of saturated feans fathighly-refined sugarsand other objectionable irgglients

144. Defendantknew or should have known théigh and dangerous levels of saturated f
artificial fat, and sugacauses headisease, type 2 diabetes, cancer and death.

145. The acts, omissions, misrepresentations, practices, andisubosures offFerero as
alleged herein constitute “frauduleritisiness acts and practices bec&esesro’'sconduct isfalse and
misleading tdPlaintiffs, members of the Classes, American consumers, and the gerial

146. Defendants labeling and marketing oRutella® usng claims such as“balanced
nutrition,” “moms are helping nourish their children with whole grains,’b&anced breakfass key
to a great start each morning for the entire family, especially for child#®n example of a tasty yet
balanced breakfastdnd ‘Nutella® can form a part of a balanced meahihich are likely tocreate
expectations of safety and wbking among consumeiis likely to deceive members of the Classq
American consumers, and the gal publc about thénealthfulness ansafety of Defendard’Nutella®
product

147. Defendant either knew or reasonably should have known that the claimslabetllseof

Nutella®were untrue and misleading.
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148. In accordance with Bus. & Prof. Code § 172B@&jintiffs seek an order enjoinirfgerrero
from continuing to conduct business through unlawful, unfair, and/or fraudulent acts arakpraati to
commence a corrective advertising campaign.

149. Plaintiffs also seek an order for the disgorgement and restitution of all monies fror

N th

sale of Nutella®, which were unjustly acquired through acts of unlawful, unfair, and/or fraudylent

competition.

THIRD CAUSE OF ACTION

Violations of the California False Advertising Law,
Bus. & Prof. Code 8§ 17500 et seq.

150. Plaintiffs reallege and incorporate the allegations elsewhere in the Complainteas
forth in full herein.

151. In violation of Bus. & Prof. Code § 17500 et seq., the advertisements, lalpaliinggs,
acts, and practices described herein were designed to, anedlit,in the purchase ange of the
products without the knowledge thidtitella® containhigh levels of saturated faartificial trans fat,
sugar and other objectionalihgredients

152. Ferreroeither knew or reasonably should have known that the labdi&i@ila® were
false and misleading.

153. As a result, Plaintiffs, the Classes, and the general public are entitigdrtotive and
equitable relief, restitution, and an order for the disgorgement of the fundsdiyRerrerowas unjustly
enriched.

FOURTH CAUSE OF ACTION

Violations of the Consumer Legal Remedies Act,
Civ. Code 8 175t seq.
(Injunctive Relief and Damage}
154. Plaintiffs reallegeand incorporate the allegations elsewhere in the Complaintsas i
forth in full herein.
155. The CLRA has adopted a statutory scheme prohibiting various deceptive practiq

connection with the conduct of a business providing goods, property, or servicedypomaersonal,
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family, or household purposes.

156. Ferrero’spolicies, acts, and practices were designed to, and did, resulfpuartiase and
use of the products primarily for personal, family, or household purposesiotatdd and continue to
violateat leasthe following sections of the CLRA:

a. 8§81770(a)(5): representing that goods have characterisdies, or benefits which they dg
not have.

b. 8§ 1770(a)(7): representing that goods are of a partistdadard, quality, or grade if they
are of andter.

c. §1770(a)(9): advertising goods with intent not to sell tasradvertised.

d. § 1770(a)(16): representing the subject of a transactiobd®as supplied in accordanct
with a previous representatiaren it has not.

157. As a result, Plaintif andmembers of the Classes have suffered irreparable harmen
entitled to an order enjoining the aboedescribed wrongful acts and practices of Ferrero, provid
restitution to all members of the Classes who are so entitled, ordering therpa&y costs and attorneys
fees, and such other relief as deemed appropriate and proper by the Court ufataraCaivil Code
section 1780(a)(2).

158. In compliance wth Civil Code sectionl782, Plaintif6 have given written notice to
Ferreroof their claims and of theintention to seek damages under California Civil C&d&50et seq,
unless Ferrero provides an appropriate correction or refund plus interest arapptberiate relief to all
members of the Classes entitled to relief under the CLRA.

159. Ferrero has fa@ld to provide such relief and has not adequately responded to the de
to pay refunds and otherwise rectify the wrongful conduct described above on beHathehbkrs of
the Classes who may be entitled to relief under the CLRA.

160. Plaintiffs, thereforeseek an award of all actual and exemplary damages permittec
violation of the CLRA, including for statutory damages of $1,000 per Class menser ap to $5,000
per each Class member who qualifies as a “senior citizen” under the CLRA.

I
I
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SIXTH CAUSE OF ACTION

Breach of Express Warranty

161. Plaintiffs reallege and incorporate the allegations elsewhere in the Complainsets |i

forth in full herein.

162. Beginning at an exact date unknowrPlaintiffs, but at least since four years prior to thje

filing date of this action, and as set forth hereinabove, Defendant made represetatatie public,
including Plaintiffs, by its advertising, packaging and other meahat Nutella®is “an example of a
tasty yetbalanced breakfast among other representat®fhat promiseand related promisdsecame
part of the basis of the bargain between the parties and thus constituted s& \eamanty.

163. Thereon, Defendant sold the goodsPlaintiffs and other consumers, whimught the
goods from Defendant

164. However,Defendantreached the express warranty in that the goods were in fact n
“example of a tasty ydialanced breakfastor healthy, as set forth in detail hereinabove. Assalt of
this breachPlaintiffsand other consumers in fact did not recgweds as warranted by Defendant.

165. As a proximate result of this breach of warranty by Defendants, Plaiatiisother
consumers have been damaged in an amount to be determined at trial.

SEVENTH CAUSE OF ACTION

Breach of Implied Warranty of Merchantability

166. Plaintiffs reallege and incorporate the allegations elsewhere in the Complainsets |i

forth in full herein.

167. Beginning at an exact date unknowrPlaintiffs, but at least since four years prior to the

filing date of this action, and as set forth hereinabove, Defendant madesnégieas to the public,
including Plaintiff by their advertising, packaging and other meansNbo&tlla® is “an example of a
tasly yetbalanced breakfastamong other representationBlaintiffs and other consumers ight those
goods from Defendant

168. Defendantwas a merchamtith respect to goods of this kind which werdd toPlaintiffs

and other consumers, andrihgvas in thesale toPlaintiffs and other consumers an implied warranty that

those goods were merchantable.
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169.

However, Defendarttreached that warranty implied in the contract for the sale of ggods

in thatNutella®is in fact not “an example of a tasty yetlanced brakfast and is also not a “healthy”

nor “nutritious” breakfast food, as set forth in detail hereinabove.

170. As a result oDefendant’s conducBlaintiffs andother consumers did not receigeods

as impliedly warranted by Defenddatbe merchantable.

171.

As a proximate result of thibreach of warranty by DefendarR]aintiffs and other

consumers have been damaged in an amount to be determined at trial.

WHEREFORE, Plaintiffs, on behalf othemselvesall others similarly situated, and the genergal

PRAYER ON ALL CAUSES OF ACTION

public, prays fojudgment againdterreroas follows:

A.

An order declaring this action to be a proper class action, appointing undersignedl ¢

as Class Counselnd requiring-erreroto bear the cost of class notice.

An order enjoining Ferrero from:

a. MarketingNutella®as “healthy.”

b.

C.

An order compelling Ferrero twonduct a corrective advertising campaign to inform t

MarketingNutella®as “balanced nutrition.”

Marketing Nutella® as “moms are helpinghourish their children with whole
grains”

MarketingNutella®as*Nutella® can form a part of a balanced meal.”
MarketingNutella®as “An example of a tasty yet balanced breakfast.”
MarketingNutella®asrecommended or acceptable as a breakfast food.
MarketingNutella® using the words “healthy”, “wholesoméfjalanced,balanced

nutrition,” “nutritious,” or “simple.”

public that its products contain unsafe amountsaitirated fatat consumersactual

consumption levels, and contained unsafe amoungstifitial trans fat at consumers]

actual consumption levels during the Class Period

An order requiring-erreroto disgorge or return all monies, revenues, and profits obtai

by means of any wrongful act or practice.
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E. An order compelling-erreroto destoy all misleading and deceptive advertising materi

and products.

F. An order requiring-erreroto pay restitution to restore all funds acquired by means of

act or practice declared by this Court to be an unlawful, unfair, or frauduisiniess act

or practice, untrue or misleading advertgsior a violation of the UCL, FAL or CLRA,

plus preand posjudgment interest thereon.

G. Costs, expnses, and reasonable attornésss

H. Damages in an amount to be determined at trial.

l. Punitive damages.

J. All suchother and further relief as the Court may deem just and proper.

JURY DEMAND

Plaintiffs demandh trial by jury on all causes of action so triable.

DatedJuly 3, 2011

Respectfully submitted,

s/ JACK FITZGERALD

Jack Fitzgerald
Gregory S. Weston
Melanie Persinger
THE WESTON FIRM

Ronald A. Marron
LAW OFFICES OF RONALD A. MARRON, APLC

INTERIM CLASS COUNSEL
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