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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

TYRONE ROGERS, CASE NO. 11¢cv560-WQH-RBB

Plaintiff, | ORDER
\Y

GJ GIURBINO, et al.,

Defendant.

HAYES, Judge:
The matter before the Court is the Mwtifor Leave to Amend the Complaint

Filing a Fourth Amended Complaint filed BYaintiff Tyrone Rogers. (ECF No. 151).

|. Background
On March 21, 2011, Plaintiff, a stgpeisoner proceeding pro se, initiated t
action by filing a complaint pursuant to 42 U.S.C. § 1983. (ECF No. 1). On Ap

his
il 20,

2011, United States District Judge Irma &onzalez issued an Order sua spgnte

dismissing Plaintiff's complaint for failure state a claim. (ECF No. 3).

On May 31, 2011, Plaintiff filed a firemended complaint. (ECF No. 5). ©On

June 7, 2016, Judge Gonzalez issued aeua sponte dismissing the first amen
complaint for failure to stata claim. (ECF No. 7).

ded

OnJuly 12, 2011, Plaintiff filed a second amended complaint. (ECF No. §). O
August 9, 2011, Judge Gonzalez issuedOader sua sponte dismissing Defendant

Narvis from the litigation and dismissing Plaintiff's Eighth Amendment and access tc

courts claims with prejudice. Plaintiffeeligious claims remained following the
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Court’s sua sponte screening. (ECF No. 9).

On October 31, 2011, Defdants G.J. Giurbino, Kuzil-Ruan, and Domingg
Uribe, Jr. filed a motion to dismiss thecend amended complaint. (ECF No. 18).
February 14, 2012, Judge Gonzalez issue@umer granting the motion in part a
denying the motion in part. (ECF No. 33). The Court granted the motion
Plaintiff's claims under the first and fourteenth Amendments, dismissed all g
against Defendants Giurbino and Uribe, and denied the motion to dismiss the
under the Religious Land Use and Instiduntlized Persons Act of 2000, 42 U.S.C,
2000cc gt seq. (“RLUIPAY).

On November 13, 2012, Defendant KtRuan moved for summary judgmet

(ECF No. 74). On February 26, 2013, dde Gonzalez issued an Order granii

summary judgment in favor of Defendant Kuzil-Ruan. (ECF No. 96).

On March 27, 2013, Plaintiff filed a notice of appeal. (ECF No. 100).
August 31, 2015, the United States Court of Appeals for the Ninth Circuit issu
Order affirming in part, rewsing in part, vacating in part, and remanding for furf
proceedings. (ECF No. 112). The Cooft Appeals affirmed the dismissal
Plaintiff's eighth amendment outdoor exercise claim and Plaintiff's access to
claim. The Court of Appeals reverseae ttlismissal of Plaintiff's first amendme
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claim. The Court of Appeals vacatecetdismissal of claims against Defendants

Giurbino and Uribe in their individual capities, stating, “Omemand, Rogers ma
request leave to amend his complaggarding Giurbino and Uribe.Td. at 7. The
Court of Appeals determined that Plaingiffeged facts sufficient to pursue a caus
action for injunctive relief against Giurbiramd Uribe in their official capacitiedd.

The Court of Appeals reversed the granguihmary judgment as to Defendant Ku
Ruan on Plaintiff’'s RLUIPA claim for injuriive relief only. On remand, the Court
Appeals directed this Court to addregsether Defendants @arentitled to qualified
immunity and whether Plaintiff's claim for injunctive relief is moot. The Cour

Appeals also ordered that “the district dahould allow Rogers ébenefit of its grangt
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of his motion to compel discovery” on remand. at 10.

OnJanuary 19, 2016, Plaintiff filed ttlerd amended complaint, alleging claifms

against Defendants Giurbingribe, and Kuzil-Ruan under the first amendment
RLUIPA. (ECF No. 128). On February2016, Defendants Giurbino and Uribe fil
amotion to dismiss. (ECF No. 129). Omkeary 1, 2016, DefendaKuzil-Ruan filed
a motion to dismiss. (ECF No. 131).aRiiff filed an opposition to the motions

dismiss. (ECF No. 140). Defendants Giadand Uribe filed a reply. (ECF No. 132).

On July 22, 2016, United States Magisrdudge Ruben B. Brooks issued

and
ed

[0

the

Report and Recommendation. (ECF No. 145). On September 7, 2016, the Col

adopted the Report and Recommendation ientgety. (ECF No. 150). The Ord
states,

Plaintiff's First Amendment Claim@gainst all Defendants in their

individual capacity are dismissed with prejudice. Plaintiff's RLUIPA
claims for damageés against all Ded@nts are dismissed with ?rejudlc_:e.
Plaintiff's RLUIPA and First Amendment claims for injunctive relief
?galnst %II Defendants in their offaticapacity are dismissed with leave
0 amend.

Id. at 9. With regard tthe RLUIPA and first amendmealaims for injunctive relief
the Court found that the claims were moot but granted leave to arfterad.8. The

Court allowed Plaintiff sixty days from thetédahe Order was filed to file a motion fpr

leave to amend the complairid.

er

On October 31, 2016, Plaintiff filed tineotion for leave to amend the complajint

by filing a fourth amended complaint. (EGI. 151). Plaintiff’s motion included the

statement, “Plaintiff Motion for Leave famend the Complaint by Filing a Forth [si

Amended Complaint. Forflsic] Amended Complaint filed with this motion.” (ECGF

]

No. 151 at 1). The remainder of the document is the proposed fourth anmpend

complaint. Id. at 2-21. Plaintiff alleges RLUIPA, first amendment and eighth

amendment causes of action against Defetsd&iurbino, Uribe, Kuzil-Ruan, ard

Kuzil-Ruan’s successive captains in thadividual and official capacitiedd. at 2.
The Court ordered that any resporse the Defendants shall be filed
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November 21, 2016 and thatyareply by the Plaintiff sHbebe filed by November 28
2016. (ECF No. 152).

On November 21, 2016, Defendant KtRuan filed a response in oppositig
(ECF No. 153). Kazil-Ruan contends thatiRtiff procedurally failed to comply wit
the Court’s September 7, 2008der because he filed only a complaint, without fil

an actual motion seeking leave to amentd. at 5. Kazil-Ruan contends that

substantively, the Complaint reasserts thmesalaims the Court previously dismiss
with prejudice and asserts new eightheachment claims which the Court did 1
authorize.ld. at 6. Kazil-Ruan contends that figf has failed to cure the deficienci
of the two claims the Court denied withquiejudice because “Plaintiff failed to ple
any facts showing that he has or vl subject to future lockdownsId.
Defendants Giurbino and Uribe also fila response in opposition. (ECF N
154). Giurbino and Uribe contend that Ptdiis motion should be denied because
proposed fourth amended complaint is sabially similar to his third amende
complaint and improperly re-alleges numerolams that have been dismissed w

prejudice by this Court. (ECF No. 154 at P)ribe and Giurbino contend that Plaintjiff

claims for injunctive relief are futile becausaitiff fails to allegdgacts demonstratin
that the claims are not mootd. Uribe and Giurbino contend that Plaintiff's n¢
retaliation claim is futile because it failsstate a claim under the first amendmedt.

Plaintiff filed a reply which the Qurt accepted nunc pro tunc on December
2016. (ECF No. 155). Plaintiff contendsatlthe proposed fourth amended compl
Is essentially different from his third @mded complaint and ugeivocally cures thé
defects in his previous complairid. Plaintiff contends that he has cured the def
of the prior complaint by accusing Defendahtetaliating against the level three a
four inmatesld. Plaintiff contends that his fourdmended complaint is legally vial

for injunctive relief. Id.

Il. Discussion
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n.

—

ng

ed
ot

(D

S
nd

0.
his
d
fith

J
W

A4

12,
Aint

\1"4

aCts
nd




© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

Federal Rule of Civil Procedure 15 manddtet leave to amend “be freely giv
when justice so requires.” Fed. R. Civ. P. 15(a)Fdman v. Davis, 371 U.S. 17§
(1962), the Supreme Court offered several factors for district courts to cons
deciding whether to grant a motion to amend under Rule 15(a):

In the absence of any apparent or declared reason—such as undue dela
bad faith or dilatory motive on the pattthe movant, repeated failure to
cure deficiencies by amendments previously allowed, undue prejudice to
the opCPosmg party by virtue of allowance of the amendment, futility of
amendment, etc.—the leave sought sthoas the rules require, be “freely
iven.
Fomar% 371 U.S. at 18%ee also Smith v. Pac. Prop. Dev. Co., 358 F.3d 1097, 110

(9th Cir. 2004). “Not all of theHoman] factors merit equal weightAs this circuit ang

en

der |

Y,

1

others have held, it is tlm®nsideration of prejudice to the opposing party that caries

the greatest weight. Eminence Capital, 316 F.3d 1048, 1052 (9th Cir. 2003) (citatiq
omitted). “The party opposing amendment bears the burden of showing prejt

DCD Programs, Ltd. v. Leighton, 833 F.2d 183, 187 (9th Cir. 1987). “Abse

prejudice, or a strong showing of any of the remairiogan factors, there exists
presumption under Rule 15(a) in favor of granting leave to ameiaiinence Capital,
316 F.3d at 1052. “[T]he grant or denialai opportunity to amend is within tl
discretion of the District Court .. . . Foman, 371 U.S. at 182. “[L]eave to amend ne
not be given if a complaint, as anded, is subject to dismissalVoore v. Kayport
Package Express, Inc., 885 F.2d 531, 538 (9th Cir. 1989]W]here the plaintiff has
previously been granted lemto amend and has subsedlyefiailed to add the requisit
particularity to its claims, the district court’s discretion to deny leave to ame
particularly broad.”Zucco Partners, LLC v. Digimarc Corp., 552 F.3d 981, 1007 (9t
Cir. 2009). “[W]e have held that a distraziurt does not abuse dsscretion in denying
a motion to amend where th@vant presents no new facts but only new theories
provides no satisfactory explanation for fagdure to fully develop his contentior
originally.” Boninv. Calderon, 59 F.3d 815, 845 (9th Cir. 199%ke also Boehmv.
Shemaria, 478 Fed. App’x. 457, 457 (9th Ciz012). When amendment would
futile, the district court need not grant leave to amedatrico v. City & Cty. of San
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Francisco, 656 F.3d 1002, 1008 (9th Cir. 201Gpmpper v. VISX, Inc., 298 F.3d 893
898 (9th Cir. 2002).

The Court has reviewed the motion for leaw file a fourth amended compla
and all related filings. Plaintiff's proposdédurth amended complaint alleges th

nt
[€ee

causes of action against Defendants Giurliimipe, and Kuzil-Ruan and his successgive

captains: first amendmentghith amendment, and RLUIPA.
A. RLUIPA and First Amendment Claims
Plaintiff's proposed fourth amendezbmplaint allegesRLUIPA and first

amendment causes of action against Defendants. This Court previously digmiss

Plaintiffs RLUIPA and firé¢ amendment claims for damages without leave to amend

as to all three Defendants. g Court concludes that to the extent that Plaintiff seeks

leave to amend the RLUIPA and first amdment claims for damages, Plain

improperly attempts to re-allege claims that have been dismissed with préjudide.

iff

In its Order dismissing the third amended complaint, the Court disnfissec

Plaintiff’s firstamendment and RLUIPA chas for injunctive relief against Defendants

in their official capacity witHeave to amend. (ECF N@&50 at 5-6, 8). The Cou
dismissed the RLUIPA clainfsr injunctive relief as modbecause Plaintiff failed t

allege that any rolling kkkdowns have occurred afte011 and Plaintiff has been

transferred from Centinela State Prison to California Men’s Colddyat 5. The
Court dismissed as moot the first amendment claims for injunctive relief a

Defendants in their official capacity on the same grodndis.Plaintiff's proposeq

t
D

=

jains

fourth amended complaint, Plaintiff's RLUIPA and first amendment claimg are

11t is unclear whether Plaintiff segkeave to amend the RLUIPA and fif
amendment claims for dama?es. Thepmsed fourth amendecomplaint requests

injunctive relief and “negotiablelamages. (ECF No. 151 at 11).

2The Report and Recommendation on the omstto dismiss the third amend
complaint states, “[T]he Court finds tHabger’s claims for ijunctive relief under thg

First Amendment against all three Defendamtheir official capacities are moot for

the same reasons that hislRPA claims for injunctive relief are moot.” (ECF No. 1
ﬁt :’>11é1(.)4).t 8-5hIS Court adopted the Report'and Recommendation in its entirey
0. at 8).
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premised on allegations that rolling logd&wns occurred at Centinela State Prison
to the “3% + 5% Staff Redirection Plan” and caused Plaintiff “to miss schedi
religious services.” (ECF No. 151 at #Jaintiff's proposed fourth amended complg
fails to allege any lock downs occurriragter 2011. Plaintiff's proposed four
amended complaint alleges tiRAaintiff presently resides at California Men'’s Cola
and that the actions complained of weneedied against Plaintiff at Centinela St
Prison. (ECF No. 151 at 1). Plaintiff fats allege facts to support an inference t

the mootness doctrine would not precludeRh&JIPA and first anendment claims foy

injunctive relief? The Court concludes that Plaintiff's proposed amendments f
correct the deficiencies identified the Court’s previous OrderSee Gompper, 298
F.3d at 898 (“leave to amend need nogtanted when amendment would be futile

B. Eighth Amendment and Retaliation Claims

Plaintiff's proposed fourth amended complaint alleges an eighth amen
cause of action against Defendants, Whigcas not present in the third amenc
complaint. Plaintiff allege that the Defendant Giurbino, Director of the Divisior
Adult Operation for California Prison System, devised a 3% + 5% Staff Redir¢
Plan to retaliate the federal courtspioperly intruding on the State’s authority
administer its criminal justice system(ECF No. 151 at 4). Plaintiff alleges th
“Giurbino knew his retaliation 3% to 5%taff Redirection Plan would interru
Rogers’ RLUIPA and First Amendmenghts by causing Rogets miss schedule[d

religious services such as group: worship, study, and prayer due to the 24 hout

lockdowns that either occurred every two or four daylsl’ Plaintiff alleges that
“Giurbino’s retaliation 3% to 5% StafRedirection Plan is an Eighth Amendm:
violation infringed upon Rogers [sic] RILPA and First Amendment Rights.1d.
Plaintiff alleges, “Not only did Giurbino cause Uribe, Centinela State Prison’s wa
to accept and further his retaliation schebeeause the federal courts improps

3 Defendant Kuzil-Ruan also statesaitshe is retired from the CDCR and it i
tr][uiirq%c))ssmle for her to provide theungtive relief Plaintiff seeks. (ECF No. 15
a
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intruded on the State’s authority to admiersits criminal justice system . . . a
knowing it would interrupt Rogs’ RLUIPA and First Amendment rights, . . . Giurbi
encouraged Centinela StaRrison’s Captain Kuzil-Ruan to inflict constitution
injury.” Id. at 5.

Plaintiff’'s previous complaints similarlalleged facts about a Staff Redirect
Plan that resulted in rolling lock downs whiallegedly violated Plaintiff's rights und
RLUIPA and the firsamendment. (ECF No. 128). In previous complaints, Pla

alleged an eighth amendment cause obadbased on the denial of outdoor exer¢

as a result of the lock down$his Court dismissed Plaintiff's prior eighth amendm
claims without leave to amend. (ECF No. SatPlaintiff now attempts to bring a ne
eighth amendment claim by adding languaded@roposed fourth amended comple
to describe the Staff Redirection Planaasetaliatory eighth aemdment violation
(ECF No. 151). Plaintiff fails to allegeew facts in support of his new theory
liability under the eighth amendment and slamt provide any explanation for
failure to develop these contentions in his previous four compl&eg&onin, 59 F.3d
at 846 (“[W]e have held that a districiurt does not abuse itsscretion in denying

motion to amend where the movant presa&atsmiew facts but only new theories 3
provides no satisfactory explanation for fadure to fully develop his contentior
originally.”).

To the extent that Plaintiff attempis bring a retaliation claim under the fii
amendment, Plaintiff's proposed fourth amded complaint is futile and fails to ste
a claim. “Within the prison context, aalle claim of First Amendment retaliatig
entails five basic elements: (1) An assertihat a state actor took some adverse a
against an inmate (2) because of (3) fhr&goner’s protected conduct, and that s
action (4) chilled the inmate’s exercise log First Amendment rights, and (5) t
action did not reasonably advarackegitimate correctional goalRhodesv. Robinson,
408 F.3d 559, 567-68 (9th Cir. 2005).

In this case, Plaintiff fails to allegeahhe engaged img protected conduct ths
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caused Defendants to retalidte implementing the Staff Redction Plan. Plaintiff
alleges that the Staff Redirection Plan “lietas the federal courts improperly intrudi
on the State’s authority to administer its anat justice system.” (ECF No. 151 at !
Plaintiff's proposed amended complaint fails to state a claim for a first amen
retaliation cause of actiorSsee Moore, 885 F.2d at 538 (“[L]eave to amend need
be given if a complaint, as amended, is subject to dismissal.”).

Defendants have made a sufficiently strong showing oftimean factors to
overcome the presumption in favor ofagting leave to amend under Rule 15

Ul
N

dmer

not

).

Plaintiff has been provided multiple opporturstte amend claims in his complaint gnd

has failed to remedy the defic®as alleged by this Courlaintiff continues to alleg
claims that have been previously dismiksath prejudice. The Court concludes tl
any further amendment to the complaint would be futile.

[11. Conclusion

D

nat

IT IS HEREBY ORDERED that Plaintiffs motion for leave to file a fourth

amended complaint (ECF No. 151) is DENIEDhe Clerk of the Court shall close t
case.

DATED: February 2, 2017
GG . A

WILLIAM Q. HAY
United States District Judge
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