Rogers v. Giurbino et al Doc.

© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

TYRONE ROGERS, CASE NO. 11¢cv560-WQH-RBB

Plaintiff, | ORDER
\Y

GJ GIURBINO, et al.,

Defendant.

HAYES, Judge:

On March 21, 2011, Plaintiff Tyrone Ragea state prisoner proceeding pro
initiated this action by filing a complairdglleging various civil rights violation
pursuant to 42 U.S.C. § 1983. (ECF No.Q@h February 2, 2017, this Court issued
Order denying Plaintiff's motion for leave to file a fourth amended complaint
closing the case. (ECF No. 157). A clerkidgment was entered on February 2, 2(
(ECF No. 158).

On May 12, 2017, Plaintiff filed a notice appeal to the United States Court
Appeals for the Ninth Circuit. (ECF No. 159) the notice of apgal, Plaintiff states

Notice is hereby given that TyroR®gers, Plaintiff not Defendant
above named, hereby appeals to theddiStates Court of Appeals for the

Ninth Circuit from thé Order (Plaintiff'snotion for leave to file a fourth

amended complaint) entered in thr@ceeding on the 02 day of February

2017 but not made know[n] to Plaiffituntil May 4, 2017. Plaintiff also

need[s] a copy of the February 2017 Order for his record.

(ECF No. 159).
On June 13, 2017, the Court of Appeals entered an Order stating,

A review of the record demonates that the May 12, 2017 notice
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of appeal was not filed or delivereddnson officials within 30 days after
entry of the February 2, 2017 judgmerdowever, papellant’s notice of
appeal contains a statement tha not aware of the I|udg_ment until
vViay 4, 2017. We conste apPeIIant’s notice of appeal as including a
timely request to reopen the timedppeal pursuant to Federal Rule of
Appé€llant Procedure 4(a)(6) . . . . The district court has not had an
opportunity to rule on this request.ceéordingly, this appeal is remanded

to the distfict court for the limited purpose of allowing that court to rule
on afd)ellant’_s request teopen the time to appeal contained in the May
12, 2017 notice ot appeal.

(ECF No. 162).
The Federal Rules of Appel&aProcedure provide thatnotice of appeal in
civil case must be filed with édistrict clerk within 30 days after an entry of judgm:e

Fed. R. App. P. 34(a)(1). However, Rule 4(a)(6f the Federal Rules of Appellate

Procedure provides:

The district court ma re(ﬁ)en the timdite an appeal for a period of 14
days after the date when asder to reopen is enteldout only if all of the
following conditions are satisfied: _ _ _ _
(A) the court finds that the moving party did not receive notice
under Federal Rule of Civil Procedure 77(d) of the entry of the
jud%ment or order sought to be ajaped within 21 days after entry;
(B) the motion is filed within 18@ays after the judgment or order
Is entered or within 14 d_ay(staf the moving ?arty receives notice
under Federal Rule of Civil Proce@ui#7(d) of the entry, whichever
is earlier; and_ o
(C) the court finds that no party would be prejudiced.

Fed. R. App. P. 4(a)(6).
Pursuant to this Order of the CourtAgpeals, this Court construes Plaintif

eNt.

'S

notice of appeal to contain a timely requisteopen the time to appeal pursuant to

Federal Rule of Appellant Predure 4(a)(6). Based on tlezord before the Court,
appears that Plaintiff did not receive notéethe Court’s Felwary 2, 2017 Order unt
May 4, 2017. The Court finds that Phafhdid not receive notice of the entry
judgment within 21 days after entry. Plafif’'s motion and notice of appeal was fil¢
within 180 days after the Order and Judgnmeatte entered. The Court finds that
party would be prejudiced by reopening the timéle a notice ofippeal. The Coul
finds that the conditions of Rule 4(a)(6) are satisfied.
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IT IS HEREBY ORDERED that the motn to reopen time to file a notice
appeal $ee ECF Nos. 159, 162) is GRANTED. T@#erk of Court shall serve Plainti
with copies of the Court's February 2, 2017 Order, (ECF No. 157), the C
Judgment (ECF No. 158), and this Order.e Therk of Court shall serve a copy of t
Order on the United States Court of Appeals for the Ninth Circuit.

DATED: June 19, 2017

Gt 2. A
WILLIAM Q. HAY
United States District Judge
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