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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

TYRONE ROGERS,
CDC #V-35389,

VS.

G. J. GIURBINO; D. URIBE;
P. KUZIL-RUAN; B. NARVIS,

Plaintiff,

Defendants.

Civil No.

ORDER

(1) GRANTING DEFENDANT'S
MOTION FOR SUMMARY
JUDGMENT; AND

Doc.

11cv0560 IEG (RBB)

(2) DENYING PLAINTIFF'S EX PARTE

APPLICATION

[ECF Nos. 74, 92]

Plaintiff Tyrone Rogers ("Rogers"), a stgidsoner incarcerated at Centinela State Pr

("CEN"), is proceeding pro se and in formaiparis with a Second Amended Complaint ("SAC"

his 42 U.S.C. 8§ 1983 civil rights action filed rigawo years ago. He alleged under several I¢

theories, that his religious exercise was infrothdaring certain prison lockdowns over an approxin

fourteen month period. Only one of his origirtdims and one named defendant have survj

dismissal in prior proceedings.

The remaingigim alleges the suspensions of religious gr

assembly during the prison lockdowns violated Rogers' rights under the Religious Land U

Institutionalized Persons Act of 2000 ("RLUIPA4R U.S.C.A. 88 2000cc et seq. This matter is 1

before the Court on remaining defendant FacBit€aptain P. Kuzil-Ruds Fed.R.Civ.P. 56 Motio

For Summary Judgment ("Motion") on that claim. In consideration of the evidence presen!

controlling legal authority, for the reasons discussed below, the Mot®RANTED .
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l. BACKGROUND

Rogers' claim arises from three prison lockdewat CEN for weapons searches in May, J
and August 2010, each lasting about ten days, aades of "rolling lockdowns" between March 20
and June 2011, each lasting one day at two- to fayruaervals. Defendast describe the rolling
lockdowns as "intermittent modification to thermal programming” mandated by "a Three-to-FH
Percent Staff Redirection Plan prepdiby CDCR." (ECF No. 74-1 at 10.During the lockdowns|

Rogers was prevented from assembling with othatieBtants for fellowship, group prayer services,

ministry classes. (SAC 4-5, ECF No? 8)he Court dismissed defendant B. Narvis before servi¢

the SAC, along with Rogers' Eighth Amendment andsectiecourts claims. (ECF No. 9.) By Org

entered February 14, 2012, the Court granted in pdrtlanied in part defendants' Motion To Disn

the SAC for failure to state a claim pursuantem.R.Civ.P. 12(b)(6), dismissing defendants G.

Giurbino and D. Uribe and dispog of his First and Fourteenth A&mdment claims, leaving only hjs

RLUIPA claim against defendant B-Yard Facilitygain P. Kuzil-Ruan ("Kail-Ruan™). (ECF No,
33.) Kuzil-Ruan then filed her Answer. (ECF No. 34).

Kuzil-Ruan now moves for summary judgment on the RLUIPA claim pursuant to Fed.R|
("Rule™) 56 ("Motion"). (ECF No74.) She contends: "(1) The uspluted facts show that there w
not a substantial burden on Plaintiff's exerciseetijion as alleged in Plaintiff's Second Ameng
Complaint and Defendant therefatel not violate [the RLUIPA]; (RThe undisputed facts show th
Defendant and her successors had a compelling govetimterest in undertaking the actions alleg

in the Second Amended Complaint and undertook those actions by the least restrictive me

considering options and therefore did not violat&JRRA; (3) The undisputedatts show that Plaintiff

is not entitled to damages as a matter of law uRd&sIPA." (ECF No. 74 at 2.) Rogers filed §
Opposition (ECF No. 81), and Kuzil-Ruan filed a Reply (ECF No. 88).

! Kuzil-Ruan represents that, "[d]uring discovergg@gers expanded the scope of his claim "to incl
the intermittent modified programming as well as his ttereday lockdowns, callingém 'rolling lockdowns.""
(ECF No. 74-1 at 10 n.2: "Because of the liberalityrptted with amendments as well as the lack of preju
to Defendant, Defendant addresses thkrig lockdowns' " as part of the $A Actually, Rogers' SAC express
challenges both categories of lockdown as RLUIPA violatidse, €.9., SAC at 1,5, 7, 12-13.)

2 Page numbers for docketed mateviaited in this Order refer to those imprinted by the Co
electronic case filing system.
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Il. DISCUSSION

A. Legal Standards

1. The Civil Rights Act

The Civil Rights Act, 42 U.S.C. § 1983 ("Sexti1983") created a procedure for the vindicaf
of federal rights, providing "the vehicle whbyeplaintiffs can challenge actions by governme

officials." Jones v. Williams297 F.3d 930, 934 (9th Cir. 2002); Graham v. Con#@0 U.S. 386, 393

94 (1989) ("[Section] 1983 'is not itéal source of substantive rights,’ but merely provides ‘a mg
for vindicating federal rights elsewhere conferf@itation omitted). "To prove a case under sec
1983, the plaintiff must demonstrate that (1) the action occurred ‘under color of state law' an(
action resulted in the deprivation of a constitutional right or federal statutory right.", 28ies.3d
at 934 (citations omitted). There is no dispute Kuail-Ruan, a prison official participating in th
implementation of lockdowns that suspended institutional programming including communal rg

exercise in which Rogers participated, was acting under color of state law. He states his r¢

claim arising from those interruptions as violatiofsights conferred by thfederal RLUIPA statutg.

2. Summary Judgment

Any party "may move, with owithout supporting affidavits, for summary judgment on al
part of [a] claim.” Rule 56(a)b). Summary judgment is praheentered "if the pleadings, th
discovery and disclosure materials on file, and dhglavits show that there is no genuine issue g
any material fact and that the movant is erditle judgment as a matter of law." Rule 566g

Celotex Corp. v. Catretd77 U.S. 317, 322 (1986). "A material issue of fact is one that affec

outcome of the litigation and requires a trial to restitegoarties’ differing versions of the truth.” S.E

V. Seaboard Corp677 F.2d 1301, 1306 (9th Cir. 1982). Theemnality of facts is determined b

looking to the substantive law defining the elements of the cl&8s®Anderson477 U.S. at 248.
The moving party is not required to produce ewick negating the non-movant's claims but g

bear the "burden of showing the absence of a geragsne as to any materiatfa. . ." Adickesv. S.H

Kress & Co, 398 U.S. 144, 157 (1970xe Anderson v. Liberty Lobby, In@77 U.S. 242, 255 (1986

(the court considers all the evidence in the light most favorable to the non-moving party and ac

version of disputed facts most favorable to thatypa deciding whether there is a genuine issue
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trial). If the moving party fails to discharge itstial burden to show "the absence of a genuine i
concerning a material fact," summary judgment roastenied, and the court need not consider the

moving party’s evidence. Adicke398 U.S. at 159-60.

bSUE

non

If the movant carries its burden, the burden #gfefts to the non-moving party to establish facts

beyond the pleadings that show there remains putlid issue of material fact so that summ
judgment is not appropriate. The opposing party may not rest on conclusory allegations

assertions.See Taylor v. List 880 F.2d 1040, 1045 (9th Cir. 1989). Rather, it must identify sp4

ary
DI I

Cific

facts showing there are "genuine factual issuasptoperly can be resolved only by a finder of fact

because they may reasonably be resalvé/or of either party.” Anderspa77 U.S. at 250. The no
moving party must "go beyond theepldings and by her own affidavits, or by 'the depositions, ans
to interrogatories, and admissions on file," designpéeiic facts showing that there is a genuine ig
for trial.' " Celotex 477 U.S. at 324quoting Rule 56(e)see Adickes 398 U.S. at 157. "[S]Jummali
judgment should be granted where the nonmoving feait§yto offer evidence from which a reasonal

jury could return a verdict in its favor.” Arpin v. Santa Clara Valley Transp. Ag@edyr.3d 912, 91

(9th Cir. 2001) (internal punctuation and citation omitted).

When the Court considers evidence from both slfigfgeasonable mindsould differ as to thq
import of the evidence" and there is "evidence on which the jury could reasonably find for either
summary judgment for the moving rpa must be denied._ Andersod77 U.S. at 250-51, 254
Conversely, summary judgment must be entered in favor of the moving party "if, under the go

law, there can be but one reasonatoleclusion as to the verdict." _ldt 250-251; Celotexd77 U.S.

at 325. In deciding the motion, a district court does not make credibility determinations,
conflicting evidence, or draw inferences, as those are functions reserved for the trier of fact. Af

477 U.S. at 249, 255, 24&e Lujan v. Nat'l| Wildlife Federatignd97 U.S. 871, 888 (1990) (“In rulir
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g

upon a Rule 56 motion, 'a District Court must resolwefactual issues of controversy in favor of the

non-moving party' only in the sense that, wheredlots specifically averred by that party contrag
facts specifically averred by the movant, the motion must be denied").
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B. Rogers Was Advised Of The Motion'sPotential Consequences And Of His

Opposition Obligations

Among her Motion papers served and filedhmvember 13, 2012, Kuzil-Ruan provided Rog

Ers

with a "Warning To Plaintiff Regarding Opposing Summary Judgment” that conforms f{o tl

requirements of Rand v. Rowlgntb4 F.3d 952, 962-63 (9th Cir. 1998) (en banc). (ECF No. 7

The Ranccourt applied the rule from Klingele v. Eikenber®49 F.2d 409 (9th Cir. 1988) establishi

notice as a substantial right to require thatgerprisoners pursuing relief under 42 U.S.C. § 1983
be advised of the rules codified at Rule 56 and of the consequence that the case will be d
without a trial if the defendant's summary judgment motion is granted. In particular, Rogers r
notice of his obligation to produce evidence to cr@ataable material fact in order to avoid th

consequence. In addition, this Court reiterated the Ratide to Rogers in its November 15, 20

Order continuing the December 17, 2012 Motion hearing date to January 22, 2013. (ECF Ng.

Despite those notices, Rogers' Opposition is daficiHe produces no evidence as define
Rule 56 in support of his Opposition. Rather than subiate a material issue of fact "that affects
outcome of the litigation and requires a trial to hesdhe parties' differing versions of the trutk

Seaboard Corp677 F.2d at 1306, he continues to rely on vadjusions to unspecified "genuine fac

1-2.
ng
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L
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and purported evidence from unidentified individuai®ther sources he suggests he could develop i

only discovery were reopenede¢ ECF No. 81 at 2, 4, 9,10.) His supporting "Declaration” con
solely of his attestation thatshiconclusory arguments are "true and correct to the best of
knowledge," and that "if called [he] would testifyttee same.” (ECF No. &t 10-11.) Exhibit A tg

his Opposition consists of two pages from the Dipent of Corrections and Rehabilitation Operati

5iStS

[his

DNS

Manual addressing incident reporting procedures. afld2.) Exhibit B consists of a Memorandyim

directed to "Associate Directors, Division oflAlt Institutions" and "Wardens" dated February 2, 2(
setting out the "3 and 5 Percent Redirection Plans” to address reduced institutional staffing
Memorandum dated August 10, 2010 on the subpédhe "Three Percent Position Reduct
Assessment”_(Idat 14-15), and a Director's Level Appé&xdcision denying Rogers relief from H
challenge to the "rolling" lockdown periods on grourataong others, that they "are not allowing

religious attendance.” (ldt 16-17.) Exhibit C is a May 23, 2011 Fact Sheet summarizing the U
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States Supreme Court's ruling affing that California must complyitth an order to reduce its prisg
population. (Idat 18.)

Rogers has had ample opportunity to develeddltual and evidentiary bases for his RLUI
claim. He initiated this action on March 21, 201d &led the operative pleading, his SAC, on July
2011. (ECF No. 8). Nevertheless, along with@pgposition (ECF No. 81), he filed an "Ex Pa
Motion To Stay Summary Judgment Until PlaintiffrG@btain Discovery Necessary To Oppose" (B
No. 82), followed on December 20, 2012 by a motionisgeto add additional defendants (ECF N
85) and a "Second Request"for production of docun{&as No. 86), both purportedly to enable h
to oppose the Motion. By Order entered December 21, 2012, this Court denied those reques
that the time for such motions had passed uthé@efpril 11, 2012 Scheduling Order governing the g
(ECF No. 47), and that Rogers had not attethfite good cause showing required to reopen discg

or to amend pleadings beyond those deadline€F (Ho. 87.) The Court further observed it

already dismissed the defendants Rogers proposeld tnd had "repeatedlyrded Plaintiff's attempt$

to add these same defendants and related claimsat leR.) On January 25, 2013, the Court def
yet another of his ex parte motions to reopen disyameto amend the pleadings (ECF No. 90), nof
that the motion was simply "the latest in a long lof repetitive requests to reopen discovery or an
the pleadings . . . ." (ECFAN91 at 1.) The Court remindedrhthat under the Scheduling Ord
"discovery closed October 15, 2012, and the deadline for motions to join parties or otherwise ar
pleadings passed July 16, 2012." XId.

Despite the Opposition deficiencies, in decidinig Motion, the Court lsconsidered all th

evidence properly before it in the lighibst favorable to Rogers. Andersdii7 U.S. at 255; Celote

477 U.S. at 324. That evidence includes excémmis Rogers' October 12, 2012 Deposition that Ku
Ruan provides in support of her Motion as ExhA to the Findley Declaration, ECF No. 74-7.

C. Rogers Fails To Identify A Triable IssueOf Material Fact On His RLUIPA Claim,
And Defendant Is Entitled To Judgment As A Matter Of Law

1. The RLUIPA
Congress passed the RLUIPA "to 'protect[}itasionalized persons who are unable freely

attend to their religious needs and are therefore dependent on the government’'s permis
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accommodation for exercise of theiligeon.' " Khatib v. County of Orang&39 F.3d 898, 900 (9th

Cir. 2011),quoting Cutter v. Wilkinson544 U.S. 709, 721 (2005). Theaetment creates a statutdry

basis for "protect[ing] prisoners and other insittnalized people from government infringement

their practice of religion.” _Mayweathers v. NewlaBd4 F.3d 1062, 1065 (9th Cir. 2002e Cutter,

544 U.S. at 715. Section 3 of the RLUIPA provides:

No government shall impose a substantiatlearon the religious exercise of a person
residing in or confined in an institution . . . , even if the burden results from a rule of
general applicability, unless the government demonstrates that imposition of the burden
on that person — (1) is in furtherance of a compelling governmental interest; and (2) is
the least restrictive means of furthering that compelling governmental interest.

42 U.S.C.A. § 2000cc-1(a).

on

By codifying a "compelling governmental intsté standard, the RLUIPA extends fedefal

statutory protection to prisoners' religious exercise beyond the protections embodied in thg fec

Constitution. Under traditional First Amendment jurisprudence, a prisoner's free exercise cldims

analyzed under the deferential "ratiobakis" standard of Turner v. Safl&82 U.S. 78 (1987)See

Beard v. Banks548 U.S. 521, 528-30 (2006) (cowatsalyze the competing interests of necessary p
regulations and First Amendment rights by finding a regulation valid if it is "'
legitimate penological interestsuoting Turner 482 U.S. at 87. In contrast, the RLUIPA "requi

the government to meet a higher burden of ptioai the rational basis standard of Turhéierce v.

County of Orangeb26 F.3d 1190, 1209 n.19 (9th Cir. 20@8)ng Greene v. Solano County J&ll 3

reasonably related

isor

[€S

F.3d 982 (9th Cir. 2008). To satisfy the stattlie,government must show "“that the burden it impgses

on religious exercise is in furtherance of a compglgovernmental interest; and is the least restrigtive

means of furthering that compelling governmental interest.” Gregle F.3d at 986 (internal

guotations omitted)iting Cutter 544 U.S. at 717.

Nevertheless, "[w]hile [th&RLUIPA] adopts a ‘compelling government interest' standard,

'[c]lontext matters' in the application of that standard.” Cuitet U.S. at 722-23 (citation omitted).

"We do not read RLUIPA to elevate accommodatiomebfious observances over an institution's n

eed

to maintain order and safety"; rather, "[o]ur d@&mns indicate that an accommodation must be measgure

so that it does not override other significant interests."atld22. Courts are expected to apply

the

standard with "due deference to the experiegmog expertise of prison and jail administratorg in

-7 - 110v0560 IEG (RBB)




© 00 N o g M~ W N PP

N NN N N N N NDND P B P B P P P PP
© N o 00 A W N P O © © N OO o » W N B O

establishing necessary regulations and procedures to maintain good order, security and d
consistent with consideration of costs and limited resources.at [f23 (internal punctuation ar
citation omitted).

"[T]he plaintiff shall bear the burden ofrgeasion on whether theAgincluding a regulation
or government practice that is challenged by therctaibstantially burdens the plaintiff's exerciseg
religion." 42 U.S.C. 8 2000cc-2(bJ.he RLUIPA defines "religiousxercise" to include "any exercig
of religion, whether or not compelled by, or central to, a system of religious belief." 42 U.
2000cc-5(7)(A)see also Cutter 544 U.S. at 715. The statute exgslg instructs it "shall be construg
in favor of broad protection of religious exerei" 42 U.S.C. 8 2000cc-3(g). Once the plair
identifies "the 'religious exercise' allegedly impinged upon,” courts "ask whether the prison reg
at issue 'substantially burdens' that religious @get in consideration of the plaintiff's showir]

Greene513 F.3d at 98%&ee Warsoldier v. Woodford418 F.3d 989, 994 (9th Cir. 2005) (To be fol

a "substantial burden” on "religious exercise",@abgon "must impose a significantly great restrict

or onus upon such exercise") (citation omitted); Shakur v. ScbidrbF.3d 878, 888 (9th Cir. 200§

If the plaintiff makes that showing, to avoid liatly the defendant must demonstrate that the impd

iScCif

d

of
5e
S.C.
b
tiff
ula
g.
nd
on
).

sed

burden "furthers a compelling governmental interasd does so by the least restrictive means."

Greene513 F.3d at 988 (internal punctuation and citations omitted); 42 U.S.C.A. § 2000cc-1

2. Substantial Burden On Religious Exercise

Rogers argues the restrictions on his ability "to assemble with fellow Protestants dur
lockdown periods" to "liv[e] our Protestant faith" stébgtially burdened his right to freely exercise
religion in violation of the RLUIPA (SAC at 4.) Group worship & example of religious exercis
See Cutter 544 U.S. at 720. "We have little difficultprecluding that an ought ban on a particulg

religious exercise is a substantial burden on that religious exercise." (B#&8rke3d at 988. In thi

Court's Order dismissing all but Rogers' RLUIPA claim, the Court found he stated a prim
RLUIPA claim by pleading sufficient facts "tth@w that the May, June and August 2010 lockdo
'substantially burdened' his ability to exercise hiigji@, and specifically his ability to 'liv[e] out hi
Protestant faith' by restricting his ability to 'atteveekend (Sat. & Sun.) Protestant fellowship, Sun

morning prayer service, and Saturday morning@sgtudy classes" during those times "in violatiof
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RLUIPA." (ECF No. 33 at 12-13.) Kuzil-Ruarppears to concede the three ten-day lockdown pe
Rogers challenges "substantially burdened" that aspect of his religious exercise.

Concerning the "rolling lockdowns", Kuzil-Ruan describes them as "one-day lockg
implemented to spread staff shortages across atution to prevent either irregular lockdowns or @

yard from being locked down for a significant perof time," a practice that "lasted from March, 2(

through June, 2011" due to the three and five pestafitreduction plans. (ECF No. 88 at 3; Kuzi

Ruan Decl.  14.) Those lockdowheere typically every fourth da but never occurred two days|i

arow." (ECF No. 88 at 3; Kuzil-Ruan Decll%.) Rogers acknowledges the rolling lockdowns n¢

occurred more than one day in arow. (Finddegcl. Exh. A, Rogers Om., ECF No. 74-7 at 56-57:

"Q: ... [O]ther than the three ten-day lockdowns . . . , you'd have one day rolling lockdown
next day it would be normal programming? A:rn@ot.") In characterizing their effect on Roge
religious exercise, Kuzil-Ruan argues "[t]he rollingkdowns were therefore, at most, a temporary
intermittent ban on group worship . . . not a substantial burden on Plaintiff's exercise of his re

(ECF No. 88 at 3-4, citing Lewis v. Ollisps71 F.Supp.2d 1162, 1170-71 (C.D.Cal. 2008), dismis

on a Rule 12(b)(6) motion a RLUIPA claim challemga prison policy requiring that inmates escol
to the showers be dressed in boxers and showes shitber than in more modest clothing preferreq
Islamic inmates, implemented during temporaryiqus of heightened security to avoid weap
concealment, because the policy did not significantirfare with their religious exercise and wag
furtherance of a legitimate penological interest.)

Although Rogers fails to produce evidence to reKueil-Ruan's characterization of the effe
of the rolling lockdowns on his religious exerciber description appears to acknowledge that g
worship was banned sometimes, presumably wretotikdown day fell on a Saturday or a Sunda
other normal-programming religious fellowship dags.almost certainly occurred over the cours
the many months the policy was in place. Therefore, construing the evidence in the light most f3
to Rogers, as the non-moving party, AndergaiY U.S. at 255, the Court assumes solely for the pul
of deciding this Motion that the total ban on group religious exercise on those days img
substantial burden on Rogers' religious exercise. Gréa8d-.3d at 988.

\\
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3. Compelling Government Interest

Rogers alleges the defendants violated his RLUIPA rights "by the implementation a

administering the [sic] wanton 3% %86 Redirection Plan, plus talowance of the unnecessary thi
ten day lockdowns occurring between March 2010 through 2011." (SAC at 8.)He characterize
the Plan as an "unconstitutional policy" that causath the use of "unnecessary rolling lockdowns|
well as the three ten-day lockdown periods. (SAZ-%af) He alleges the institution "self-created"
lockdowns and therefore cannot show that a ‘fwelting government interest” motivated them. (S
at 9: "[T]he Supreme Coudeclares California's ideology and methodology created their own b
problems," both of which constitute "systemic administrative failures which cause the overcrow
He summarily argues "Defendants do not desermrergary judgment to suspend Plaintiff's Protest
group worship, group prayer, and group studies." (EGR at 4: "Plaintiff bkeges that Defendants||
ideology and metho[do]logy does not warrant summudgment” and "Defendants did not use the I¢
restrictive means to deny Plaintiff's RLUIPA faith services.")

In addition, Rogers infers that the weaparersh reasons for the three ten-day lockdowns
pretextual justifications.

The B-Yard Facility under the directionadting Captain P. Kuzil-Ruan violated

Plaintiff['s] and other inmateRLUIPA . . . civil rights tonormal religious service . . .

when on three distinct occasions frivoloushded inmates['] normal program when: (1)

On May 18 thru May 28, 2010, a wantoratetof Emergency (CCR 3383) lockdown

developed behind the B-Yahedical Staff (MTA) knowingly released scissors to the

C-Yard MTA; (2) On June 12 thidune 22, 2010, a wanton CCR-3383 lockdown behind

Correction Officer Byfield (Build-1) lost single bullet enclosed within a highly secure

space, free of inmate connection; and@® August 13 thru August 24, 2010, another

wanton CCR 3383 lockdown developed lmeha supposed missing dental tool.
(SAC at 3-4 (exhibit reference omitted).

In particular, regarding the May 2010 lockdown, Rogers testified at his October 2
deposition he believes that no scissors were missidghat the "true reason" for the May lockdo
was that a correctional officer propositioned "a ferfrae staff’, she refused, and the correctional
consequently instituted a lockdown. (Findley Decl. Exh. A, ECF No. 74-7 at 40-42.) Regard
June 2010 lockdown, he acknowledged it "occurred beadube loss of a singleullet in the tower,'

but infers no lockdown was necessary because the tower "is located within Building 1 in a S

inmate-free, highly secure place.” (&t.42.) When asked whether he believes there was a diff
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reason for that lockdown, he replied: "I have no idea what the reason for that was. . . .

suspicious with that lockdowas | am with the lockdown that occurred . . . in May." &3, 47-49.
Regarding the August 2010 lockdown, he contended,réThas not been one shred of evidence
the dental tool was ever missing” and he belighiatllockdown was "just another way of helping

the . . . budget problem that the CDCR was under'$ave costs," but acknowledged he was una

of any evidence to support that argument. tdi4-45.) Rogers' mistrust the official explanationg

for the three ten-day lockdown periods does not qualify as evidence adequate to defeat a

supported summary judgment motion. Rule 56; Ande®on U.S. at 249-50, 256; Celote¥ 7 U.S.

at 324;_Adickes398 U.S. at 15%&ee also Arpin, 261 F.3d at 919. He similarly argues:
Defendants admit that the rolling lockdoware design due to reduce [sic] cost saving,
overtime pay, reduction of cost, and vacanitpmss, in-which hampers [sic] Plaintiff's
RLUIPA rights to group wotsp, group pray, and group study, then Plaintiff has stated
a[] RLUIPA claim. 42 U.S.C. 82000cc-1(a) & 42 U.S.C. 81997 [sic].

(ECF No. 81 at9.)

However, at the summary judgment stage, Rogers was required to do more than mere

that
DUt
vare

p

pro|

ly "

a claim.” In support of her Motion, Kuzil-Ruan sulsrihe explanatory Declarations of four Faciljty

B Captains during the relevant time periods, including her own.

The lockdown from May 18, 2010 through May 28, 2010 was required by the
loss of a pair of scissors on Facility Bn May 16, 2010, the medical staff reported to
the Facility B Lieutenant that a pair of scissors was missing from the Facility B Medical
clinid. (Kuzil-Ruan Decl. § 7.) The Lieutant reported it to Captain Kuzil-Ruand.j
Scissors can be used as a weapon. In theipasites have used scissors to stab other
inmates or correctional staffld() As a result, the missing scissors presented a security
threat to the institution.|d.)

The lockdown from June 12 through 22, 2010 was required by the loss of .223
caliber ammunition round on Facility B. (Maldonado Decl. § 6.) By June 12, 2010,
Captain Kuzil-Ruan had left Centine&tate Prison and M. Maldonado was Acting
Captain of Facility B. (Kuzil-Ruan Decf. 4; Maldonado Decl. {1 2-3.) On June 12,
2010, Captain Maldonado was notified that a .223 caliber ammunition round was
missing from Building One on Facility EMaldonado Decl.  6.) Captain Maldonado
was concerned because an ammunition round contains gunpowder and can be used
manufacture a zip-gun or other explosiveide for use as a weapon by inmatesl.)

As a result, the missing ammunition round presented a security threat to the facility.

(1d.

The lockdown from August 17 through August 24, 2010 was required by a
missing dental tool. ([Sais Decl.] 1 6.) the time of the third lockdown, J. Sais was
the Acting Captain of Facility B.l¢d.) The dental tool was described as a dental spatula,
but was actually a six-inc$tainless steel rodld) Such metal tools can be sharpened
and are frequently used by inmates as a weaplh) As a result, the dental tool
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presented a security threat to the institutiorid.) (

As a result of the missing scissors, buldatd dental tool, the Facility Captain
determined that it was necessary to perfammethodical search of every cell and every
inmate on Facility B. (Kuzil-Ruan Decl. 1 10; Maldonado Decl. { 8; Sais Decl. 1 7.)

(ECF No. 74-11 at 8-9.)
Those declarations substantiate that the May, June, and August 2010 lockdowr

implemented to allow a systematic search fotipalar potential weapons. The maintenance of pr

security is not only a legitimate, but@mpelling governmental interest.” Greef6&3 F.3d at 988

(finding a compelling government interest justifggdéson officials' total ban on group worship by hig
security inmates for the purpose of ensuring prison secuaitiy)g Cutter, 544 U.S. at 725 n.13. Th
showing shifted the burden to Rogé¢o create a triable issue basa affirmative evidence beyond t

pleadings that no compelling reason existed. Celdigx U.S. at 324; Andersp#77 U.S. at 256.

Rogers alludes in his opposition to "Interrogatory No. 8" as purportedly substantiatir
"Defendants caused their own problems by overcrowttimgrison system" so that "their own systel
problems then deprived Plaintiff bis RLUIPA rights” (ECF No. 8at 7), but he does not produce 3
interrogatories. Moreover, that argument does not address Kuzil-Ruan's demonstration of co
need for the particular lockdowns. Rogerknaevledges that personnel reductions at CEN affe

the deployment of correctional staff to implement normal programing at the challenged

S

son

h-
At

he

gt
nic
ny
mpe
ctec

tim

irrespective of the causes of the reduced staffiHg. infers that staffing reductions affecting the

availability of security coverage for inmataovements and group assemblies cannot creg
compelling government interest adequate to wassagpension of group religious exercise when
staff shortage is purportedly the result oftitasionally self-inflicted prison overcrowding. Sde

Findley Decl. Exh. A, ECF No. 74-7 at 35-&4CF No. 81 at 9, arguing "no legitimate governm
purpose for the lockdowns exist[s] when mrewding created Defendants|'] problens€ SAC at 6-
7. defendants' "administrative failure" caused theose "a relativism approach to impact their vi
of the 3% to 5% Redirection Plan" to create thiénglockdowns "in-order taleceive the Court," aftg
having "caused their own problems by overcrowdimgattison system.”) However, the RLUIPA dg
not "elevate accommodation of religious observaoees an institution's need to maintain order :

safety." _Cutter544 U.S. at 722-23, 725 n.13; Greeb&3 F.3d at 988. A lack of resources
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adequately monitor and manage inmate group movements and assemblies indisputab

institutional safety and security concerns.

Y I

Rogers creates no genuine issue of materialfhen he simply expresses his hope that "gfter

discovery is granted to Plaintiff" -- an option nowiesly foreclosed in thisase -- that "[t]his Cour

will determine if Defendants have a compelling goweent interest . . ." (ECF No. 81 atc@jng

—F

Harris v. Pate440 F.2d 315, 318 (1971), a distinguishable prisoner civil rights case finding ause

discretion in the trial court's refusal to grant ptdf a continuance to obtain affidavits to support

opposition to defendant's dispositive motion, filed tés® two months afteéhe complaint.) Roger

an

[

represents in his Statement of Facts: "Discovasgsired to show this Court the truth about Protedtant

services." (ECF No. 81 at 5.) That question and any answer to it are immaterial to the

resolution because the Court has already deternia@donfinement to in-cell religious observan

Mot

CES

during lockdown periods "substantially burdened" Rogers' participation in Saturday and Sunddy gr

worship services within the meaning of the RPAL (ECF No. 33 at 13.) The dispositive Moti

guestions are instead whether triable issues o fastithat the suspensions of group religious asse

pn

mbly

were in furtherance of a compelling institutional needred by the least restrictive means. As Kyzil-

Ruan observes:

Plaintiff argues that the lockdowns were instituted for various improper purposes.
(Opp'n at6.) Plaintiff does not subnmityeevidence to support his position, but requests
the Court to re-open discovery to allow him to attempt to uncover evidence of
Defendant's nefarious purpose®rdering the lockdowns.d.) The Court has denied
Plaintiff's motion to re-opediscovery. (ECF No. 87.) &htiff has not submitted any
evidence to rebut Defendant's undisputed evidence that there were compelling
government interests in ordering each of the three ten-day lockdowns. Defendant is
therefore entitled to summary judgment.

(ECF No. 88 at 6.).

The Court finds that Kuzil-Ruan carries Hmrirden to advance undisputed facts that s

10W

suspension of group worship during the weapons searches and the rolling lockdown periods, v

insufficient staff was available both to ensure thetgafed security of the facility and to provide t

he

necessary inmate monitoring required for group ialig exercise, furthered a compelling governmient

interest. Rogers fails to rebut that showing with any countervailing evidence.

4. Least Restrictive Means
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“[1n light of RLUIPA, no longercan [defendants] justify resttions on religious exercise |

simply citing the need to maintain order and security in a prison.” Greed¢.3d at 988-89. While

"prison security is a compelling state interest, andeference is due to institutional officials' expert
in this area,” Cuttes44 U.S. at 725 n.13, more is requiredvoid RLUIPA liability. Officials must
show that they "actually considered and rejecte@ftficacy of less restrictive measures before adoy
the challenged practice.” Warsoldidd8 F.3d at 999. "If prison offigis meet th[is] standard, th
prison regulation passes muster under RLUIPA, regardless of the burden it imposes on
exercise."_Green®13 F.3d 990.

In support of her demonstration that confininiggieus exercise to in-cell during the lockdow
at issue was selected as the least restricteens) Kuzil-Ruan describes the manpower requiren
to control inmate movements and group assembly during normal religious programming:

During normal programming on Facility B, group worship services for all
religions typically takes place in the chapéKuzil-Ruan Decl. { 5.) The chapel for
Facility B Is located within the Facility, big separate from the housing unitkd.) It
is the same building as the canteen, lavalip, and the programming office, where the
Facility Captain, Lieutenant, and Sergeant all have their offices. ([Maldonado Decl.] |
4.) To access the chapel, an inmate nasté his housing unit, cross the yard, and enter
the chapel. (Kuzil-Ruan Decl. § 5.) Thare risks associated with allowing inmates
to be on the yard and torgregate in the chapeld( Inmates are able to barter goods
and services, pass weapons, and communicate gang orders while in the ddgpel. (
Also, any time there are inmates congregatethaarea, there is a possibility of inmate-
on-inmate violence, to which correctional officers must be able to resplhg. (

To attend a particular chapel service thhaplain, with the assistance of inmate
clerks, must place an inmate's name on a llst.af 1 6.) The list is then delivered to
the Inmate Assignment Officer to be included in the Daily Movement Sheet for all
inmates. Id.) The Daily Movement Sheet is then distributed to prison stiaff) If an
inmate has no restrictions that prevemh litom attending chapel, he is permitted to
attend. [d.) At the time appointed for a particular service, inmates on the Daily
Movement Sheet for that service are redebBom their cells and walk over to the
chapel. [d.) At least two correctional officers are on the yard at all times and one
officer will process the inmatdsand out of the chapel.ld)) The officers will do
periodic checks in the chapel to insure Hadety of the inmageand the free staff
volunteers working in the chapelldy)

(ECF No. 74-1 at 7-8.)

Kuzil-Ruan explains the rationale and choioff&ials made regarding group services dur
the weapons searches:

There are five buildings on the [Facility Bard. (Kuzil-Ruan Decl. { 10; Maldonado

Decl. 1 8; Sais Decl. 1 7.) Also, at thame, inmates were being housed in the gym.
(Id.) Prison staff went through every cell in every building, and searched each inmate.
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(Id.) Prison staff also searched the chapel, law library, and program office. (

During each lockdown, the Facility Captain considered whether group worship
was possible. (Kuzil-Ruan Decl. § Maldonado Decl. | 8; Sais Decl. § 8.) Each
Facility Captain filled out a document entdtléProgram Status Report — Plan of
Operation.” (d.) In doing so, each Facility Captalatermined that recreation, canteen
and phone calls would need to be suspended during the sebdgh.Edch Facility
Captain also specifically considered allowing group religious services, before
determining such services were not feasible for two reastm}. (

First, all available correctional staff @ngaged in the search for the potential
weapon. (Kuzil-Ruan Decl. § 11; MaldonadedD | 9; Sais Decl. § 9.) None of the
correctional staff were available to be on the yard or outside the chapel to supervisg
services. Id.) They would therefore not be able to respond to any inmate crimes, such
as theft or violence among inmates. Td pftficers away from the search would have
extended the lockdown, and would have extended the suspension of services such §
normal legal library access and non-critical medical appointmeiut3. (

Second, allowing inmates from differemtiildings within Facility B, or even
from different cells within the same building, to congregate at the chapel would
contaminate the search. (Kuzil-RuaedD Y 12; Maldonado Decf 10; Sais Decl.
10.) Ifinmates from a cell that had n@&dm searched, were allowed to comingle with
inmates from a cell that had been searctiedinmates not yet subject to search could
pass the weapon to the inmates laa already been searchett.)( After making this
determination, each Facility Captain noted in his or her Program Status Report that
religious services were modified to be daH.” (Kuzil-Ruan Decl. Ex. A; Maldonado
Decl. Ex. A; Sais Decl. Ex. A.) Each @tain filled out the Program Status Reports
throughout the lockdownsld)

(ECF No. 74-1 at 9-10.)

"Plaintiff concedes that if an inmate who is pata list attends chapel tlegs a risk he will use¢

the chapel as a way of committing crimes, includimgft or a 'beatdown’ of other inmates. (Rog
Dep. 49:25-50:15.)" (ECF No. 74-1 at 8.) Téaasndisputed facts substantiate that nume
correctional personnel are needed to safely implement the normal programming for group 1
services. When a need arises to prioritize staff distribution in response to penological exigenc
as the type of Facility-wide, labottensive weapons searches that triggered the three ten-day lock

at issue, prison staff must neceflgdre redirected to address the emergency. The search for po

1S

)

ers
[OUS
eligi
es,
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fenti

weapons entailed inspection of every cell aekry inmate and a lockdown to avoid search

contamination through group contact such as for chapel purposes during that process. (Ku
Decl. 1 7, 9, 11-12; Maldonado Decl. 1 6-7, 984&is Decl. 11 6-7, 9-10.) The Declarationg
support of the Motion substantiate that the availability of normal programming routine

unavoidably affected.
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The daily Program Status Reports attachedex$aation exhibits substantiate that Kuzil-RU
and her successor Captains considered the feasibility of permitting religious congregation progt

to continue during the three ten-day lockdowns, as required under GBdehé&.3d at 988 an

Warsoldier 418 F.3d at 999. She summarizes their reasons for suspending those group gath
the least restrictive means to achieve the necessary ends.

All available correctional staff was engagethe search for potential weapons. (Kuzil-
Ruan Decl. § 11; Maldonado Decl. 1 9; Shiscl. § 9.) There was not sufficient

correctional staff available to be on the yard or outside the chapel to supervise services.

(Id.) To pull officers away from the search would have extended the lockdown, and
would have extended the suspension of ses/such as normal legal library access and
non-critical medical appointments. Id{ It also would have put the inmates
congregating in the chapel at riskd.J The inmates and free staff in the chapel could
be the subject of inmate violence or other crimes to which correctional officers would
not be able to respondld()

Additionally, allowing inmates from differebuildings within Facility B, or even
from different cells within the same building, to congregate in the chapel would
contaminate the search. (Kuzil-Ruan DéclL2; Maldonado Decl. § 10; Sais Decl. |
10.) The Captains considered that Bgwaing inmates from a cell that had not been
searched to comingle with inmates froroedl that had been searched, the inmates not
yet subject to search could pass theapon to the inmates who had already been
searched. 1¢.)

(ECF No. 74-1 at 19see id. at 19-20;see Kuzil-Ruan Decl. Exh. A (missing scissors sear
Maldonado Decl. Exh. A (missing ammunition sear8ajs Decl. Exh. A (missing dental instrumen
Kuzil-Ruan similarly substantiates the rationatel decision process for each rolling lockdo

day when religious exercise wasdified. All but oneof the Program Status Report form exhil

an
amr
d

erin

h),
)
wWn

its

indicate religious exercise for each of the affected days was not entirely suspended, but rather

"modified” to be "in cell only." "For each gaof the rolling lockdowns, the Facility Captai
considered and rejected group worship" for lackusficient staff to cover prisoner movements to §
from chapel, and they recorded on the ProgranuSt@eets that religious activity that day would
"in-cell" only, citing Kuzil-Ruan Decl. 116, Ex. Baul Decl. { 5, Ex. A, and Sais Decl. 1 13, Ex
(ECF No. 74-1 at 19-2Gsee also Maldonado Decl. Exh. B.) "Having considered and rejecteq
efficacy of less restrictive means before adoptiegchallenged practice, Defendant and her succe

met the standard under RLUIPA." (lt. 10, citing Warsoldie#18 F.3d at 999, Green&l3 at 990.

Rogers disputes that the choice to restrict teto in-cell only religious exercise during t

lockdowns was the least restrictive means, relying on the Program Status record exhibits sub
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support of the Motion to contend: "Plus, Defendants did not use the least restrictive means|to c

Plaintiff's RLUIPA faith services when otherlfseelp programs were allowed to meet, cant
continued, packages were handed out, and visiting continued per Program Status Report.”

81 at 4, 7: "Defendants allowed self help gragpsonvene, such as: Wellness, KAIROS, AVP,
issued packages, canteen, and visiting during rdbicigdowns," citing specific pages from the Moti

exhibits.) He summarily argues that if those activities were permitted, then "Defendants did no

least restrictive means to suspend Plaintiff's Protestant faith.'at(ld).) In her Reply, Kuzil-Ruah

highlights the evidentiary deficiencies in Rogers' representations and suggests factual dis

Pen
ECF
hnd
DN

USE

finct

between the permitted activities he identified comp&reéte demands on staff associated with grpup

worship gatherings that informed the Facility B Captains' decisions. As she observes:

Plaintiff does not submit any evidence thiase groups posed a similar security risk
during lockdowns. Plaintiff does not submitidence whether there groups met in the
housing units or elsewhere. Plaintiff dorot submit evidence of the numbers of
inmates who attend these sessions. Absentestidence, the fact that Plaintiff points
to other programs that were allowed totbame for short periods of time does not rebut
Defendant's evidence that siid not have adequate security to permit group worship.

(ECF No. 88 at 4-5.)

Kuzil-Ruan demonstrates thahe is entitled toudgment as a matter of law in that bgth

categories of lockdown "further[ed] a compelliggvernmental interest, and d[id] so by the ldast

restrictive means,” Greend13 F.3d at 988, and Rogers raisedriable issue of material fact i
opposition to that showing. As required under th&BA, she substantiates both a compelling inte
to maintain prison safety and security regadiseispension of group religious programming, and

shows the policy to restrict religious exercisentaell only during the lockdowns was adopted o

n
Fest

she

hly

after actual prior consideration and rejection of &fieacy of less restrictive measures." Warsoldier

418 F.3d at 99%ee Greene513 F.3d at 988-89; Cuttés44 U.S. at 725 n.13. It is not the province

of the Court to second-guess operational requiremetiis\prisons or to substitute its own assessnjent

of staffing needs and staff allocations to ensureséifiety and security of ¢hinstitution, its staff, an

the inmates.See Thornburgh v. Abboit490 U.S. 401, 407-08 (1989) (courts must give approp

deference to prison officials becatse judiciary is 'ill-equipped' to deal with the difficult and delic

problems of prison management") (citation omitted); Cufié4 U.S. at 723 ("Lawmakers supporti
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RLUIPA anticipated that courts would apply the Adtandard with ‘due deference to the experig
and expertise of prison and jail administrators' ") (citation omitted).

Kuzil-Ruan's Rule 56 showing shifted the ¢b&in to Rogers to establish facts beyond
pleadings that show there remains a triable issdespfited material fact on his RLUIPA claim so t}

summary judgment is not appropriate. Celpts7 U.S. at 324; Adicke898 U.S. at 157. He falls f3

short of that obligation when he summarily s "Plaintiff has shown facts by [unspecifig
exhibits" that require summary judgment be ddron grounds "Defendardse not willing to providg

this Court and Plaintiff with key names ofqgpe involved in each three ten day lockdowns

LNCE

the
hat
1§

d]

And

Defendants have given bad faith declarations to suppartactions . . . ." (EF No. 81 at9.) WithouL
rs'

making factual findings on the merits, the Court bassidered all the evidence before it. Rog
opposition arguments rely on conclusory allegatiomsene speculation rather than probative evidg
on which a jury could reasonably rely to find in his favor. Anderd@id U.S. at 249-50; Taylo880
F.2d at 1045. His renewed calls tbe Court to reopen discoveryeate no genuine issue of matef
fact for trial. Accordingly, Kuzil-Ruan's Motion GRANTED.

D. Availability Of Damages

As an alternative argument to narrow the éssshould the Court deny her Motion, Kuzil-RU
contends she is entitled to a summary adjudication that damages are not an available remedy
RLUIPA. (ECF No. 74-1 at 20.) Inasmuch as @ourt finds she is entitled to summary judgmern
a matter of law on the RLUIPA claim for the reasons discussed above, it need not reach this

E. Plaintiff's Ex Parte Application

On January 25, 2013, about ten days after this Court issued its Order taking the fully-
summary judgment motion under submission (ECF No. 89), Rogers filed an Ex Parte App
seeking a "protective order for the court to distebarders, notice, and judgments,” citing Fed.R.Ci
83.3(f). (ECF No.92.) He declares thatliebnot receive the Court's November 15, 2012 Rentide
and extension of time continuing the Motiaahing from December 17, 2012 to January 22, 2013
January 18, 2013 (ECF No. 75), whHenreceived defendant's Reply to his Opposition. He argue
"Defendants or this Court's clerk have intentionatiierfer[rled with Plaintiff's reception of thi

Court[']s Nov. 15, 2012 Rand notice," and that he "filed, Dec. 7, 2012, Opposition without kno
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of this Court's Rand Notice." (ECF No. 92.)

However, not only does the docket memorialize tAiinon-registered users [were] served

a

U.S. Mail Service" with the November 15, 2012 Ord@&CF No. 75), but also Rogers was provided with

proper Ran@dvisements along with Kuzil-Ruan's Motion papers served November 13, 2012 (E

74-2), removing any concern his purportedliabed receipt of the Court's redundant Raatice in any

way prejudiced the preparation of his summary judgment opposition. Moreover, the one

continuance of the hearing date had no effect oalilisy to marshal the evider, as discovery closgd

CF 1

mo

on October 15, 2012. (ECF No. 4F)nally, any prospective instruction regarding the requiremgents

of Fed.R.Civ.P. 83.3(f) is unnecessary, as the resalati this Motion disposes of all parties and

claims in this action. Accordingly, the Ex Part ApplicatioDEENIED as both without merit and modt.

[ll.  CONCLUSION AND ORDER

For all the foregoing reason$,|S HEREBY ORDERED Defendant's Motion For Summa
Judgment iISGRANTED, disposing of all remaining claims and defendants in plaintiff's Se
Amended Complaint. The Clerk of Court shall enptelgment in favor of defendants and dismiss
action in its entirety, without leave to amend.

IT 1S SO ORDERED.

DATED: February 26, 2013

all

Y
Conc

[his

HON. IRMA'E. GONZALE
United States District Judge
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