Morey v. Louis Vuitton North America, Inc. et al
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

DEANNA MOREY, an individual, on CASE NO. 11¢v1517 WQH
behalf of herself and all others (BLM)
similarly situated,
o ORDER
Plaintiff,
VS.
LOUIS VUITTON NORTH

AMERICA, INC., a Delaware
corporation,

Defendants

HAYES, Judge:

The matters before the Court are tinopposed Motion in Support of Award
Attorney’s Fees, Costs, and Incentive AdéECF No. 65), and the unopposed Mot
for Final Approval of Class Action SettlemdBCF No. 68), filed by Plaintiff Deann
Morey.

BACKGROUND

On May 20, 2011, Plaintiff Deanna Moregn) behalf of heedf and all others

similarly situated, initiated this action by filing a class action Complaint ag
Defendant Louis Vuitton North America,dn(“LVNA”) in the Superior Court of
California, County of San Diego. (EQFo. 1-1 at 5-12). Rintiff alleged thal
Defendant violated California’s Song-BeleCredit Card Act, Cal. Civ. Code
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1747.08, by requesting and redimg personal identificain information when shoppe
used a credit card for purchases at Louis Vuitton retail stor@s. July 8, 2011
Plaintiff removed the action to this Court.

On July 11, 2011, the Honorable Names Lorenz sua sponte remanded
action to the state court, finding thidite amount in controversy did not exce
$5,000,000 — the amount required for origipaisdiction to vest with this Cou
pursuant to the Class Action Fairness Act of 2005 (“CAFA”), 28 U.S.C. se
1332(d). (ECF No. 3). Defendant filadMotion for Reconsideration (ECF No. ¢
which the Court denied. (ECF No. 7).

On July 21, 2011, Defendainitiated an appeal to the Court of Appeals for
Ninth Circuit from the Court’s July 11, 2011 Order. (ECF No. 9). On Januar
2012, the Ninth Circuit reversed, holding ttis# Court erred in finding that the amot
in controversy requirement under CAH#ad not been satisfied. (ECF No. 16).

On February 10, 2012, Deferddiled an Answer to the Complaint. (ECF N
20). On February 17, 2012, the Magistraielge issued a Rule 26 scheduling O
(ECF No. 21), and discovery commenced.

On August 17, 2012, Plaintiff filed tHarst Amended Class Action Complai
— the operative pleading in this case — in which Plaintiff alleges:

Defendant operates rdtatores throughout the United States, including

California. Defendant \A&iband is, engaged ia pattern of unlawful
business practices whereby it utilizesustomer information capture card

The Song-Beverly Credit Card Act provides:

[N]o person, firm, partnershigssociation, or corporation
that accepts credit cards for the transaction of business shall do
any of the following: ...

Request, or require as a condition to accepting the credit
card as payment in full or in part for goods or services, the
cardholder fo provide personal idification information, which
the person, firm, partnershigsciation, or corporation accepting
the credit card writes, causes tovadtten, or otherwise records
upon the credit card transaction form or otherwise....

Cal. Civ. Code § 1747.08.
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which contained preprinted spacesdaedit card customers to write their
respective: (tl) name; (ii) email addee (iii) address ficluding ZIP code);

(iv) birth date; (iv) home telephone nimber; and (v) mobile telephone
number. It was, and is, Defendartdicy and practice to request credit
card customers to write their respectlvgogersonal identification information
upon the customer information captureacarthe form of their: (i) names;

(i) email addressesu_lp addresses; (iv) bilt dates; (iv) home telephone
number; and (v) mobile telephone numiand to subsequently enter such
information into its electronic cuminer database at the point-of-sale.
Dtefe?_dani['s acts and practices layein alleged were at all times
intentional.

(First Amended Class Action @wplaint 2, ECF No. 32 at 2). Plaintiff proposed

| to

prosecute this action on behalf of “all pams from whom Defendant collected persgnal

identification information in conjunctionitih a credit card purchase transaction

At a

California retail store during the periodtohe beginning May 23, 2010 and continuing

through the date of trial....Td. T 21.
On August 31, 2012, Defenddiled a Motion to Dismiss. (ECF No. 33). ¢

September 28, 2012, Plaintiff filed a Motifor Class Certification. (ECF No. 37).
The parties filed opposition and reply briefeach motion. (ECRos. 36, 42, 50, 51).

On October 2, 2012, Judge Lorenz recused himself from this case and
Hayes was assigned. (ECF No. 40).
On February 13, 2013, after seake settlement and case managem
conferences, the Magistrate Judge issaedOrder indicating that the parties I
reached a tentative settlement. (ECF No. 56).

On February 29, 2013, Plaintifidd an unopposed Motion for Prelimingry

Approval of Class Action Settlement, accompanied by the declaration of Plai
counsel, Gene J. Stonebargand several exhibits. (ECF No. 62). On August
2013, the Court issued an order tl{a) preliminarily gproved the settlemel
agreement; (2) provisionally certified thesda(3) conditionally certified Plaintiff g
Class Representative; and (4) appointdnebarger Law, APC and Patterson L
Group, APC as Class Counsel. The Aud3s2013 Order ordereubtice and provide
detailed information to class membeegarding their rights under the Settlem
Agreement. (ECF No. 64).
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On October 30, 2013, Plaintiff filed a Motion in Support of Award of Attorng
Fees, Costs, and Incentive Award (“Motilmm Attorneys’ Fees”). (ECF No. 65).
On December 5, 2013, Plaintiff filed a klan for Final Approval of Class Actio
Settlement. (ECF No. 68).
On December 12, 2013, the Court helidianess hearing. (ECF No. 69). |
Class members appeared.
TERMS OF THE PROPOSED SETTLEMENT

BY’S

The proposed settlement class (the $Sfa consists of “all persons who made

a credit card purchase at a [Louis Vuitton] store in California during the period
May 20, 2010 to JanuaB8, 2013 and who were requeste@nd did provide person
identification information, excluding traastions where such personal identificat
information was collected for shipping, deliyeservicing or repairing of the purchas
merchandise or for special orders or paid holds.” (ECF No. 62-1 at 24).
l. Class Benefits

“Class members have been presented thi2lopportunity to submit a claim f¢
a Merchandise Credit. The Settlementfistrator received 23,876 timely clain
Thus, these 23,876 individuals who timely submitted a valid claim will reg

Merchandise Certificates in the amount of $4#°00(Declaration of Matthew J.

McDermott - Class Administrator, ECF No. 68-3 1 10).

fron
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ed
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eive

“The Merchandise Certificates will be gofod all purchases at stand-alone Lopis

Vuitton retail stores in California, may notb@mbined, are fullyransferable, and hay
a one-year expiration on use. The MerchaadCertificates cannot be redeeme
leased store locations within departmentes.” (ECF No. 62-at 10) (citing Exh. 1
Settlement Agreement, 8 I1I(C)).

[I.  Class Notice

“In compliance with the Court’s Prelimary Approval Order dated August 1

2 Under the Settlement, the actual amaafreach Merchandise Certificate wiill

be $1 million divided b)ll the_total_n_umberqéﬂali ing claims rounded down to tt
nearest whole dollar. $1 million divided by 23,876 is $41.88.
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2013 ... LVNA provided notice to the Classaur ways: Direct Email Notice, Dire¢

Mail Notice, Publication Notice and Websltmtice. The Class Notice ... describ
inter alia, the claims in tHawsuit, the terms of the Settlement, and the procedurg
objecting to the Settlement and for elegtito be excluded from the Class and
Settlement. The Notice also informed Classmbers that they are permitted to apy
at the Fairness Hearing on December 12, 26itl3gr with or without counsel. LVNA
provided Class members with sufficientioe of the Settlement.” (ECF No. 68-1
8-9).
A.  Direct Email Notice

“On September 13, 2013, the SettlemAdministrator emailed the Summalry
Email Class Notice ... to all Class memHbersvhom LVNA has avalid email address.

19%
o

S for
the

jear

at

. The Settlement Administrator sent the Email Notice to 221,717 Class membpers.

As of December 3, 2013, 296 email noticesre returned as undeliverableé.

(McDermott Decl. Exh. 2, ECF No. 68-5 {1 3,7).
B. Direct Mail Notice

“On September 13, 2013, the Settlemé&aministrator mailed a postcar

containing the Summary Postcard Clasdi®én... to all class members for whc
LVNA has a valid mailing address and whorev@ot sent the Summary Email Cla
Notice.... The Settlement Administratonsthe Summary Postcard Notice to 106,(
Class members.... As of December 3, 2@1245 postcard notices were returnec
undeliverable.... The Settlement Admirnagor re-mailed 233 postcard notices
forwarding addresses provided by the U.S. &d¢rvice, of which 14 were return
a second time.” (McDermott Decl. Exh. 1, ECF No. 68-4 1 3,7).

C. Publication Notice

“On September 24, 2013 and Sapber 30, 2013, LVNA published tf
Publication Notice ... in the Los AngelasdaSan Francisco editions of USA Toda]
(McDermott Decl. Exh. 3, ECF No. 68-6 { 4).
1

-5- 11cv1517 WQH (BLM)

11”4

SS
D01
| as
to




© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

D.  Website Notice

“Prior to September 13, 2013, thettBament Administrator established
settlement-specific website, located vavw.lvhasettlement.con(the ‘Settlemen
Website’) for Class members to visit and fesformation about the case. The web
has an online claim filing and email cant capabilities. Additionally, downloadal
copies of the Preliminary Approval Ordéigng Notice, Settlement Agreement, g
Claim Form are available on the websitthe downloadable Claim Form and onli

filing capability were disabled aftethe November 13, 2013 filing deadline.

(McDermott Decl., ECF No. 68-3 1 5).
[ll.  Objections to and Exclusions From the Settlement
“Pursuant to the Court’s Preliminadpproval Order, Class members we¢

Lo

Site
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required to file and postmark any objectidaghe proposed settlement on or before

November 13, 2013. Similarly, Class meardwishing to opt out of the settleme

were required to mail a lettelecting to exclude themselvieeam the Class on or befo
November 13, 2013. There have been nedigns and only send7) valid request
to be excluded.” (McDermott Decl., ECF No. 68-3 {1 8-9).
IV. Attorney’s Fees, Costs and Incentive Fee Award

“The Preliminary Approval Qiter appointed Plaintiff Deanna Morey as the C
Representative, and the law firms abi&tbarger Law, APC and Patterson Law Grd
APC as Class Counsel. Plaintiff filedridotion for Attorney’s Fees|,] Costs af
Incentive Award on October 30, 2013, fourté&A) calendar days prior to the Clg
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members’ objection deadline. [The] Cld8Jepresentative applied for an incentive

award of $5,000, and $375,000 in attorndgiss and costs to Class Counsed”
DISCUSSION
l. Class Certification
Plaintiff seeks certification of a settlenteclass under Federal Rule of Ci
Procedure 23(b)(3). “To obtain certification of a class action ... under Rule 23

Vil
(b)(3]

a plaintiff must satisfy Rule 23(a)’'s prerequisites of numerosity, commonality,
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typicality, and adequacy of representatiorg enust also establish that the question
law or fact common to class membersgaminate over any quesns affecting only
individual members, and that a class action is superior to other available meth
fairly and efficiently adjdicating the controversy.” Amgen Inc. v. Connectic
Retirement Plans and Trust Funds U.S. , 133 S. Ct. 1184, 1191 (2013) (inte

citations omitted). In this case, theo@t previously preliminarily certified the

proposed settlement class. (ECF No. 64HP-At that time, the Court concluded tf
the proposed class satisfied the numerpsiiynmonality, typicality, and adequacy
representation requirements of Rule 23(d). The Court also found that the propos
class satisfied the predominance and sopéyirequirements of Rule 23(b)(3). N
party or class member has objected to cedifon of the settlement class. The Cq
reaffirms its prior certification of the class for purposes of settlement.

A list of those putative Class members wWiawe timely elected to opt out of t
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Settlement and the Class, and who are therefore not bound by the Settlement, |

provisions of the Settlement Agreement, ider and the final Judgment to be ente
by the Clerk of the Court hereon, has bselnmitted to the Court in the Declaration
Matthew J. McDermott, filed indvance of the Final Approval Hearing. All other ClI
members (as permanently certified below) dabubject to all of the provisions of t
Settlement, the Settlement Agreement, thidgdrand final Judgmeto be entered b
the Clerk of Court.
[I.  Notice

Notice to the putative Class memberswamprised of individual mailed ar
emailed notice to all known Class membarsl steps taken to provide notice
unknown Class members. The Court finds thiatnotice (i) constituted the best not
practicable under the circumstances, (ii) constituted notice that was reas
calculated, under the circumstances, pprese the putative Class members of
pendency of the action, and of their righbtgect and to appear at the Final Appro
Hearing or to exclude themselves frdhre Settlement, (iii) was reasonable 3
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constituted due, adequate, and sufficientaoto all persons entitled to be provio
with notice, and (iv) fully complied witdue process principles and Federal Ruls
Civil Procedure 23.
[ll. Fairness of the Settlement

A. Legal Standard

Courts require a higher standard dfriass when a settlement takes place [
to formal class certification to ensure class counsel and Defehdae not colludef
in settling the caseHanlon v. Chrysler Corp.150 F.3d 1011, 1026 (9th Cir. 199
Ultimately, “[tlhe court’s intrusion uponvhat is otherwisea private consensu
agreement negotiated between the parties lBowsuit must be limited to the extg
necessary to reach a reasoned judgmenthibaagreement is not the product of fra
or overreaching by, or collusion betwedhge negotiating parties, and that |
settlement, taken as a whole, is fair, ozeable and adequatedtbconcerned. Officers

for Justice v. Civil Serv. Comm’'688 F.2d 615, 625 (9th Cir. 1982). “The questi

[the Court] address[es] ot whether the final producbuald be prettier, smarter ¢

snazzier, but whether it is fair, @guate and free from collusiontHanlon, 150 F.3d at

1027.

ed
of

U

rior

Al

nt
wud
he

on

Courts consider several factors when determining whether a pro

“settlement, taken as a wholks, fair, reasonable and eguate to all concerned.

Rodriguez v. West Publ'g Carp63 F.3d 948, 965 (9th Cir. 2009upting Hanlon

ose

150 F.3d at 1027). These factors may include one or more of the following: (1) th

strength of the plaintiff's case; (2) the risk, expense, complexity, and likely dura
further litigation; (3) the risk of maintaing class action status throughout the trial;
the amount offered in settlement; (5) the ekt discovery completed and the std
of the proceedings; (6) the experience amvs of counsel; (7) the presence o
governmental participant; and (8) theacgon of class members to the propo
settlementLinney v. Cellular Alaska P’shjd51 F.3d 1234, 1242 (9th Cir. 1998
alsoTorrisiv. Tucson Elec. Power C&.F. 3d 1370, 1376 (9th Cir. 1993) (holding t
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only one factor was necessary to demonstitadt the district court was acting with

its discretion in approving the settlement).
B. Analysis

1. The strength of the case and thesk, expense, complexity, ang

likely duration of further litigation

To determine whether the proposed settiemsefair, reasonable, and adequg

the Court must balance against the risksooftinued litigation (including the strengt

in

te,
hs

and weaknesses of Plaintiff's case), the bhénafforded to members of the Class, and

the immediacy and certainty af substantial recoveryln re Mego Fin. Corp. Segc.

Litig., 213 F.3d 454, 458 (9th Cir. 2000).

The court shall consider the vagaries of the litigation and compare the

significance of immediate recove%/m%/ of the compromise to the mere
ossibility of relief in the future, aftgrotracted and expensive litigation.

n this respect, ‘It has been held profetake the bird in hand instead of

a prospective flock in the bush.’

Nat'l Rural Telecomms. Coop. v. DIRECTV, |21 F.R.D. 523, 526 (C.D. Cal.

2004).

Plaintiff asserts that the settlement ig &nd reasonable in light of the ris
expense, complexity, and likely duratiorfaifther litigation if the case were to proce
to trial. (ECF No. 68-1 at 15-16). Specdlly, Plaintiff asserts that “the uncertain
as to whether consumers’ voluntarinessistitutes an affirmative defense cree
substantial risk for both sidesId. at 16 (citing Declaration of Gene J. Stonebar
ECF No. 68-2 § 5). Plaintiff acknowledgéhe expense and length of contind
proceedings necessary to prosecute litigation against LVNA through trial an

K,
ed

ty
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ger,
led
d

appealsld. Inreaching a settlement, Plaintifid@so taken into account the uncertain

outcome and the risk of any litigation, “espdgian complex actions such as this Clg
Action, as well as the difficultseeand delays inherent ingulitigation. This litigation
involves complex class action issues, whiakhuld involve protracted risky litigatio
if not settled.”Id. Given these risks, the Court ags that the actual recovery throu
settlement confers substamtenefits on the class that outweigh potential reco
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through full adjudication.
2. The stage of the proceedings
In the context of class action settlemeats)ong as the parties have suffici
information to make an informed decision about settlement, “formal discovery

a necessary ticket to the bargaining tableifiney, 151 F.3d at 1239 (quotirlg re

Chicken Antitrust Litig. 669 F.2d 228, 241 (5th Cir. 1982)) (internal quotatijons

omitted). In this case, thgarties have engaged in faahdiscovery, “allowing Clas

Ul

Counsel and counsel for LVNA to sufficinevaluate their positions’ strengths gnd

weaknesses, and the probabtpense of taking this case to trial.” (ECF No. 68-
18). In addition to conducting discoverihe parties have engaged in extens
settlement discussions through the courskeistase, including a settlement confere
with a Magistrate Judge. The case waglfile San Diego Supen Court in May of

2011, and the parties reached a tentatittkesgent on February/l, 2013. The parties

extensive investigation, discovery, antdbsequent settlement discussions during
time weigh heavily in favor of granting final approval.
3. The settlement amount
To assess whether the amount offered is fair, the Court may compa

settlement amount to the parties’ estimates of the maximum amount of da

recoverable in a successful litigatiom re Mego Fin. Corp. Sec. Litig213 F.3d af

[ at
Sive

nce

that

re tr

mag

459. While settlement amounts that are close to the plaintiffs’ estimate of dgmag

provide strong support for approval of thétlseent, settlement offers that constit
only a fraction of the potential recovery do not preclude a court from finding th
settlement offer is fairld. (finding settlement amount constituting one-sixth of

te
At the
the

potential recovery was fair and adequate). Thusrictistourts have found th:

t

settlements for substantially less than tlentiffs’ claimed damages may be fair and

reasonable, especially when takingoiraccount the uncertainties involved
litigation. See Shames v. Hertz Corplo. 07-CV-2174-MMA(WMC), 2012 WL
5392159 at *6 (S.D. Cal. Nov. 5, 2012).
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The Complaint in this case alleges teath Class member is entitled to a ¢
penalty for each violation of California @i Code section1747.08(e) in amounts of

Vil

up

to $1,000 per violation. (ECF No. 1-1 at 1The proposed settlement provides Class

members with Merchandise Certificates et approximately $1 million. Divide
by the 23,876 Class members, the settlepevides a $41.00 Merchandise Certific

d
Ate

to each Class member. Given the risk, @spge complexity, and duration of further

litigation, the Court finds that the amoumniteterms of the proposed monetary bene
to the Class members are fair and reasonable.
4, Whether the class has beenifdy and adequately represented
during settlement negotiations
Counsel who represented the class included experienced attorneys at Stor
Law, APC and Patterson Law Group, AP®oth firms are “very experienced
consumer class actions” and “have represemifions of consumers in numerous cl:
actions asserting violations of Califorrsa&onsumer-protection statutes, including
Song-Beverly Credit Card Act of 1971.” (ECF No. 68-1 atsk®& als&CF Nos. 65-3
65-5). Plaintiff's attorneys are well qualifi¢o conduct this litigation and to assess
settlement value. The Court finds ththe Class has beenidg and adequatel
represented during settlement negotiations.
5. The reaction of the class to the proposed settlement
The Ninth Circuit has held that the number of class members who obje
proposed settlement is a factor the Caudly consider in its settlement appro

analysis. Shames2012 WL 5392159 at *8 (citintylandujano v. Basic VegetabLe

Prods. Inc, 541 F.2d 832, 837 (9th Cir. 1976)). The absence of a large num
objectors supports the fairness, reason@sgnand adequacy of the settlemddt;
In re Austrian & German Bank Holocaust Liti@0 F. Supp. 2d 164, 175 (S.D.N.
2000) (“If only a small number of objections are received, that fact can be viev
indicative of the adequacy of the settlemenBYyd v. Bechtel Corp485 F. Supp. 61(
624 (N.D. Cal. 1979) (finding “persuasive” tifact that 84% of the class filed r
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opposition).

In this case, Class Notice was given (githy Direct Email Notice or Direct Maj

Notice) to approximately 327,718 potentiala€ members. (ECNo. 68-1 at 9)
Notice was also given by publication and by websitd. There have been 1
objections, and only severgugests to be excludetll; see alsdcDermott Decl., ECF
No. 68-3 {1 8-9. The lack of objecticasd the small number of Class members
opted out of the settlement, compared to the large number of Class membe
received Notice, favors approval of the settlement.
6. Absence of collusion in the settlement process

In addition to the above consideratiotiee Court has an obligation to “satis
itself that the settlement was not the product of collusi@rdwning v. Yahoo! In¢
No. 04CV01463(HRL), 2007 WL 4896699, at *@8.D. Cal. Nov. 16, 2007). In th
case, the proposed settlement is the proditextensive negotiations conducted
arm’s-length among counsel and a well-respechediator.” (ECF No. 68-1 at 1¢
Participation of a mediator is not dispositive, but is “a factor weighing in favor
finding of non-collusiveness.In re Bluetooth Headset Prods. Liab. Li{i§54 F.3d
935, 948 (9th Cir. 2011 Amunrud v. Sprint Commc’ns C@012 WL 443751, at *1(
(D. Mont. Feb. 10, 2012) (finding absencesigns of collusion based, in part,
mediator’s participation)n re HP Laser Printer Litig.2011 WL 3861703, at *12-1
(C.D. Cal. Aug. 31, 2011) (same).

The case has been “hotly contestedssiits inception in May of 2011...." (EQ
No. 68-1 at 19). Class counsel for LVN#as demonstrated that they were f
prepared to litigate this case through final judgment. The Court is satisfied tf
settlement process did not involve collusion.

7. Class Action Fairness Act Considerations

When applicable, special considipas arise in cases involving coup
settlements. CAFA allowsapurt to approve a coupon settient “only after a hearin
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to determine whether, and making a wntténding that, the settlement is fjr,
|

reasonable, and adequate for class mesrib28 U.S.C. 8§ 1712(e). Although the “f
reasonable, and adequate” standard isticknto that contained in Rule 23(e)(!

ir

),

“several courts have interpreted sentil712(e) as imposing a heightened level of

scrutiny in reviewing such [coupon] settlement$rue v. Am. Honda Motor Co749
F. Supp. 2d 1052, 1069 (C.D. Cal. 2010) (cit®ympfuel Techs., Ing. DHL Express
(USA), Inc, 463 F. 3d 646, 654 (7th Cir. 2006)gueroa v. Sharper Image Corp17
F. Supp. 2d 1292, 1321 (S.D. Fla. 2007)). lilse, Rule 23 itself may require clos
scrutiny of coupon settlementSeeFed. R. Civ. P. 23(h), 2003 Advisory Commiti
Notes (“Settlements involving non-monetargyisions for class members also dese
careful scrutiny to ensure that these provisitwange actual value to the class.”). Bef
granting final approval, the Court “must discern if the value of a specific co
settlements reasonable in relation to thelwa of the claims surrenderedTrue 749
F. Supp. 2d at 10609.

The Court must determine whether CAFR#p&es to the settlement in this ca
Although CAFA defines othdaerms, it does not define what constitutes a “coup
See28 U.S.C. §1711. Courtsvmoften blurred the distinction between “coupons”
“vouchers.” However, they are not equivaleSee Foos v. Ann, IndNo. 11¢cv2794
L(MDD), 2013 WL 5352969, at *2 (S.D. Cal. Sept. 24, 2013).

The distinction between a coupondaa voucher is that a coupon is a
discounton merchandise or service$fered by the defendant and a
voucher provides fdiree merchandise or services.... A coupon requires
a class member to purchase a produdervices angay the difference
between full price and the coupon discount.... In contrast, a voucher is
more like a gift card or cash where thés an actual cash value, is freel
transferable, and does not require the class members to spend an
additional money in order to readi the benefits of the settlement.

The terms of the proposed settlement agreement provide that the
individuals who timely subitted a valid claim will receive Merchandise Certifica

in the amount of $41.00. (McDermott De@&CF No. 68-3 1 10):The Merchandise

-13- 11cv1517 WQH (BLM)
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Certificates will be good for all purchasestind-alone Louis Vuitton retail stores

n

California, may not be combined, are fullgnsferable, and have a one-year expira]tion

on use. The Merchandise Certificates carbotredeemed at leased store locat
within department stores.” (ECF No. 62at110) (citing Exh. 1, Settlement Agreeme
8 III(C)). Plaintiff contends that th&lerchandise Certificates are not “coupo
because they provide dollar-for-dollar valuelare “properly characterized as akir
cash.” (ECF No. 65-1 at 26). At tli@ecember 12, 2013 fairage hearing, Clas
Counsel stated that there are several ittansale at Louid/uitton retail stores ir
California that are priced below $41.00. GAass member would keble to use th
Merchandise Certificate to acquiieee merchandise, and walinot be required t
spend any additional moneyonder to realize the benedif the settlement. The Cou
finds that the Merchandise Certificatg® vouchers and nobupons, and CAFA dos

not apply.
However, eveiif CAFA applied here, the Court has undertaken the “height

ons
nt,
NS’
to

S

1%}

|}

rt
S

ened

analysis” required by the statute. Specifically, the Court has satisfied CAFA’s

requirement that a hearing be heatd ghe Court’s findings be in writinggee28 U.S.C.

§ 1712(e). The Court isatisfied that the settlement in this case does not viplate

Congress’s concern that in many cases “cela® awarded lardgees, while leaving
class members with coupons or other awafdistle or no value.” Pub. L. No. 109-]
119 Stat. 4, 8 2(a)(3).

C. Conclusion

The Court finds that the settlement fisndamentally “fair, adequate alt
reasonable” under Rule 23(e), and that nioleswce of collusion exists. The Col
grants the Motion for Final Approval of Class Action Settlement (ECF No. 68).

IV. Motion for Attorney’s Fees & Costs

The parties have agreed upon an award of $375,000.00 in attorney’s fe

costs, and a $5,000.00 incentive award tontdo@ed Plaintiff, Deanna Morey. (EC

-14 - 11cv1517 WQH (BLM)
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No. 65-1 at 8). “This compmoise was reached by the parties to avoid further litiga
of these issues and a contested fee motldnder no circumstances will any of t
proposed fees and costs diminish the patmihie Class.” (Stonebarger Decl., ECF |
65-2 1 4).

A. Relevant Law

Rule 23(h) of the Federal Rules of CRrocedure provides that, “[i]n a certifig

class action, the court may award reasonatdeneys’ fees and nontaxable costs
are authorized by law or by tiparties’ agreement.” Fed. Riv. P. 23(h). “Where |
settlement produces a common fund for theelfie of the entire class, courts ha
discretion to employ either the lodestarthusl or the percentage-of-recovery methc
In re Bluetooth654 F.3d at 942.

“The lodestar figure is calculateaoly multiplying the number of hours th
prevailing party reasonably expended tbe litigation (as supported by adequ
documentation) by a reasonable hourly ratetfe region and for the experience of
lawyer.” 1d. After computing the lodestar figutlg district court may then adjust t
figure upward or downward taking into considtion twelve “reasonableness” factg
(1) the time and labor required; (2) the noveltyg difficulty of the questions involve

(3) the skill requisite to perform the legahdee properly; (4) the preclusion of other

employment by the attorney due to acceptaridbe case; (5) the customary fee;
whether the fee is fixed or contingent; (iMe limitations imposed by the client or t
circumstances; (8) the amount involved and the results obtained; (9) the exp¢
reputation, and ability of the attorneys; (10) the “undesirability” of the case; (1

nature and length of the pesfsional relationship with theient; and (12) awards in

similar cases.Moralesv. City of San Rafagb6 F. 3d 359, 363 n. 8 (9th Cir. 199

ition
he
NO.

14

d
that

} >

ve
d.”

e
ate
the
he

rs:
d;

(6)
ne
Brienc
1) the

).

The hours expended and the rate shbalsupported by adequate documentation

and other evidence; thus, attorneys workingases where a lodestar may be emplc
should keep records and time sheets danimg their work and time spentlensley
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_Us._,  ,131S.Ct. 2205, 2216 (2011).

v. Eckerhart 461 U.S. 424 (1983). But as the Sarpe Court has noted, trial cou
may use “rough” estimations, so longthsy apply the correct standarBox v. Vice

B. Analysis

The Court applies the lodestar methoddtculate and evaluate attorneys’ fe
Plaintiff provides the Court witdeclarations from Gene 3tonebarger and James
Patterson in support of the Motion for Attorneys’ Fe&@eeECF Nos. 65-2, 65-3, 65
4, 65-5). Class counsel calculated their sadeusing current billing rates for the fi
attorneys who worked on this ca$€50 per hour for Gene Stonebarger; $500 p
hour for Richard D. Lambert, an assoc@iftStonebarger Law, APC; $350 per hour
Elaine W. Yan, an associate of Storglea Law, APC; $675 per hour for James
Patterson of Patterson Law Group, ARGd $675 per hour for Allison Goddard

1S

es.

Patterson Law Group, APC. (ECF No. 65-1 at 15-16). Plaintiff asserts that th

requested rates are reasonéeleause “[d]istricfc]ourts have, onumerous occasion
‘found reasonable attorneys fees based @s 1af $650 for partmeservices [and] $50
for associate attorney service$’ (ECF No. 65-1 at 16) (citingraigman v. AT&T
Mobility LLC,No. C-06-0462 MHP2011 WL 672648, at*5 (N.D. Cal. Feb. 16, 201
Suzuki v. HitachiNo. C 06-7289 MHP, 2010 WL 956896, at *3 (N.D. Cal. Mar.
2010)). The Court finds that the hourly rates charged are reasonable.

Class Counsel contends that thegd spent approximately 394.6 hours| i

prosecuting this action at the time the Matifor Attorneys’ Fees was filed.S¢e
Stonebarger Decl., ECF No. 65-8;fPatterson Decl., ECF No. 65-8)] Stonebarge
Law, APC has expended 214.1 h®and $2,524.05 in costéStonebarger Decl., EG
No. 65-2 | 6). Patterson Law Group,@Ras expended agpimately 180.5 hour
and $3,004.25 in costs. (Patterson Decl., ECF No. 65-4  5). Class Counsel
provided detailed time recordsyt instead provides genesammaries of each firm’
billing time. (SeeECF Nos. 65-2 at 4-5; 65-4 at 3-5). The summaries and declar

- 16 - 11cv1517 WQH (BLM)
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provide a sufficient showing of the hours counsel performed on this case.

October 30, 2013, when the Motion for Attorsélyees was filed, Class Counsel’s tc
fee lodestar in this action was $242,057.%8tonebarger Decl., ECF No. 65-2
Patterson Decl., ECF No. 65-4 { 5). d¢iddion, Class Counsikld expended $5,528.1

in un-reimbursed expenses in the prosecudfdhis action, which brought the lodest

to $247,585.80.d.

As previously noted, courts may enharthe lodestar figure with a multiplig
Plaintiff requests a multiplier of approximatelys1 in order to bring the lodestar
$247,585.80 to a total fee award of $375,000.B@ving considerethe factors fol

of

enhancing the lodestar in this action, @wurt finds that counsel has displayed sk\ijLin

presenting the claims; bore some risksbrmging this action; the Class recei
benefits because of the action; and tlygiested fee will not chuce the Class membet
recovery. For these reasons, the Coutt @nhance the lodestar figure with t
requested multiplier of 1.5.

C. Conclusion

The Court approves the award of ateys' fees, as well as Class Couns{
request for litigation costs and expessin the total amount of $375,000.

V. Class Representative Award

In assessing the reasonableness of an iiveeaward, several district courts|i
the Ninth Circuit have applied the five-factor test set fortvam Vranken v. Atl.

Richfield Co, 901 F. Supp. 294, 299 (N.D. Cal. 1995), which analyzes (1) risk {
class representative in commencing a classradoth financial and otherwise; (2) t

_ 3 Class Counsel further stated that atttme the Motion for Attorneys’ Fees w
filed, they anticipated spend|n6gsa minimwianother 57 hours to complete the ca
(Stonebarger Decl., ECF No. 65-2 1 9; Pattef@ecl., ECF No. 65-4 1 5). Due to t

additional time spent on the case after ihed of the Motion for Attorneys’ Fees

including preparation for and participani in the fairness hearing on December
2013, the actual lodestar number in thisedasigher than $247,585.80, and there!

me mlulstlflier used to reach the requedtsl award of $375,000.00 is actually lov
an 1.51.
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notoriety and personal difficulties encourtgrby the class representative; (3)
amount of time and effort spent by thesdaepresentative; (4) the duration of
litigation; and (5) the personal benefily lack thereof, enjoyed by the cla
representative as a result of the litigatiddhames2012 WL 532159 at *21 (citin
Carter v. Anderson Merchs., |.Ro. EDCV 08-0025-VAP(OPx), 2010 WL 19467
(C.D. Cal. May 11, 2010)).

Class Representative Deanna Moreguests a $5,000 incentive paymen
compensate for her servicas court appointed Class Regertative. (Declaration ¢
Deanna Morey, ECF No. 65-6 § 8). Noa€$ member has objected to the C

the
the
SS

O

34

[ {0
pf
ass

Representative’s requested incentive paymBtuteover, the parties have agreed that

the Class Representative’'s requestecemtiive award is reasonable because
dedicated a significant amount of time arifibrt in bringing this case forward ar
litigating this case, actively participatingtims lawsuit, undertaking significant risk

she
d

S,

and achieving substantial class benefitgl’ at 24. The Court finds that the $5,dJ00

incentive award is within the acceptable ranfapproval, and does not appear tc
the result of collusionSee, e.g., Villegas v. J.P. Morgan Chase &, Gm. CV 09-
00261 SBA (EMC), 2012 WL 5878390, at fK.D. Cal. Nov. 21, 2012) (“[T]h4
settlement provides for andentive award to the Plaintiff in the amount of $10,C

In this District, a $5,000 incentive awd is presumptively reasonable Williamsv.

Costco Wholesale CorNo. 02cv2003 IEG (AJB), 20M¥L 2721452, at*7 (S.D. Cal.

Jul. 7, 2010) (approving a $5,000 award toasslrepresentative in an antitrust ¢
settling for $440,000). The Court approves the $5,000 incentive award for P
Deanna Morey.

CONCLUSION

IT ISHEREBY ORDERED that the Matn for Final Approval of Class Action

Settlement (ECF No. 68), and the Motion in Support of Award of Attorneys’
Costs, and Incentive Award (ECF No. 65) are GRANTdsOollows:
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1. The Settlement and Settlement égiment are hereby approved as f
reasonable, adequate, and ia lest interests of the Class, and the requirements ¢
process and Federal Rule of Civil Proced2Behave been satisfied. The parties

air,
f due
are

ordered and directed to comply withe terms and provisions of the Settlement

Agreement.

2. The Court, having found that each of the elements of Federal Ry
Civil Procedure 23(a) and 23(b)(3) are satisfied, for purposes of settlement or

les c
ly, th

Class is permanently certified pursuant tdéfal Rule of Civil Procedure 23, on behialf

of the following persons:

All persons who made a credit card purchase at a LVNA store in
California during the period of tienfrom May 20, 2010 to January 28,
2013 and who were req[uestnada_nd did provid@ersonal identificafion
information, excluding transactions where such_personal identification
information was collected for a spatpurpose incidental but related to
the individual credit card transaamti, including information relating to
shipping, delivery, servicing or reipag of the purchased merchandise or
for special orders or paid holds.

The Class members identified in the Deateim of Matthew J. McDermott (ECF N
68-3 11 8-9) as having timely and properlgotéd to opt out from the Settlement &
the Class are hereby excluded from the Ctaskshall not be entitled to any of t

D.
\nd
he

benefits afforded to the Class members under the Settlement Agreement. The Co

adopts and incorporates by reference itfimpneary conclusions as to the satisfaction

of Rules 23(a) and (b)(3) set forth in teliminary Approval OrdeECF No. 64) ang
notes again that because this certification of the Class is in connection w
Settlement rather than litigation, the Cowred not address any issues of managea
that may be presented by certification of the class proposed in the Sett
Agreement.

3. For purposes of Settlement only, the named Plaintiff is certifig

—

th tr
ility
leme

d as

Representative of the Class and Class Cousssbpointed to the Class. The Caurt

concludes that Class Counsaeld the Class Representatheaese fairly and adequate
represented the Class with respect toSb#lement and the Settlement Agreemer

-19- 11cv1517 WQH (BLM)
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4, Notwithstanding the certification tie foregoing Class and appointm
of the Class Representative, for purpostecting the Settlement, if this Order

pNt

S

reversed on appeal or the Settlement Agesdrns terminated or is hot consummated

for any reason, the foregoing certificationtbé Class and appointment of the CI
Representative shall be void and of notiarteffect, and the parties to the propo
Settlement shall be returned to the staash occupied before entry of this Ort

ASS
sed
ler

without prejudice to any legal argument that any of the parties to the Settlemel

Agreement might have asserted but for the Settlement Agreement.

5. Plaintiff and all Class members waie not excluded shall be deemeg
fully and irrevocably release, waive, andaharge Defendant amdch of its respectiv,
past, present and future owners, stockholgengent corporationselated or affiliatec
companies, subsidiaries, officers, directergreholders, employees, agents, princif
heirs, representatives, accountants, attorreyditors, consultants, insurers and
insurers, and their respective successorgagmkcessors in interest, from any ang
past, present, and future liabilities, claims,s&muof actions (whether in contract, t
or otherwise, including statutory, corom law, property, and equitable claim
damages, costs, attorneys’ feessks, or demands, whether known or unkng
existing or potential, or suspected or unsuspected, which Plaintiffs and all
members have or may have arising oubwofelating to any act, omission, or otk

conduct alleged or otherwiseferred to in the Action (the “Released Claims”).

6. With respect to the Redised Claims, Plaintiff and all Class Members \
are not excluded shall be deemed to hawd,by operation of the Final Judgment s
have, expressly waived and relinquishedthe fullest extent permitted by law, t
provisions, rights and benefits of Sectib®42 of the California Civil Code, or ar
other similar provision under fed® or state law that purports to limit the scope of
general release. Section 1542 provides:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH
THE CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS

-20 - 11cv1517 WQH (BLM)
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FAVOR AT THE TIME OF EXECUTING THE RELEASE, WHICH IF
KNOWN BY HIM MUST HAVE MATERIALLY AFFECTED HIS
SETTLEMENT WITH THE DEBTOR.

7. The Court has reviewed the applioatfor an award of fees, costs, g

expenses submitted by Class Counsel aac#hibits, memorandaf law, and othef

nd

materials submitted in support of that apation. The Courecognizes that Defend

t

has not opposed the application for an incentive award of $5,000.00 to be paid |

Defendant and an award of attorneys2$ and costs of $375,000.00 to be pai

by

Defendant. This agreement is in additiortlie other relief to be provided to Clgss

members under the Agreement. On the bafsis review of the foregoing, the Court

finds that Class Counsel’s request for attysi fees and expenses is fair, reasonable,

and appropriate and hereby awards fees and expenses to Class Counsel in the aggre
amount of $375,000.00 and an incentive awar@laintiff in the amount of $5,000.90
to be paid by Defendant in accordance Witk terms of the Settlement Agreement.

8. Neither the Settlement Agreement nor any provision therein, no
negotiations, statements or proceedingsoimection therewith shall be construed
or deemed to be ewadice of, an admission or concessiothapart of the Plaintiff, an
Class Member, Defendant, amy other person of atigbility or wrongdoing by them
or that the claims and defenses that haemnbor could have been, asserted in the a
are or are not meritorious, and this Qrdie Settlement Agreement or any sl

communications shall not beffered or received in evidence in any action

any
as,

y

ction
ich

or

proceedings, or be used in any way as an admission or concession or evidence

liability or wrongdoing of any nature or thlaintiff, any Class member, or any ot}
person has suffed any damaggirovided, howevethat the Settlement Agreeme
this Order, and the final Judgment to bé&eead thereon may bied in any action by
Defendant or Class members seeking toreefthe Settlement Agreement or the fi
Judgment by injunctive or other relief, orassert defenses including, but not limi
to, res judicata collateral estoppel, release, gdadh settlement, or any theory
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claim preclusion or issue preclusion or gandefense or counterclaim. The Settlement

Agreement’s terms shall be feex binding on,and shall havees judicataand
preclusive effect in, all pending and fut@&ions or other proceedings as to Relea
Claims and other prohibitions set forth in tBisder that are maintained by, or on bel
of, the Class members or any other person subject to the provisions of this Or¢

9. In the event that the Settlementragment does not become effective
Is cancelled or terminatedatcordance with the terms and provisions of the Settle
Agreement, then this Order and the fidatigment shall be reneel null and void ang

be vacated and all orders amigin connection therewith liyis Court shall be rendere

null and void.

10. The action and the claims alledkdrein are hereby ordered DISMISS}
with prejudice.

11. Without in any way affecting thenfality of this Order and the final

Judgment, the Court hereby retains jurisdit as to all matters relating to t
interpretation, administration, and conamation of the Settlement Agreement.

DATED: January 9, 2014

WILLIAM Q. HAYES
United States District Judge
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