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Doc. 42
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA
M. NORMAN HAMMERLORD, CASE NO. 11-CV-1564 JLS (NLS)
Plaintiff, ORDER GRANTING
VS. DEFENDANTS' MOTIONS TO
DISMISS
CITY OF SAN DIEGO, et aI., (ECF Nos. 21, 23, 24, 25)
Defendants

Presently before the Court are Defenda@iy/ of San Diego and San Diego Police

Department’s (“City Defendants”) motion to dig® (ECF No. 21), Defendant San Diego Hous
Commission’s motion to dismiss (ECF No. 23pefendant Hendershaw and Associal
(“Hendershaw”) motion to dismiss, or, in the altgime, to strike Plaitiff’'s SLAPP suit (ECF No,
24), and Defendant Carl Moccafiche’s (“Moccafiche”) motion to dismiss, or, in the alternat
strike Plaintiff's SLAPP suit (ECF No. 25). Aldmfore the Court are the parties’ oppositions
replies. The hearing set for all motions dwiisday, November 1, 2012 was vacated, and the n
taken under submission on the papers. Having cereidhe parties’ arguments and the law,
CourtGRANTS Defendants’ motions.
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I

BACKGROUND
Plaintiff M. Norman Hammerla (“Plaintiff”), proceedingpro se brings this action again

Defendants alleging violatiorss 18 U.S.C. § 1001, California Penal Code §118.1,42 U.S.C. §

bt
1 983,

the Freedom of Information Act (“FOIA”), the California Public Records Act (“CPRA”), and common

law invasion of privacy. (FAC, ECF No. 10.) Piaif's claims arise from the following incider

involving Defendant San Diego Police DepartmeS¥PD”). Plaintiff alleges that, on January|

t
3’

2011, four officers from the SDPD acting on an anooystip entered his apartment, also described

as the “Sanctuary,” without a warrant or Plaintiff's consent. (FAC, ECF No. 10 1 8.) The
allegedly left without arresting @iting Plaintiff, and refused t@veal the source of their anonymag
tip. (1d.)

On January 5, 2011, Plaintiff sent a letter to 3D requesting “a copy of all files, fie
notes, and any other document” pertaining to their investigation under the FOIA, speg
requesting the names of the individuals that imade the anonymous tip. (ECF No. 21-4 Exh.
4.) OnJanuary 10, 2011, Plaintidéiceived a response from the Deputy City Attorney indicating
the records he sought were “contained within angtigative file” and “exempt from disclosure,” al
that the SDPD therefore had documents responsive to his request. (ECF No. 21-4 Exh. B

During February 2011, Plaintiff alleges thatdiscovered that Defendant Moccafiche,
resident property manager for Plaintiff's apartment complex, was a source of the anonymo
the SDPD. (FAC, ECF Nd.O at 12-14.) Plaintiff alleges that Moccafiche described Plaintiff
member of the mafia, a drug dealer, and in possessidrugs. (FAC, ECF® 10 at 1 19.) Plaintif
had previously written a letter to Moccafiche June 4, 2009, accusing Moccafiche of sprea
rumors that Plaintiff was dealing drugs ouhaf apartment and demanding the names of any
individuals involved. (FAC, ECF No. 10 at 1 16.)

During this time, Plaintiff was sent vatis notices on February 23, 2011, July 11, 2011,
May 31, 2011 by Defendants Moccafiche and Hendershaw regarding the termination of Pl
tenancy. (FAC, ECF No. 10 11 17, 20-21.) mRi#i alleges that Hendershaw, the prope
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management company for Plaintiff’'s apartment complex, eventually brought a fraudulent unlawft
detainer action against Plaintiff and evictBtaintiff after obtaining a favorable judgment pn

November 7, 2011. (FAC, ECF No. 10 1 22-31.)
ff

Also during this time, Plaintiff alleges that tBBHC received two letters stating that Plain
was a mafia member, a drug dealer, and had pourtdisig$ in his apartméen(FAC, ECF No. 10 J
32.) Plaintiff alleges that SDHC refused t@yide him information regarding those letters when
requested. 1d.) Plaintiff further alleges that the SDHGCr@nated his participation in the Section 8
Rental Assistance Program on September 15, 2f¥skd on false reports provided by the SDPD.
(FAC, ECF No. 10 11 35-37.) Plaiffitalleges that the termination hearing was “a sham and a farce”
and that the SDHC withheld several documents. (FAC, ECF No. 10 { 38.)

Plaintiff alleges that, sometime later, he recdiadile from SDHC. (FAC, ECF No. 10at{.)
With this file, Plaintiff allegedly received fotnaudulent police reports related to the January 3, 2011
incident. (FAC, ECF No. 10 1 9.) amtiff alleges that the reportd$ely state that: (1) Plaintiff gave
consent to entry; (2) that various witnesses for tam#ff are criminals; (3) that Plaintiff was dealing
narcotics; (4) that the officers had identified themselves as police officers; and (5) that various peoy
inside and around the apartment had been engaging in drug use. (FAC, ECF No. 10 at 7-9.)

Plaintiff alleges that Defendants’ actions a#ele were part of a “plan of malicious conduict
to annoy, harass, and obstruct Plaintiff's propeghts.” (FAC, ECF No. 10 §t19.) Based on thege
allegations, Plaintiff pursues the following fedeciims against all Defendants: (1) fraudulént
statements in violation of 18 8.C. § 1001 and (2) violation dfe Civil Rights Act, 42 U.S.C. 8
1983! Plaintiff further alleges a federal claim agai@i#ty Defendants and SDHC for violation of the
FOIA, 5 U.S.C. § 552. Plaintiff also alleges stalaims: (1) against all Defendants for invasion of
privacy; (2) against City Defendants and SDHG/iotation of the CPRA,; and (3) against Defendant
SDPD for violation of California Penal Code § 118.1.
I

!Although Plaintiff cites to 42 &.C. § 1981, (FAC 1 54), the Court interprets Plaintiff's
allegations as a claim under § 19&ction 1981 provides for protection for racial minorities ard is
inapplicable to Plaintiff's claims. Indeed, Plaintdils to allege a single fact showing that he belongs
to a racial minority or that any Defendant intethdie discriminate against him on the basis of race.
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7
I
LEGAL STANDARD
Federal Rule of Civil Procedure 12(b)(6) pésma party to raise by motion the defense {
the complaint “fail[s] to state a claim upon which relief can be granted,” generally referred
motion to dismiss. The Court evaluates whether a complaint states a cognizable legal thg

sufficient facts in light of Federal Rule of @i¥rocedure 8(a), which requires a “short and p

statement of the claim showing that the pleadentitled to relief.” Although Rule 8 “does npt

require ‘detailed factual allegations,’ . . . it [@pdemand[] more than an unadorned, the-defeng

unlawfully-harmed-me accusationA&shcroft v. Igbgl556 U.S. 662, 678 (2009) (quotigll Atl.

Corp. v. Twombly550 U.S. 544, 555 (2007)). In other word@splaintiff's obligation to provide the

hat
to as
POry &

ain

ant-

14

‘grounds’ of his ‘entitle[ment] to relief’ requires methan labels and conclusions, and a formulaic

recitation of the elements afcause of action will not doTwombly 550 U.S. at 555 (citinBapasan

v. Allain, 478 U.S. 265, 286 (1986)). “Nor does a complsirffice if it tendersnaked assertion[s]

devoid of ‘further factual enhancementlgbal, 556 U.S. at 678 (citinfwombly 550 U.S. at 557)|.

“To survive a motion to dismiss, a complaintshaontain sufficient factual matter, accep
as true, to ‘state a claim to relief that is plausible on its fade."{quotingTwombly 550 U.S. at

570);see alsd~ed. R. Civ. P. 12(b)(6). A claim is fallyaplausible when the facts pled “allow([] th

court to draw the reasonable inference that the defendant is liable for the misconduct altkged.

(citing Twombly 550 U.S. at 556). That is not to say tiet claim must be probable, but there m

be “more than a sheer possibility that a defendant has acted unlawfldly.”"Facts “‘merely
consistent with’ a defendant’s liability” falhsrt of a plausible ditlement to relief.ld. (quoting
Twombly 550 U.S. at 557). Further, the Court needaacoept as true “legal conclusions” contair

in the complaint.ld. This review requires context-specifinalysis involving the Court’s “judicig

experience and common sendd.”at 679 (citation omitted). “[W]tre the well-pleaded facts do npt

permit the court to infer more than the mersgioility of misconduct, the complaint has alleged—
it has not ‘show[n]'—'that the pleader is entitled to reliefld. Moreover, “for a complaint to b

dismissed because the allegations give rise ttiiamative defensel[,] the defense clearly must apy
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on the face of the pleadingMcCalden v. Ca. Library Ass/955 F.2d 1214, 1219 (9th Cir. 1990)

(internal quotations omitted).
Relevant here, the Court has a duty to liberally construe a pro se’s pleaskeg

Karim-Panahi v. L.A. Police Dep't839 F.2d 621, 623 (9th Cir. 1988), which is “particulg

important in civil rights casesPerdik v. Bonzele®963 F.2d 1258, 1261 (9th Cir. 1992). In giving

liberal interpretation to a pro se civil rights complaint, however, a court may not “supply es
elements of the claim that was not initially pledvey v. Bd. of Regents of the Univ. of Ala$ké3
F.2d 266, 268 (9th Cir. 1982). “Pro se complaints@bee construed liberally and may be dismis
for failure to state a claim only where it appebeyond doubt that the plaintiff can prove no sg

facts in support of his claim which wabléntitle him to relief.”_Barrett v. Bellequ44 F.3d 1060

1061-62 (9th Cir. 2008) (citation and internal quotation marks omitted).

sentic

ed

Ul

t of

Where a motion to dismiss is granted, “leave to amend should be granted ‘unless the cot

determines that the allegation of other facts comsisvith the challenggueading could not possibly

cure the deficiency.”DeSoto v. Yellow Freight Sys., @57 F.2d 655, 658 (9th Cir. 1992) (quoti
Schreiber Distrib. Co. v. Serv-Well Furniture C806 F.2d 1393, 1401 (9th Cir. 1986)). In ot
words, where leave to amend would biléythe Court may deny leave to amei@keDesotq 957
F.2d at 658Schreibey 806 F.2d at 1401.
ANALYSIS
Defendants move to dismiss the federal claaganst them with prejudice on the grounds

the underlying statute does not providerivate cause of action, the urlgmg statute is inapplicablg

and Plaintiff fails to state a clai Defendants further move to dis®ithe state claims against thg

with prejudice on the grounds the claims are lahbrefiling requirements, governmental immuni
and privilege.
1. 18 U.S.C. § 1001 Claims

Defendants move to dismiss Plaintiff's claiorsler 18 U.S.C. § 1001 because the statute
not provide for a private cause of action. “[C]laiof fraud or false statements under 18 U.S.
1001 . . . are barred because these criminal statutes do not expressly create a private righf

upon which plaintiff may sue defendant#Abou-Hussein v. Gate657 F. Supp. 2d 77, 71 (D.D.
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2009);see also Andrews v. Heatof83 F.3d 1070, 1076 (10th Cir. 200Fed. Sav. & Loan Ind.

Corp. v. Reeves816 F.2d 130, 137 (4th Cir. 1987). Indeed,Ritifails to cite to any authority i
support of his claims. Because leave to anmwodld befutile, Desotq 957 F.2d at 658, the Cou
DISMISSES Plaintiff's claims for an alleged vidian of 18 U.S.C. § 1001 with prejudice a
without leave to amend.
2. 42 U.S.C. § 1983 Claims

Plaintiff brings claims against all Defendaifis “actions, . . . done intentionally with th
purpose of harassing Plaintiff andpdieing him of his rights.” (RC § 56.) Although Plaintiff doe
not specifically state which rights he was deprigédPlaintiff seems to allege: (1) City Defenda
maliciously prosecuted or harassed him withoutghoeess, (FAC 1 9); (2) Moccafiche made fa
or misleading statements to obstruct his prgpeghts, (FAC 11 16-1719); (3) Hendershaw mag
false or misleading statements in terminatirgmRiff's tenancy and obtaining a favorable judgm
against Plaintiff to deprive him of his gperty rights, (FAC Y 20-22, 30-31); and (4) SD
terminated Plaintiff’'s participation in the S®n 8 housing assistance pragr without due proces
(FAC 11 32, 35, 38).
A. Against Defendants City of San Diego and San Diego Police Department

City Defendants argue that the claim against Defendant San Diego Police Dep:x
(“SDPD”) must fail because SDPB not a proper defendant for a § 1983 claim. (ECF No. 21
9.) To state a claim under 8§ 1983aintiff must allege that: (1) the conduct he complains of
committed bya personacting under color of state law; and {Bat conduct violated a right secur
by the Constitution and laws of the United Statesimphries v. County of Los Angelé$4 F.3d
1170, 1184 (9th Cir. 2009) (citingest v. Atkins487 U.S. 42, 48 (1988)Here, dismissal of SDPI
is appropriate because SDPD is not considered a “person” subject to liability under § 1983. T
“person” does not encompass municipal departments, such as police depaBewrdsgyPaschelke

v. Doe No. 09-2191, 2010 WL 2640501, at *1 (S.D. Cal. June 30, 2@rHcwick v. San Dieg

Police Dep’t No. 09-CV-946, 2010 WL 883839, at *6 (S.D. Cal. Mar. 8, 20¥@ajce v. County df

Santa Clara928 F. Supp. 993, 995-96 (N.D. Cal. 1996).
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Further, City Defendants argue that Plainfiagfils to plead a proper cause of action agajinst
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Defendant City of San Diego because Plaintiff makes no allegations of conduct by the City] of Se

Diego itself anadespondeat superidiability does not apply. Althougbhefendant City of San Dieg
itself may be considered a “person” anerdfore, a proper defendant under section 1883Monell
v. Dep’t of Soc. Serys136 U.S. 658, 691 (1978 ammond v. County of Mader@59 F.2d 797, 80
(9th Cir. 1988), as a municipality it may be h&&ble under section 1983 only where the Plair

alleges facts to show that a constitutional deggiidn was caused by the implementation or execu

0]

L
tiff

tion

of “a policy statement, ordinance, regulation, ecidion officially adopted and promulgated” by the

City. Monell 436 U.S. at 69@Bd. of the Cnty. Comm’rs v. Brons20 U.S. 397 (1997Navarro v.

Block 72 F.3d 712, 714 (9th Cir. 1995). In other vayrlespondeat superior and vicarious liability

are not cognizable theories of recovery against a municipa#iyahda v. Clark Cnty., Nevad279
F.3d 1102, 1109-10 (9th Cir. 2002). “InsteadManell claim exists only where the allegs

constitutional deprivation was inflicted in ‘execution of a government's policy or custtdn.

(quotingMonell, 436 U.S. at 694). With respect tostam, “[l]iability will be imposed upon a

municipality where the plaintiff establishes arige of similar acts sufficient to establish
‘longstanding practice or custom which constitutes “standard operating procedure” of the Ig
government entity.””Martin v. County of San Dieg650 F. Supp. 2d 1094, 1103 (quotlgigich v.
City and County of San Francisc@08 F.3d 968, 984 (9th Cir. 2002).

Here, Plaintiff fails to allege any facts refagito a policy, ordinance, regulation, or decis
by the City of San DiegoMonell, 436 U.S. at 690. Further, althoughiBtiff argues that “[i]t is the
City’s custom to protect themselves from anyiligbat any cost,” (ECF No. 31 at 7), Plaintiff fai
to allege any facts establishing a “longstandiragfice or custom” by the City of San Dieddartin,
650 F. Supp. 2d. at 1103. Accordingly, the CRUBMISSES Plaintiff's 8§ 1983claims against City
Defendants.

B. Against Defendants Moccafiche and Hendershaw?

pd

a

cal

on

S

Plaintiff's § 1983 claims against Defendahtsccafiche and Hendershaw must fail because

Plaintiff fails to allege any facts indicating thdoccafiche or Hendershaw were acting “under ¢

2The Court notes that neither Plaintiff, dtafiche, nor Hendershaw address 42 U.S.C. § ]
in their arguments. Having granted Moccafiche &lendershaw’s motions to dismiss, the Cq
declines to consider their motions, in the alternative, to strike a SLAPP suit.
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of any statute, ordinance, regulation, custom, agasof any State or Territory or the District
Columbia.” 42 U.S.C. § 1983. To state a claim uiséetion 1983, Plaintiff must allege that: (1) 1
conduct he complains of was committed by a peessimg under color of state law; and (2) t
conduct violated a right secured by the Constitution and laws of the United $tataphries 554
F.3d at 1184. Plaintiff has failed to do so. Accordingly, the AOIBMISSES Plaintiff's § 1983
claims against Moccafiche and Hendershaw.
C. Against Defendant SDHC

SDHC argues that Plaintiff faite sufficiently allege facts alleging a § 1983 claim. (ECF
23-1 at 7.) As discussed above, there isaspondeat superidiability under section 1983, an

liability arises under section 1983 only upon a showimg & official policy or custom caused t

of
he

nat

NO.
d
he

alleged injury.Monell, 436 U.S. at 694. Here dntiff only alleges the conduct of a single employlee,

Ms. Cyndi Lofftus (FAC 11 32, 35, 37-38), and allege facts concerning SDHC policy or custd
Plaintiff's otherwise conclusory statements argufficient to support his claims against SDH
Accordingly, the CourDISMISSES Plaintiff's § 1983 claim against SDHC.
3. Freedom of Information Act Claim

Plaintiff's claims under the FOIA against CiDefendants and SDHC must fail because
statute only applies to federal agenci8gee5 U.S.C. 88 552a(a)(1), 552(f). Neither the City of
Diego nor the SDPD is a federal agency. Furtthe definition of “agecy” under the FOIA does nq

encompass state agencies or bodi&se St. Michael's Convalescent Hosp. v. Califqréds F.2d

m.

C.

the

ban

—

1369, 1373-74 (9th Cir. 1981). The SDHC is a stasneg and not subject to the FOIA. To the

extent that Plaintiff argues the SDHC is a fedagancy because it receives federal funds, (ECF
31 at 8), this argument is without merit. Because leave to amend would beDiesited 957 F.2d
at 658, the CouDISMISSES Plaintiff's claims for an allegedolation of the FOIA with prejudice
and without leave to amend.

4. Other State Claims

No.

14

Plaintiff has filed various state law clairagainst Defendants alleging invasion of privagy,

violation of the California Public Records Acind violation of California Penal Code § 118§.

1.

Pursuant to 28 U.S.C. 8§ 1367(c)(3), the Court declines to exercise supplemental jurisdiction ov
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Plaintiff's remaining state law claimand thus those claims are aB&MISSED without prejudice.
1
CONCLUSION

For the reasons explained above, Plaistiféderal claims under 18 U.S.C. § 1001 and| the

FOIA areDISMISSED WITH PREJUDICE and without leave to amend. Plaintiff's remainin
federal claims under 42 U.S.C. § 1983 _I8MISSED without prejudice. Pursuant to 28 U.S.Q.

1367(c)(3), the Court declines to exercise supplgal jurisdiction over Plaintiff’'s remaining state

law claims, and thus those claims are &$8MISSED without prejudice.

g
8

To avoid any injustice, the Court will affoRlaintiff an opportunity to amend his compla|nt

to state a cognizable federal claimfi.he wishes to do so, I ®HALL FILE a complaint addressing

the deficiencies noted by the Court within 15 daydhe date that this Order is electronicdl
docketed
IT IS SO ORDERED.
DATED: November 2, 2012 _ ‘
norable Janis L. Sammartino
ited States District Judge
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