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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

Case No. 11-cv-01591-BABLM)
ORDER DENYING WITHOUT

JOHN T. HARDISTY,

Plaintiff, PREJUDICE PLAINTIFF'S EX
PARTE APPLICATION
V. (ECF No. 125)
HAROLD MAXINE MOORE, et al.,
Defendants.

AND RELATED COUNTERCLAIM

Pending before the Court is &R parte application filed by Plaintiff Joh

“Defendants”) to appear ondffirst two days of the behdrial in this matter whic
is set to commence before this Coomt September 16, 2014nd (2) excluding an
and all documents Defendantmay or may not produceslated to Defendant
Exhibit 30 at section VI.B of this CoustPretrial Order (ECF No. 124). Defendg
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filed an opposition. (ECF No. 132.) the reasons set forth below, the Cq
DENIES WITHOUT PREJUDICE Defendants’ex parte application (ECF Ng
125).

l. MOTION TO COMPEL DEFENDAN TS TO APPEAR AT TRIAL

purt

Plaintiff seeks an order compelling feadants to appear during the first two

days of trial, and should Defendants fail to appear, requests that the Court
appropriate sanctions on Daftants, including but not limited to entry of def:
judgment. (ECF No. 125 at p. 8.) Plaihtiontends that Defendants have inforrn
him they may or may not attend trial until affelaintiff's case-in-bief, if at all.
(ECF No. 125-2 at Exh. 7.)

As a preliminary matter, both Ptiff and Defendants intend to c
Defendants at trial. See ECF Nos. 124, 127, and 128.) drder to ensure that tr
proceeds as expeditiously and efficientlypassible, the trial court is given brg
discretion in managing a trialSee HBE Leasing Corp. v. Frank, 22 F.3d 41, 45 (2
Cir. 1994); Fed. R. Civ. P. 16; Fed. Bvid. 611(a). As stated in the Cou
Standing Order for Civil Cases, the Cobexpects counsel and witnesses “td
present for trial except in case of emergency.” (Standing Order for Civil Cas¢
8.) Accordingly, the Court expects Defamds, who are named in the Pretrial O
(ECF No. 124) and in CounterclaimantisdaDefendants’ Final Witness List (E(
No. 127), simply by virtue of its Standing d&r, to be present for the entire tria
that the Court can efficientipanage and coml the trial.

The Court does not, however, have #uwhority to compel the attendancs

Defendants at trial absent service oéltisubpoenas pursuant to Federal Rul

Civil Procedure 45.See McGill v. Duckworth, 944 F.2d 344, 353-5&th Cir. 1991);

Fed. R. Civ. P. 45. Accordingly, Plaii must serve trial subpoenas on Defend
before moving to compel the attendance ofeddants at trial. In this regard, |
Court notes that it preliminarily determines that — even at this late st

Defendants have been givadequate notice and afforded reasonable time to cq
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with trial subpoenas requmy Defendants to be present in Courtroom 4B of

above-captioned court on Septen 16, 2014 at 9:00 a.mSee Fed. R. Civ. R.

45(d)(3).

There is no dispute that Defendants leeg witnesses in this case. Ther

also no dispute that Plaintiff has indicatedevery opportunity he intends to ¢

Defendants at trial. Plaiff put Defendants on noticas early as March 28, 20
that he intended to call Defendants as vases. (ECF No. 83.) On July 21, 2(C
in the Parties’ proposed joint Pretrial d@r, Plaintiff again listed Defendants
witnesses he expected to call at tria]ECF No. 124 at pp. 9-10.) Moreoy
Defendants indicated in the Pretrial Orded @heir Final Witness List that they w
be called at trial (ECF No. 124 at d®-13; ECF No. 127), and no scheduling
other attendance issue was raised atRhatrial Conferencdneld on August 2f
2014. Thus, Plaintiff had every reasonagsume Defendants would be prese
trial. See Wellsv. Rushing, 755 F.2d 376, 380-81 (5th Cir. 1985).

For the foregoing reasons, the CoDENIES WITHOUT PREJUDICE

Plaintiff’s motion to compel Defendants tpgear during the first two days of trial|

.  MOTION TO EXCLUDE DOCUMENTS

Plaintiff also seeks to exclude fromatrDefendants’ Exlibit 30 listed in thg
Pretrial Order under Section VI(Es an exhibit Defendants expect to offer at {
(ECF No. 125 at p. 2.) Plaintiff contentlt&t it was not timely produced and shqg
therefore be excluded.Id at pp. 8-10.) Plaintiff ab seeks sanctions pursuan
Federal Rule of Civil Procedure 37(c)d.(at p. 10.)

Exhibit 30 is described in the PRral Order as “[c]hecks and oth
contributions by Hal Moore to Legacy Poirite(ECF No. 124 at p. 27.) No ba
stamp number is listed as correspoigdio the proposed exhibit.1d() Plaintiff
argues this exhibit was not produced in discovery, despite Plaintiff's disc
request for “[a]ll documents thfiDefendants] intend to irdduce at the trial in th
matter.” (ECF No. 125 at p. 3; ECF No. 12%3Exh. 1, p. 13 (Request No. 4}
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Defendants’ discovery respggs show that Defendants simply objected to Refjuest

No. 45 to the extent it seeks informatiortedh drafted or otherwise created after

October 21, 2009, seeks infoation protected by the spousal privilege, attorpey-

client privilege, and/or attorney work product privilege, andhengrounds it seeks

premature expert witness disclosure, prmbluced no documents in compliance \vith

the request. (ECF No. 125-3 at Exh. 2 (General Objections & Response to Requ

No. 45).) There is no suggestion timfendants supplemented this response.

Defendants contend they generallentified the documents in their init
disclosures served on Jampd4, 2014 and listed the doments again on a revis
draft of the proposed Joint Pretrial Comfiece Order, which was circulated
Plaintiff’'s counsel on April 18, 2014, anle final proposed Pretrial Order submit
July 21, 2014. (ECF No. 125-2 at Exlt. ECF No. 132 at pp. 3-4.) Defends
further argue that Plaintiff did not speacdlly request copies of such docume
during discovery. (ECF No. 132 at p. 3.Alternately, Defendants argue tf
objected to Plaintiff's Request No. 45 anaiRtiff did not challege the response
move to compel. I€. at p. 4.) Plaintiff argues mesponse that discovery obligatiq
are continuing in nature. (ECF No. 125 at pp. 9-10.)

Federal Rule of Civil Procedure 26(e) provides that “[afyp&ho has made
disclosure under Rule 26(a)—or who haspanded to an interrogatory, request
production, or request for admission—masapplement or correct its disclosurg
response...in a timely manner if the pamains that in sommaterial respect th
disclosure or response is incomplete @omect, and if the additional or correct
information has not otherwise been mddewn to the other parties during
discovery process or in writifgFed. R. Civ. P. 26(e).

If a party fails to comply with Rule 26(g’the party is not allowed to use tf

information or witness to supply evidence ammotion, at a hearing, or at a tr

unless the failure was substantially justifier is harmless.” Fed. R. Civ. B.

37(c)(1). “The party facing sanctions betlrs burden of proving that its failure
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disclose the required information was dabsially justifiedor is harmless.” R&R
Sils, Inc. v. Ins. Co. of Pa., 673 F.3d 1240, 1246 (9th Cir. 2012) (citifgrres v.
City of L.A., 548 F.3d 1197, 1213 (9th Cir. 2008y%e also Yeti by Molly, Ltd. v.
Deckers Outdoor Corp., 259 F.3d 1101, 1106 (9th Cir. 2001).

The Court agrees that Plaintiff geested Exhibit 30 in his requests
production and that Defendantailed to produce such documents. However
identity of these documents and the prejudior otherwise harmless nature of
failure to disclose is still unclear toelfCourt. As of the time of filing thiex parte,
Plaintiff had not had an opportunity to rew the documents and Defendants did
address in their opposition whether théilure to disclose was substantic
justified or harmless. Therefore, the CourDENIES WITHOUT PREJUDICE
Plaintiff’'s ex parte motion to exclude Exhibit 30.

lll.  CONCLUSION & ORDER

Accordingly, for the foregoing reasons, the CoDMENIES WITHOUT
PREJUDICE Plaintiff's ex parte application.

IT 1S SO ORDERED.

DATED: September10,2014 ( uitlig (< é:y.)ff_;f.;a_f |

Ho1. Cynthia Bashant
United States District Judge
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