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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

Case No. 11-cv-01591-BABLM)

o AMENDED FINDINGS OF FACT
Plaintiff, AND CONCLUSIONS OF LAW

JOHN T. HARDISTY,

V.
MELANIE MOORE, ET AL.,

Defendants.

AND RELATED COUNTERCLAIM

BASHANT, Judge:
l. INTRODUCTION
Plaintiff John Hardisty (“Hardisty” ofPlaintiff’) filed the operative Thir

Amended Complaint against Harold MaxiN®ore (“Hal Moore”), his wife Elaine

K. Moore (“Melanie Moore”), The 1998 Hdb M. Moore Revocable Trust (t
“Moore Trust”), Mark Peluso, and Statesiation LLC, an Aribna limited liability
company (“State Insulation-Arizona”), ai8tate Insulation LLC, a Nevada limit
liability company (“State Insulation-Neva® (collectively “State Insulation”
(collectively “Defendants”) odune 1, 2012. (ECF No. 340n October 9, 2012, t

-1- 11-cv-1591

236

|-

ed

Dockets.Justial

com


https://dockets.justia.com/docket/california/casdce/3:2011cv01591/358083/
https://docs.justia.com/cases/federal/district-courts/california/casdce/3:2011cv01591/358083/236/
https://dockets.justia.com/

© 00 N o o A W N P

N N DN N N N N N DN P P R R R R R R R
0o ~N o a & W N P O © 0o N 0O g M w N e O

Court granted Hal Moore’s motion to dismtke first and tenth causes of action,
also granted a motion by Defendants to stekg RICO allegations. (ECF No. 3
On November 14, 2012, Hal Moore filedCaunterclaim against Hardisty for fra
and negligent misrepresation. (ECF No. 40.)

On March 18, 2014, the Court grant®efendants’ Motion for Summa
Judgment with respect to the fifth causecfion alleging quiet title, the eighth ca
of action alleging abuse of process,vesll as partial summary judgment on

remaining causes of action. (ECF No. 80.) On September 9, 2014, Hal Moorg

Notice of Acceptance of Offer of Judgme(ECF No. 130.) Pursuato Federal Rule

of Civil Procedure 68, Counter-PlairitiHal Moore accepted Counter-Defend
Hardisty’s offer to allow entry of judgment on the Counterclaiid.) (

The following remained for trial: (1) éhsecond cause of action for aiding
abetting intentional torts against Melanieodfie, State Insulation, the Moore Trl

and Mark Peluso; (2) the third causeaofion for fraud against all defendants ex

Mark Peluso; (3) the fourtbause of action for constttive fraud against Hal Moore

and Melanie Moore; (4) the sixth causeaction for securitiebaud under Californi
Business and Profaess Code 88 25404t seq.against Hal Moore; (5) the seve
cause of action for conversion againsdatfendants except Mafeluso; and (6) tf
ninth cause of action for conspiracy agaaistiefendants except Mark Peluso. E
of the remaining causes of action was limite allegations arising from Hardist
transfer of his 27% ownership interestliegacy Pointe Apaments, LLC to Ha
Moore. In a supplemental ruling on Deéants’ Motion for Summary Judgment,
Court agreed to also consider allegatiansing from Hardisty’s additional trans
of his 5% ownership interest as a 50% owner of Munson-Hardisgy, as well as a
amount of $380,000 allegedly ed by Hal Moore to Hardisty upon completion of
Legacy Pointe Apartments project.

This matter was set for a bench tridlrial took place on September 16-
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2014, December 9, 2014, anahdary 27-29, 2015. TheoQrt heard and weighed the
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testimony and evidence presented at trihe Court observed the demeanor of

the

witnesses, evaluated their candor and ibrkty, reviewed transcripts and exhibjits

from the trial, and the Court’s trial ret. Having done sdhe Court makes tt
following findings of fact andeparate conclusisrof law pursuant to Federal Rule
Civil Procedure 52(a).

Il.  FINDINGSOF FACT!

A. Liability

Hardisty and Hal Moore were long-tntlose business associates. Mel
Moore is, and was at all relevant times] Mmore’s wife, and in late 2008 and eg
2009, she was the Chief Executive OfficerState Insulatiorywhich was owned b
Hal Moore? From 2007 through 2009, Mark Pstuwas the Controller of Gre
Western Drywall, another ored Hal Moore’s companies.

In August 2007, Hardisty, Munson-Hastli, LLC (a general contractor
which Hardisty was a 50% owner), Craig $6a, and Legacy Pointe Apartments, L
(“Legacy Pointe”) entered into an Amendand Restated Operating Agreement
respect to the construction of an dpsnt complex in Knoxville, Tenness
(hereinafter referred to as the “Project”)This was to be a construction proj
financed by the United States Depanm®f Housing and Urban Developm
(“HUD").

In August 2007, Hal Moore agreeddontribute $1.5 million from the Moo
Trust to the Project. In exchange, Hardestyeed to seek approval from HUD for

transfer of a 50% membership interest.egacy Pointe tédal Moore and signed
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Promissory Note Secured by Deeds of Tdaed August 20, 2007 in the amount of

$1.5 million. In the Promissory Note, Harjisagreed to pay 13% interest per y

1 To the extent these Findings of Fact also deemed to be Conclusi
of Law, they are hereby incorporatedoithe Conclusions dfaw that follow.
2 State Insulation is wholly ownday Hal Moore. Hal Moore admits |

and State Insulation are one and the same.
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on the unpaid balance of the $1.5 million investment.

In September 2007, Halddre lent $750,000 to Munsoraktlisty, LLC to hely
the company obtain payment and perforoebonds for the Project. The $750,
was deposited into a certificate of deposiZ@”) at 1st Pacific Bank of California ¢
or around September 11, 200in exchange for the $750,000 loan, Hardisty ant
wife signed a Promissory Note dated Sember 11, 2007 promising 13% interest
year on the unpaid balance. The Promig$dote was secured by various deed
trust on their personal and business properties, includingpdesional residence.

In the same time frame, as part of tlequirement for obtaining a contractg
license in the name of Munson-Hardisty,Lin Tennessee, Hardisty was require
obtain a personal line of credit in the amoah#$380,000. Hardisty drew upon t
personal line of credit and contrilegt the funds to Legacy Pointe.

On September 13, 2007, Munson-HardistyC (as the general contractor) &
Legacy Pointe (as the ownemtered into a constructioomtract for the constructig
of the Project. In the construction catt, Legacy Pointe agreed to pay Muns
Hardisty, LLC a cash payment in the amoaht(1) the actual cost of constructig
and (2) a fee of the Builds and Sponsor’s Profit arijisk Allowance (“BSPRA”)
not to exceed $18,047,049. The constarcttontract required Munson-Hardis
LLC to furnish Legacy Pointe with paynt and performance bonds in the amou
$18,047,049 issued by Great Americarsurance Company GAIC”) to assurg
completion of the Project. The construction contract provided for complet
construction by January 13, 2009.

On September 13, 2007, Munson-tiaty, LLC obtained payment a
performance bonds with GAI&s the Surety in the amount of $18,047,049.
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On November 7, 2007, when HUD apprdike transfer of a 50% membership

interest in Legacy Pointe to Hal Moore, msvship in Legacy Pointe was as follo
Hal Moore (50%), Munson-Hardisty, LLAQ%), Craig Mason (9.9%), and Hardi
(30.1%). Hardisty’s interest wéater decreased from 30.1% to 27%.
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When Hal Moore received 50% equityLegacy Pointe, the $1.5 million lo
was extinguished. Nonetheless, Hardstyntinued to pay Halloore 13% intereg
on the $1.5 million investment.

By December 2008, it wasedr to all the parties that the Project was

described by Hal Moore at thjdgoing to hell in a hand Isket.” The Project was not

going to be completed on time and was facing numerous cost overruns.

Hardisty explored selling his interest in the Project to a third party. Ha
was particularly concerned because leeéapersonal indemnity on the payment
performance bonds Munson-Hardisty, LLC lndddained as general contractor on
Project, so he wanted to ensure thatsalbcontractors, vendors, and suppliers
paid® He negotiated to sell histerest to a third partfor $1,750,000. Howevs
when Hal Moore and Melanie Moore got winfl this negotiation, they were ve
angry, and told Hardisty if he was goings@ll his interest, he should sell it to the

Thus, in January 2009, Hardisty darHal Moore entered into seve
agreements. First, Hardisty and Hal Moergered into a “Letteof Intent,” which
they termed the “Incentive Agreementlated January 15, @0 (Exhibit 68). Th
Incentive Agreement detailed that Hardipttentially faced personal liability due
his personal indemnity on the payment gedformance bonds. Thus, to avoid
liability, Hardisty agreed tammediately transfer his remaining 27% owner

interest in Legacy Pointe to Hal Moorén exchange, Hal Moore agreed to fun
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bridge loan up to $1.5 million to enable Hatgito make scheduled completion dates.

3 On September 4, 2007, GAIGéa Munson-Hardisty LLC, Legacy,
Pointe, John Hardisty, Teresa Hardisty, @idiason, and Hardisty and his compar
entered into an Indemnity Agreement tethto the paymerand performance bonq
(“Indemnity Agreement”). The Court takes judicial notice of the court filin
submitted by Plaintiff at Docket No. 155 (Ekits 1-9) and Defendants at Docket |
204 (Exhibits 1-9) pursuant teederal Rule of Evidence 208ee Lee v. City of L(
Angeles 250 F.3d 668, 688-89 (9th Cir. 200Mullis v. U.S. Bank Ct 828 F.2¢
1385, 1388 n. 9 (9th Cir. 1987) (a court may properly take judicial notice
contents of public records or court files).
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Hal Moore, through State Insulationi2ona, further agreed to purchase
retain all potential claims againstetipayment and penfimance bonds by tk
subcontractors, suppliers, and vendokéunson-Hardisty, LLC aged to receive
written collateral assignment from these subi@tors, suppliers, and vendors so
State Insulation-Arizona could be reimbed for these payments through the H
draw process. State Insulation-Arizowauld thus be reifoursed through Legas
Pointe for all money spentn addition, all unpaid expses and loans incurred by |
Moore would be reimbursed by Legacy Reithrough escrow upon the sale of
property or rent proceeds. Finally, Habbte agreed to pay Hardisty $380,000,
both Hardisty and Munson-Hardisty, LLCragd to forego any salary ($3500/w
for Hardisty and $2500/week for Munson-Hardisty, LLC).

Melanie Moore emailed the final dradft the Incentive Agreement to Hardi
on January 15, 2009, asking him to “pleemgew and sign ansend back to me; yc¢
can fax with an original tdollow in the mail.” (Exhbit 66.) Hardisty signed tt
Incentive Agreement on January 16, 2009 and faxed it back to Hal Moore on th
day (Exhibit 68), and sent the original hail. Although this Incentive Agreeme
does not have Hal Moore’s signature omdaydisty understood Hal Moore signed
Incentive Agreement based on represeoatifrom Hal Moore and Melanie Moo
and all parties immediatelyegan performing thereunder.

After the Incentive Agreement was enténeto, the Moores informed Hardig
that the Incentive Agreement could not siomitted to HUD for approval of t
transfer of Hardisty’'s 27% membership m@st. A separate agreement needed
signed specifically for HUD to effectuateetitransfer. Hardisty did not underst:
this to be a “new ageznent” on new terms.

On January 22, 2009, Mei@ Moore emailed Hardig a first draft of @
Purchase and Sale Aggment to be presented tdJBE. Several versions of t
Purchase and Sale Agreemematre exchanged between thetgs. All versions wer

drafted by the Moores and/or their coung& the last minute, without the knowled
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of Hardisty, the Moores adddanguage to the Purchaased Sale Agreement (whi
was not in the Incentive Agreement or evbka first draft of the Purchase and §
Agreement) saying Hal Moore agreed noptosue any claims against the payn|
and performance bonds until May 1, 2009, whi@s shortly before the new predic
completion date of the Project.

Hardisty was unaware this additionahguage had been added at the
minute to the Purchase andé&Agreement. Melanie Moerhad represented that
final version of the Purchasmd Sale Agreement (Exhil21) was substantially tk

same as earlier drafts Hardisty haead, and he understood it was sim

h
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memorializing part of the agreemetitey had reached through the Incentive

Agreement for the purpose of submitting the transfer to HUD.

Even if Hardisty had seen the additiblamguage the Moores added at the

last

minute to the Purchase ande&Agreement, he would nbaive been concerned since,

as outlined in the Incentive Agreemetiite understanding was that State Insula
Arizona would be reimbursed for paymetdssubcontractors, vendors, and supp

through the HUD draw procesmd anything not paid thugh the draw process wol

be reimbursed by Legacy Pointe (of whielal Moore was now a majority equity

owner). So Hardisty wasomfortable that State s$mlation-Arizona would
reimbursed for its payments, and Hardistuld no longer be psonally liable on th
payment and performance bonds.

In fact, State Insulation-Arizona ultimately paid the subcontractors, ve
and suppliers $2,156,308 as a result of thiatsyal assignments, and when the Prg
closed in August 2009, Hal dbre, on behalf of Legadyointe, represented to HLU
that all claims had been paid, or woultbgly be paid through escrow within for
five days, and that no debts were ocansling to subcontractors, vendors,
suppliers.

However, on October 23, 2009, at tHeection of Melanie Moore, Sta

Insulation-Arizona filed a complaint agait GAIC in the Chancery Court for Kn
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County, Tennessee making a claim in #mount of $2,120,537.85 plus co

prejudgment interest, and attorneyse$ against the payment bond (Exhibit 124).

Since Hardisty was an indemnitor tire payment bond, GAIC requested
Hardisty defend and indemnify the claitdardisty was suddenly faced with persg
liability in the amount of $2,120,537.8plus costs, prejudgment interest,
attorneys’ fees. The only reason he tramsfkhis 27% interest in Legacy Pointe

the first place was to avoid this liability.

5L,

[hat
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The Project was complete in August 20(Hal Moore signed the Mortgagor’s

Certificate of Actual Cost on August 10009 and final permission to occupy
living units was granted on August 6, 2009. However, upon completion of the R
Hal Moore refused to pay Hastly $380,000 as agreed to in the Incentive Agreer

In February 2009, the “Amendment to&ating Agreement” of Legacy Poir
provided that following HUD approval the mesrbhip interests in Legacy Poi
would be as follows: Munson-Hardisty, 0.(10%), Craig Mason (13%), and H
Moore (77%). Hal Moore also replaceshé Hardisty as Chief Manager of Leg;
Pointe.

In April 2009, Munson-Hardisty, LLC ansferred its 10% interest in Leg4
Pointe to Hal Moore.

B. Damages

At the time State Insulation-Arizormand the Moores madebond claim, GAIC

held the $750,000 deposited in a CD on lfebaMunson-Hardisty, LLC and th
balance of the fund control account (sekde part by Hardisty’s $380,000 line
credit).

I

4 The complaint was removed to U.Bistrict Court for the Eastel
District of Tennessee (Knoxville) on Decbkear 2, 2009 and thereafter styledsdate
Insulation, LLC v. Great Am. Ins. G&ase No. 09-cv-00526-RLI(CCS) (E.D. Tel
(“Bond Action”).
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On September 30, 2011, GAIC filed a complaint for interpleader i
Chancery Court for Knox County, Terssee pursuant to a settlement agree
reached by Legacy Pointe, State Insulai#oizona, and GAIC and sought to dep
the held funds with the Coutt.State Insulation-Arizonand Legacy Pointe filed
counterclaim against GAl@nd a cross-clainagainst Munson-Hardisty, LLC a
Hardisty, among others, in the Interpleadetion arguing State Insulation-Arizorn
as a claimant under the terms of the pagtrbond for approximate$2.1 million, is
entitled to the entire amount of the depasitends plus interest. State Insulati
Arizona alleges that Hardisty, Munsoniidety, LLC, and the other co-defenda
have no interest in or right to the fundisposited by GAIC. State Insulation-Ariz(
also argues, in the alternative, tiMtinson-Hardisty, LLC owes State Insulati

Arizona the sum of approximately $2.1 millibased on breach of contract and mg

N the
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nts
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had and received theories. Hal and Melanaoh later intervened in the Interpleader

Action seeking $750,000 of the deposited fuptiss interest on the basis of
September 2007 loan to Munson-Hardisty, LLC.

On September 9, 2014, before trial this action, Hal Moore accept
Hardisty’s offer of judgment pursuant téederal Rule of Civil Procedure ¢
Judgment was thereafter entered in thisoadn favor of Hal Moore in the sum
$750,000 to be paid from the payment basdied by GAIC and currently on dep
in the Interpleader Action. As a conditi of acceptance of Hardisty’s offer,
Interpleader Action, including cross-claimad counterclaims brought by any pa
must be dismissed in its entirety with pice. Therefore, allability with respec
to the subcontractors, vendors, and $iepp on the Projeciand all collatere
assignments has now been resolved.

Hardisty was required to indemnifmé defend the Bond Aan in Tennesse

The Bond Action was voluntarily dismissed tne parties on Jurg 2012. Hardist

° Great Am. Ins. Co. v. & Insulation, LLC, et gl No. 1814023 (Ch.

Knox Cnty., Tenn. filed Sept. 3@011) (“Interpleader Action”).
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was forced to incur attorneys’ feestire amount of $148,036.45 in defending both

the Bond Action and the Interpleader Action.

In January 2009, the value lbégacy Pointe was $28,244,78Since Legac
Pointe had an outstanding mortgage$afi, 434,100, this put the equity in Leg
Pointe at $6,810,687, and John Hardisty’s 27% interest at $1,838,885.

1. CONCLUSIONSOF LAW/
A. Fraud Against All Defendants Except Mark Peluso (Third Cause of
Action)

To prove fraud, a plaintiff must prowy a preponderance of evidence: (1)
a defendant made a misrepentation (false repregahon, concealment,
nondisclosure); (2) knowing that the misregmetation was false; (3) with the int
to defraud; (4) the plaintiff justifiably redd on the misrepresentation; and (5)
result of the misrepresetitan, suffered damagesSmall v. Fritz Cos., In¢30 Cal
4th 167, 173 (2003);iodas v. Sahadil9 Cal. 3d 278, 286-93977). Reliance

justifiable where “circumstances were such to makeasonablefor the plaintiff td

6 The Court determines that Harglis expert withess Stephen Jongs

initial valuation of Legacy Pointe at $284,787 is the most pguasive. Hardist
urges the Court to adopt Mr. Jones’ héglealculation of $30,262,271. This amo

was re-calculated by Mr. Jones by using a lower capitadizasite after he saw Craig

Mason'’s calculations. However, these citons by Mr. Mason were made in
attempt to sell Mr. Mason’s share and thasld easily reflect an inflated value.

addition, Hardisty’s resulting 27% ofithhigher calculatin would be $2,383,60
which seems high in light of the fact thafdre Hardisty agreed to transfer his 2
ownership interest to Hal dbre in January 2009, he hiaden negotiating to sell h
share to a third party for $1,750,000. Sarly, Defendants urgthe Court to use
lower calculation, claiming that Mr. Jones improperly increased the prospectiv
and thus the net operating income ussdMr. Jones was too high. Howey

Defendants’ calculations of Hardisty’s 27fterest at $137,984 #lsed allegedly OE
h

the HUD firm commitment) to $960,737gked on the HUD firm commitment wi

a limitation on rent increases of 4.5% perry@gpear to be too low in light of all the

facts in this case.
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! To the extent any Findings of Fae contained in the Conclusiong of

Law, they are hereby incorporatedanhe preceding Findings of Fact.
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accept the defendant’s statements withouindependent inquiry or investigation.

OCM Principal Opportunities Fund. CIBC World Markets Corpl57 Cal. App. 4t
835, 864 (2007) (citation omitted). “The reaableness of the pl#iff's reliance ig
judged by reference to the plaffis knowledge an@xperience.”ld. (citing 5 Witkin,
Summary of Cal. Law (10th ed005) Torts § 808, at p. 1164).

Although extrinsic evidence may not tedied upon to alter aadd to the term

of an integrated written agreement, exditnevidence is admissible to show fraud

may be admitted where the validity of tagreement is the fact in disputé&ee

Riverisland Cold Storage, Inc. ¥resno-Madera Prod. Credit Ass'®5 Cal. 4tk
1169, 1174-75 (2013) (“Evidence to prove ttra instrument is void or voidable 1
mistake, fraud, duress, undue influence, illsgaalteration, lack of consideration,
another invalidating cause is admissibl&iation omitted); Cal. Civ. Proc. Code
1856(f) & (g). This rule agpes “even though the contracites that all conditior

and representations are embodied therdioiris v. Harbor Boat Bldg. C 112 Cal|

App. 2d 887, 888 (1952) (citation omitted).
The Moores made the following misrepeatations to Hardisty in connect
with the entering into the PPchase and $aAgreemeng:

1) Melanie Moore represented thaetRPurchase an8ale Agreeme
was substantially the same agresras the Incentive Agreement ;
failed to point out that shend Hal Moore had added langua
agreeing not to pursue anyaths against the payment g

performance bond until May 1, 2009étnew predicted completi

date of the Project);
2) Both of the Moores represented that they would pu

8 Hardisty failed to present anyidence of fraud in connection with t
transfer of his share of Munson-Hardisht,C's interest in Lgacy Pointe to Ha
Moore. Hardisty also failed to preseaty evidence of misrepresentations by
Moore Trust and State Insulation.
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reimbursement of State Instin-Arizona for payments |

subcontractors, vendors, andppliers through the HUD drg

0]

w

process, and anything not paid through the draw process would b

reimbursed by Legacy Pointe;

3) Both of the Moores represented tlatexchange for the transfer
Hardisty’s 27% interest, Hardisty's liability to subcontract
vendors, and suppliers would be extinguished; and

4)  Both of the Moores represented they would pay Hardisty $38
when construction of the Project was finished.

At the time they made these presentations, the Moores knew
representations were fals&@hey made the representatidosdeceive Hardisty as
the true nature of the Purgdemand Sale Agreement and to induce Hardisty to ex
the Purchase and Sale Agreement. rdisdy relied on these representations

executing the Purchase and Sale A&gment, by submitting documents to H

seeking approval of the transfer of his 2i#@mbership interest in Legacy Pointé

Hal Moore, and by continuing to work ttomplete the Project. Given all {

circumstances, his reliance was justifiable.

of

ors,

D,00C

the

As a result, Hardisty was damagedentthe Moores caused State Insulation-

Arizona to file the Bond Awwon, which Hardisty wasequired to indemnify an
defend. While the Bond Actiomas ultimately dismissednd the Interpleader Actic
will soon be dismissed, Hardisty incurrettorneys’ fees in defending the Bqg
Action and Interpleader Action. FurtherrepHal Moore used éhPurchase and Si
Agreement to justify his refal to pay Hardisty the $3&8M0 he had promised to g
him, which led to Hardisty being unable pay the interest on his personal ling
credit and the bank defaulting him.

Accordingly, the Court finds for Plaiff on his third cause of action for fra
and against defendants Hdbore and Melanie Moore.
I
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B. Constructive Fraud Against Hal M oore and M elanie M oor e (Fourth
Cause of Action)
“Constructive fraud arises on a breachdoity by one in a confidential
fiduciary relationship to another which incks justifiable reliance by the latter to
prejudice.” Odorizzi v. Bloomfield Sch. Dis46 Cal. App. 2d 123, 129 (1966).

or
his
To

prove constructive fraud, a plaintiff mystove by a preponderance of evidence the

following elements: “(1) a fiduciary or cadential relationship; (2) an act, omiss

on

or concealment involving a breach ofathduty; (3) reliance; and (4) resulting
damage.”Neilson v. Union Bank of Cal., N,290 F. Supp. 2d 1101, 1142 (C.D. Cal.

2003) (citingAssilzadeh v. Cal. Fed. Bar Cal. App. 4th 399, 414 (2000Y)pounan
v. Equifax Inc, 111 Cal. App. 3d98, 516-17 (1980)yler v. Children’s Home Sogly

29 Cal. App. 4th 511, 548-49934); Cal. Civ. Code § 1573.

The essence of a “constructive fraud” glas the existence of a confidentia

or

fiduciary relationship which induces justifie reliance by one in the relationship to

his prejudice. Odorizzj 246 Cal.App.2d at 129. “Sha confidential relationsh
may exist whenever a person with jusifiion places trust and confidence in
integrity and fidelity of another.’ld.

Hardisty and Hal Moore were long-timtose business associates. Wheth

not this relationship could be characteriasda “friendship,” itvas never a fiduciafy

Ip
the

Sell

relationship. Although he miht have had a confidential relationship with Hal Moore

at some point in time, by the time Hatglisvas negotiating the transfer of his 2

7%

membership interest in Legacy Pointe to Hal Moore, whatever existed of the

confidential relationshippad completely erodedd. (“The absence of a confidential

relationship . . . is especialgpparent where, as here, the parties were negotiating t

bring about a termination of their relationshi In such a situation, each party is

expected to look after his own intere§ts. Hardisty neverhad a fiduciary o

confidential relationship ith Melanie Moore.

Since Hardisty has failed to prowather a confidential or a fiduciary

—-13 - 11-cv-1591
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relationship with the Moores, hmas failed to meet his burden on this cause of action.

The Court therefore finds for defendants Hal Moore and Melanie Moore on Plajintiff’

fourth cause of action for constructive fraud.
C.  SecuritiesFraud Against Hal Moore (Sixth Cause of Action)

To prove securities fraud under Calif@r@orporations Code section 2540

plaintiff must prove by a preponderancesgfdence that there \wa purchase or sa

of a security in California, and that deteant engaged in “fraudr deceit” or mad

1, a

e

S

“an untrue statement of material fact” or “djted] to state a material fact necesgary

to make the statements made, in lightlo# circumstances under which they were

made, not misleading.MTC Elec. Tech. Co., Ltd. v. Leur8y6 F. Supp. 1143, 11
(C.D. Cal. 1995); Cal. Gp. Code 8§ 25401.

A7

A membership interest in a limited bidity company is a security under the

California Corporations Code unless Defemdd'can prove thadll of the members
are actively engaged in the negement” of the companyCal. Corp. Code § 2501(9.

Evidence that memberte or have a right to votdave the right to informatign

concerning the business and affairs of thated liability company, or the right

participate in management, without moraensufficient to establish the exceptidal.

In general, where profits come substantifitym the efforts of others, a security will

be present, but where profits come from jiiat efforts of partners, a security w

not be presentConsol. Mgmt. Grp., LLC v. Dep’t of Corpd62 Cal. App. 4th 59
610 (2008)People v. Syde87 Cal. 2d 765, 768 (1951).

Under California Corpations Code section 255@( an action under secti
25401 must be brought within two years after discovery of the false statement
Cal. Corp. Code 88 25506(b), 25501. In ttase, Hardisty did not know the Moo

had made the false misrepresentatiansil October 2009 when State Insulati

fo

j.U —

oJg
of fa«
res

on-

Arizona initiated the Bond Action. The Cotamt in this case was filed on July 19,

2011, within two years after discovery of tiadse statements. €hefore, this cause

of action is not barred by the statute of limitations.

- 14 - 11-cv-1591
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However, Hardisty’s “security” sale wathat of a membership interest
Legacy Pointe. Legacy Pointe was a tedi liability company in which all of th
members were actively involved in managthg company. Harsty as the Chig

Manager of Legacy Pointe, Munson-Hardisty, LLC as the general contractor, §

Moore as an active investotw initially visited, monitoredand, at times, controlle

the Project and later becarttee Chief Manager, wer@ctive members. Mr. Mas(
was also an active memberThe evidence reflects that Mr. Mason made |
contributions to the Project, including g up the land for the Project, paying for
plans, engineering, and the HUD packadyé:. Mason was further involved in a
assigned tasks in meetings and conferenkte redating to the Project. Therefore,
purchase or sale at issue was not one etargy, and Plaintiff's claim on this cay
of action must faif.

Accordingly, the Court therefore findsr defendant Hal Moore on Plaintif
sixth cause of action for securities fraud.

D. Conversion Against All Defendants Except Mark Peluso (Seventh

Cause of Action)

The tort of conversion is an “act@dminion wrongfully exerted over anothe

personal property in denial of or msistent with his rights therein.'Oakes .

Suelynn Corp 24 Cal. App. 3d 271, 278 (1972).0 prove conversion, a plaint

must prove by a preponderance of evidence: (1) that the plaintiff owned or |

ff
nad fl

right to possess personal property; (2) dedendant disposed of the property in a

manner inconsistent with the plaintiff's properights and (3) as a result, the plain
suffered damaged=remont Indem. Co. v. Fremont Gen. Cofgl8 Cal. App. 4th 9]
119 (2007)Liodas 19 Cal. 3d at 286-93. A memnship interest in an LL

9 Alternatively, the Court finds that Hardisty’'s 27% membership int;
in Legacy Pointe was not acquired byuflaor by means of a false statemen
material fact or an omission of a ma#triact. Hardisty transferred his 27
membership interest in LegaBpinte pursuant to thedantive Agreement, which, i
discussed herein, gsvalid contract.

- 15— 11-cv-1591
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constitutes personal property of the memigeeCal. Corp. Code, § 17705.0b;re
Kuiken 484 B.R. 766, 769 (9th Cir. B.A.P. 2013).

Money can be the subject of a convensaztion if a speci, identifiable sun
Is involved. Farmers Ins. Exch. v. Zerib3 Cal. App. 4th 44552 (1997). “Neithg
legal title nor absolute ownership of the pndpés necessaryl,] . . . [hJowever,am
contractual right of paymentyithout more, will not suffice.” Id.; see alsaKim v.
Westmoore Partners, Inc201 Cal. App. 4th 267, 284 (2011) (“California ceé
permitting an action for conversion ofomey typically involve those who ha
misappropriated, commingled, or misapplie@spc funds held for the benefit
others.”);Florey Inst. of Neuroscience & Mentdkalth v. Kleiner Perkins Caufie
& Byers 31 F. Supp. 3d 1034, 1041 (N.D. Call12p (“[C]ourts have recognized

sufficient ownership interest when the pt#irhas a lien on the funds in question

Farmers Ins. Exch53 Cal. App. 4th at 455 (“[A] me@omise to pay from a specifi

fund may suffice to create aguatable lien if considerains of detrimental reliant
or unjust enrichment are implicated.”).

In the Incentive Agreement, Hardisggreed to immediately transfer

remaining 27% membership interest in hey Pointe to Hal More. As discusse

herein, the Incentive Agreement is a valid cact. Therefore, Hardisty has faileg
prove that he has a right to possess tiHé g¥embership interest and that defend
Hal Moore, Melanie Moore, State Institm, and the Moore Trust are wrongfy
exerting control over his 27% membdgsnterest in Legacy Pointe.

In the Incentive Agreement, Hal Mooagreed to pay Hardisty $380,000
installments with the final installment do® completion of the Project. Hal Mog
has not paid this amount. However, #mount Hardisty was entitled to be paid
completion of the Project, was not the mpie withdrew from his personal line
credit. In the Incentive Agement, he “agree[d] that he [wa]s giving up his $38C
seed money and transfer[ready right thereto to Hal Moer” The amount Hardis

was entitled to be paid was therefore ndigieated to come fromny particular fun

- 16 — 11-cv-1591
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or source. Hardisty’s right to the $380,008s a mere contractual right of paym
This cannot be the basis for a conversion claim.

Accordingly, the Court finds in favaf defendants Hal Moet Melanie Moorg
State Insulation, and the Moore Trust Bfaintiffs seventh cause of action
conversion.

E. Conspiracy Against All Defendants Except Mark Peluso (Ninth

Cause of Action)

Although listed as the ninth cause of action, civil “[clJonspiracy is not a
of action, but a legal doctrine that impssliability on persosm who, although n¢
actually committing a tort themselves, shaith the immediate tdfeasors a commc
plan or design in its perpetration&pplied Equip. Corp. v. Litton Saudi Arabia L}
7 Cal. 4th 503, 510-11 (1994) (citation itted). “By participation in a civ
conspiracy, a coconspirator effectively adops his or her own the torts of ot

coconspirators within the ambit of the conspiracld’ at 511.

eNt.

for

Cause

n
d
I

her

“The elements of an action for cibnspiracy are the formation and operation

of the conspiracy and damage resultingptaintiff from an act or acts done
furtherance of the common desigrid. “[l]t is the acts done and not the conspir
to do them which should be regardedfss essence of the civil actionlt. While
conspiracy extends liability beyond the mipals who actuall}committed the tor
the coconspirator must be “legally capablecommitting the tort, i.e., that he or s
owes a duty to plaintiff recognized bywaand is potentially subject to liability f
breach of that duty.ld.

Typically, agents and employees ot@poration cannot conspire with th
corporate principal or employer where theyiadheir official capacities on behalf
the corporation and not as individuéts their individual advantageDoctors’ Co. v
Super. Ct 49 Cal. 3d 39, 45 (1989%lack v. Bank of Am30 Cal. App. 4th 1,
(1994) (“When a corporate employee actthie course of his or her employment,

behalf of the corporation, there is naignapart from the employee with whom t

—-17 - 11-cv-1591
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employee can conspire.’Neilson v. Union Bank of Cal., N,290 F. Supp. 2d 110
1123 (C.D. Cal. 2003). The principles undertythe agent’'s immunity rule apply
limited liability companies.See People v. Pac. Landmafik9 Cal App. 4th 1203
1212-1213 (2005).

An exception to the agent’s immunityleuhat allows corporate employees
be held liable for conspiracy with theiripeipal exists when they act for their o

individual advantage and neblely on behalf of the cporation, or act beyond tk

—

o

N

to
vin

e

scope of their authoritySee Doctors’ Co 49 Cal.3d at 47. Agents and employees

may also be liable where they owe aydwb the plaintiff independent of th
corporation’s duty.Black 30 Cal. App. 4th at 4. EJveryoneowes a duty not t

commit an intentional tort againshyone” Fuller v. First Franklin Fin. Corp, 216

Cal. App. 4th 955967 (2013) (citingQwest Commc’ns Corp. v. Wei&78 F. Supp.

2d 1188, 1193, n. 4 (S.D. C&I003)). “Thus, there can liability for conspiring tg
commit an intentional tort eveabsentany duty.” Id.; see also Applied Equip. Car|
7 Cal. 4th at 512-13.

“Because civil conspiracy is so eastlege, plaintiffs have a weighty buro
to prove it.” Choate v. Cnty. of Orang&6 Cal. App. 4th 312333 (2000) (citatio
omitted). There must be proof of “a tnal understanding to accomplish a comr
and unlawful plan.”ld. “It is not enough that [théefendants] knew of an intend
wrongful act, they must agree—egpgsly or tacitly—to achieve it.1d.

The Moores committed fraud, an intemi&b tort, against Hardisty. The Moo
and State Insulation-Arizona all shared anomon plan or design to take Hardist
27% membership interest in Legacy Reiand his $380,000 hyisrepresentatior
that the claims by the subcontractors,d@ns, and suppliers against the payment
performance bond would be extinglued, and each engagedaitts in furtherance
this common plan. While Hal Moore owthé&tate Insulation-Arizona and Mela
Moore was an employee, the Court finds tinaty acted for theiown financial gaii

and not on behalf of theompany. The 27% memiship interest was beir

- 18 — 11-cv-1591
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transferred to Hal Moore, and the Puredand Sale Agreemiewas drafted by th
Moores and signed by Hal Moore as adividual. State Insulation-Arizona w
simply a conduit and willing participant.

Hardisty has not demonstrated that Moore Trust or State Insulation-Nevs:
were involved in the common plan. Accaorgly, the Court find$élal Moore, Melanig
Moore, and State Insulation-Arizona engaged in a conspicacymmit fraud.

F.  Aiding and Abetting Against Melanie M oor e, State I nsulation, the

Moore Trust and Mark Peluso (Second Cause of Action)

To prove aiding and abetting, a pl#ihmust prove bya preponderance
evidence: (1) that the defendants knew Hraither person’s condiwas a breach ¢
a duty owed to another and (2) that the defendants gave rsiddséssistance ar
encouragement of that breacBee Schultz v. Neovi Data Cqrp52 Cal. App. 4t
86, 93 (2007). “Mere knowledge that a tmtbeing committed and the failure
prevent it does not constitute aiding and abettifgustin B. v. Escondido Union S
Dist., 149 Cal. App. 4th 860, 8{2007) (citation omitted).

There is no evidence that Mark Palduknew the Moores were breaching

duty to Hardisty or that the Mooresere committing any fraud against h

Therefore, with respect to MaPeluso, Hardisty has failéd meet his burden of proof

on this cause of action. In additioneth is no evidence thdoore Trust or Stat
Insulation-Nevada gaveibstantial assistance in encouragement of the breach.

With respect to the remaining defendartardisty has proved that they e
knew the Moores were making fraudulent misesgntations to him, and they e
substantially assisted and encouraged that fraud. The Court therefore finds
of Plaintiff on his second cause of action for aiding and abetting against defe
Melanie Moore and State Insulation-Arizona.

G. Fraud Damages

Once a plaintiff has provehe was actually damagby a defendant’s condu

the trial court must attempt &scertain the amount of damages even if the tas

—-19 - 11-cv-1591

e

as

hda

\U

h.

CJ

any

m.

e

ach
Ach
in fa\

pndar

C)
—

k is ¢




© 00 N o o A W N P

N N DN N N N N N DN P P R R R R R R R
0o ~N o a & W N P O © 0o N 0O g M w N e O

difficult one. See Meister v. Mensinge230 Cal. App. 4th 381, 396 (2014) (“Wh
the damages suffered by the [plaintiffsasonsequence oéspondents’ wrongdoir
may not have been readily ascertainedpés not follow that the [plaintiffs] failed
establish the fact they were harmedrbgpondents’ actiori§. “Where thefact of
damages is certain, the amount of damagssd not be calculed with absolut
certainty.” GHK Assocs. v. Mayer Grp., In@24 Cal. App. 3d 8573 (1990). “Th

le

19
0

—

D

law requires only that some reasonable basis of computatiomaiggs be used, and

the damages may be computed evenefrgsult reached is an approximationd.

Trial courts must do the best they can asd all available facts to approximate

fair and reasonable damages unalé of the circumstancesMeister, 230 Cal. App.

4th at 397.

1. IncentiveAgreement

The Court finds that the parties entered into the Incentive Agreement.

Moores made an offer, wth was accepted by HardistyCal. Civ. Code 88 158
1583. While Hal Moore may or may notueasigned the Incentive Agreement,
parties, including Hal Moore, begamimmediately perform thereundeseeCal. Civ.
Code § 1584.

California law “distinguishes between fraud in the execution or inceptio
contract, and fraud in the inducement of a contra¢iilfage Northridge Homeowne
Ass’n v. State Farm Fire & Cas. C&0 Cal. 4th 913, 921 (2010). Fraud in

the

Th

the

N of &

I's
the

inducement “occurs when the promisor knomigat he is signing but his consent is

inducedby fraud.” Rosenthal v. Great W. Fin. Sec. Corp4 Cal. 4th 394, 415 (199

(internal quotations omitted). Fraud in #@eecution or inception, on the other hg

occurs when “the promisor is deceived ash® nature of his &cand actually doe

not know what he is signing, or does ndeird to enter into a contract at alld.
To succeed on a claim of fraud in theeption, a plaintiff must show that |
apparent assent to the contract—his signature on the agreement—is “negated

so fundamental” that he was “deceived athtdbasic character of the document

- 20— 11-cv-1591
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signed and “had no reasonable opportunity to learn the trutd.”at 425. A
misrepresentation of the contract’s contaitsie does not render a contract’s cont
void “where the defrauded pg had a reasonable opportunity to discover the
terms of the contract.1d. at 419-20.

Hardisty has failed to prove any fraimdthe execution or inducement of t

Incentive Agreement. Whilelardisty was under economaluress at the time, t
Moores did not engage in any sufficientlyomngful coercive acts at the time the pal
entered into the Incentive Agreemeio invalidate the agreementSee Rich &
Whillock, Inc. v. Ashton Dev., Ind57 Cal. App. 3d 1154, 1158-59 (1984) (“[T
[economic duress] doctrine .. [which can serve as a ba$or invalidating a contrag

comeJs] into play upon the doing of a wroangéct which is sufficiently coercive

ents

real

cause a reasonably prudent person facedmatleasonable alternative to succumb to

the perpetrator’'s pressure.”)

Plaintiff argues that Hal Moore’s repeggation in the Incentive Agreement t
he would provide a “bridge loan” was promissory fraedduse of the subsequer,
filed Bond Action. To establish promissoimaud, a plaintiff must prove “(1) tt
defendant made a representation of intenperform some future action, i.e.,
defendant made a promisand (2) the defendant did netlly have that intent at t
time that the promise was made,, the promise was falseBeckwith v. Dahl205
Cal. App. 4th 10391060 (2012) (citing-azar v. Super. Ct12 Cal. 4th 631, 63

hat

tly
e

the

ne

9

(1996)). However, Plairftihas failed to prove that the Moores or State Insulation-

Arizona intended to pursue a claim on the baaidsie time théncentive Agreemer,
was entered into, or to seek reimbursetri®y any method other than “through
draw process,” thereby misrepresenting tia¢ure of the “bridge loan.” Plaint
testified that when he signed the Intea Agreement he understood Hal Moc
through State Insulation-Arizona and Legdtyinte, was going to reimburse him:s
for the “bridge loan.” Hal Moore similarliestified that the purpose of the collats

assignments was to ensurewmas reimbursed. He furthéestified that he was n

—-21 - 11-cv-1591
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planning on filing a bond claim at the tirhe entered the Incentive Agreement,
was not setting one up. Plaintiff has presented no evidence to the contrary.

2. Purchase and Sale Agreement

Hardisty was deceived as to the basharacter of the Purchase and |
Agreement and had no reasonable opportuniyaimn the truth. Thus, the Court fin
there was fraud in the inception oktRurchase and [BaAgreement.

A party’s “rescission obligations dend on the type dfaud alleged.”Village
Northridge Homeowners Ass'80 Cal. 4th at 921°If the fraud goes to the executi
or inception of a contract, so that th@misors do not know what they are sign
the contract lacks mutuaksent and is void.ld. Therefore, the contract “may
disregarded without the necessity of rescissidd.”(citation omitted).

The Court thus finds th#tte Purchase and Sale Agresrhis void and shall &
disregarded without the necessity for resoissiAs the Purchasad Sale Agreeme

IS void, it is not a novation, and thecentive Agreement remains in effe@eeAirs

Intern., Inc. v. Perfect Scents Distributions, .|.@02 F. Supp. 1141, 1148-49 (N|

Cal. 1995) (“[A]n essential element of a novation isuhkdity of [a] new contract];

therefore] ... [i]f the new contract isvalid, there is no novation and the part
previous obligations are not extinguishgdcitations omitted); Cal. Civ. Code
15311

10 To the extent Defendants argilie Purchase and Sale Agreement
subsequently ratified by Hardisty whensigned documents addressed or subm
to HUD in February 2009, the Court disagreéfO]ne who, after discovery of g
alleged fraud, ratifies the original contrégtentering into a new agreement gran
him substantial benefits with respect te tame subject matter, is deemed to |
waived his right to claim damages for fraudulent induceme®&é Oakland Raide
v. Oakland-Alamed&nty. Coliseum, In¢ 144 Cal. App. 4th 1175, 1186 (2006).
discussed herein, Hardisty did not learnhaf fraud until the filing of the Bond Clai
in October 2009. Therefore, the Court Bridefendants have failed to establish
Hardisty ratified the Purclse and Sale Agreement andived his rights to clair
damages for fraudSee DRG/Beverly Hills, Ltd. €hopstix Dim Sur@afe & Takeou
[, Ltd., 30 Cal. App. 4th 54, 60 (1994) (“Waiverthe intentional relinquishment

- 22 — 11-cv-1591
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“Restitution of the benefits conferrethder a contract maye awarded if th

contract is rescinded or det@ined to be unenforceableChapman v. Skype In@220

Cal. App. 4th 217, 233-34 (2013) (citimrell v. Sharp Healthcarel83 Cal. App.

4th 1350, 1370 (2010)). “Alternativelyestitution may be awarded where

defendant obtained atefit from the plaintiff by fraudgduress, conversm or similat

conduct.” Durell, 183 Cal. App. 4th at 1370 (citati omitted). However, “[t]he

person receiving the benefit is requiredriake restitution only if the circumstang

are such that, as between the two individuals,unjsstfor the person to retain it.

Id. (citation omitted).
The Court finds that no restitution ahy benefits confeed by the Purcha:

and Sale Agreement is required to prawamust enrichment. The Bond Action |

e

the

CES

e

U

nas

been settled and dismissed. The Intergedkttion, including all cross-claims and

counterclaims in their entirety brought by grarty, must be dismissed with prejud
(SeeECF No. 130.) In addition, by virtue tie terms of the Incentive Agreemsg
which, as discussed heregiis valid, Hardisty and Mnson-Hardisty, LLC have 1
obligation to State Insulation-Arizona tre Moores for any unpaid subcontrac
supplier, or vendor invoices. The collatemasignments were toe reimbursed “b
HUD through the draw process;” and to théeex that did not occur, the Incent
Agreement provides that “all unpaid expenaerd loans incurred by Moore are td
paid back through escrow upon salgha property or & proceeds.”

California Civil Code section 3343 proes the measure damages when o
is “defrauded in the purchase, sale ochleange of property.” Cal. Civ. Code
3343(a). California Civil Cde section 3333, alternatiyelprovides the measure

damages for “[f]lor the breach of an obligetinot arising from cordct.” Cal. Civ

aknown rightafter knowledge of the facts. The burden, moreowgs on the part)
claiming a waiver of a right to prove it lslear and convincing evidence that does
leave the matter to speculation, and doulwthsles will be decided against a waive
(emphasis added) (citations antemal quotations omitted).

- 23— 11-cv-1591
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Code § 3333. California Civil Code sem 1709 further prodes the measure
damages when a person “willfully deceives &aeotwith intent to induce him to alt
his position to his injury or risk.” Cal. CiCode § 1709. Givethat the fraud at issl
occurred during the execution of the Purchasd Sale Agreementihich is void, an(
not during the transfer of Hardisty’s 27ftembership interest in Legacy Poif
which was transferred by means of thedntive Agreement, the Court finds t
Sections 1709 and 33BBovide the more appropriate maesof damages in this ca

Under Section 3333, the measuret@mt damages “is the amount which
compensate for all detriment proximately sed thereby, whethércould have bee
anticipated or not.” Cal. €i Code § 3333. *fiere is no fixed rule for the meas
of tort damages under @l Code section 3333."Santa Barbara Pistachio Ranch
Chowchilla Water Dist 88 Cal. App. 4th 439, 44@@01). The damages awar(
should place the plaintiff in the ptsen he would have occupied had
misrepresentations not occurréttkert Cold Staage, Inc. v. BehB43 F. Supp. 123
1234 (E.D. Cal. 1996) (citinGray v. Don Mille & Assocs., Ing 35 Cal. 3d 498, 5(
(1984);Kenly v. Ukegawal6 Cal. App. 4th 4%4-55 (1993)).

Section 1709 similarly provides that a defendant engaginigceit “is liable

for any damage which [the plaintiff] thdre suffers.” Cal. Gi. Code § 1709. |,

plaintiff is required to prove the amouot damages he suffered with “reasong

certainty.” City Solutions, Inc. VClear Channel Commc’'n865 F.3d 835, 839 (9th

Cir. 2004) (citingStott v. Johnstqr86 Cal. 2d 864, 875 (1951)).
Hardisty has demonstrated with reasoea@rtainty that as a result of the fr
committed by defendants Hal Moore and MaaMoore, he waanable to repay h

personal line of credit at the bank irethmount of $380,000 plus interest which

of
er
e
)
ite,
hat
5€.
vill
n
ire
V.
led
the
D,
)4

14

N

Able

aud
S
led

to a default, and h&as forced to incur $148,036.45 itianeys’ fees associated wjith

defending the Bond Action and Impdeader Action in Tennessée.

11 Hardisty failed to demonstrate athhe was deprad of additiona
“salary” by virtue of the fraud committdaly defendants Hal Moer Melanie Moore

- 24 — 11-cv-1591
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At the beginning of the Project, Hardisty drew upon a $380,000 personal lin

of credit and contributed the funds to th®ject. These funds were held by GAIC

the duration of the Projectnd were later deposited withetltourt in the Interplead

for

er

Action. When Hardisty entered into thecentive Agreement, receiving funds to| be

able to maintain and pay off his $380,d0® of credit was a key component of

agreement. Hardisty therefore agreedi&ove his right to the funds held by GAIC

the

on

the promise that he would receiveet8380,000 sooner from Hal Moore throuigh

installment payments, with the final installment to be paid on completion pf the

Project. Therefore, througthis agreement, Hardistgnticipated being able

maintain and pay off his line of credit. Hdoore further continuously promised

to

to

pay Hardisty the $380,000 while the Projeeis being completed, stringing him alpng

for months.

In reliance on these promises, Hardistyitinued to work on the Project.

At

the end of the Project, Hal Moore informed Hardisty that he would not pay hin

$380,000, relying on the fraudulently execlfeurchase and Safgreement whic

L

states that “[ijn entering this Agreemt, [Hardisty] does not rely on any

representations by [Hal Moore] or hmgents concerningany subject matter

whatsoever.” As the harm to Hardistypmaly his inability to make payments and

the

subsequent defaulting on his personal linereflit, arose from and was perpetuated

and exacerbated by the frauddaffendants Hal Moore amdielanie Moore, the Court

finds tort damages in the amount of 380 to be the apprdpte and equitab

remedy.

and State Insulation. The Incentive Agreehmaovides that Hardisty was to rece

e

ve

$380,000 pursuant to a paymesthedule but during the course of the payment
schedule both he and Munson-Hardisty, Llv@Guld forego any salary. Furthermoye,

Hardisty now abandons his claim that his companies, Hardisty Constructio
Hardisty Construction Management, Inc., and Melhorn Construction, Inc.
damaged as a result of defendantsioams. Therefore, Defendants’ motionlimine
(ECF No. 106) which is still penalg has been rendered moot.
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In addition, “[a]lthough as a general r@d#orneys’ fees incurred by a plain

in an action for damages for fraud are mmmverable, an exception is recogni

where a plaintiff, as a proximate resultdefendant’s fraud, is required to prose¢

or defend an action against a third pddiythe protection of his interest.Glendale
Fed. Sav. & Loan Assr. Marina View Heights Dev. Co., Iné6 Cal. App. 3d 10
149 (1977) (internal citations omitted). n“such cases reasomaldttorneys’ feg
incurred in connection with the third patéwvsuit are recoverable as damages ca
by defendant’s tortious act.”ld. (citations omitted);Oasis West Realty, LLC
Goldman 51 Cal. 4th 811, 826 (2011) (quotidgrdache Entrs., Inc. v. Brobeq
Phleger and Harrisonl8 Cal. 4th 739, 751 (1998)) (“It is ‘the established rule

attorney fees incurred as a direct resulhimmdther’s tort are reverable damages.”)).

By virtue of Defendants’ fraydHardisty was forced to aur $148,036.45 in attorney

fees associated with defending the Bondigkcand Interpleader Action in Tenness

and the Court finds he is entitled to recover this am&unt.

3. Prejudgmeniterest

Prejudgment interest may lavarded in the discrein of the fact-finder “[i]n
an action for the breach of an obligatiort aasing from contract, and in every ¢
of ... fraud.” CalCiv. Code § 3288ylichaelson v. Hamad&9 Cal. App. 4th 156
1586 (1994). The award of pre-judgmentenest should be based on all of
circumstances of the casélNest v. Stainbackl08 Cal.App.2d 806, 819 (195
Damages that are “ascertainableg antitled to prejudgment interesbeeCal. Civ.
Code 8§ 3287(a)Bullock v. Philip Morris USA, In¢ 198 Cal. App. 4th 543, 573-

(2011). Damages are calculated frora ttate the amount was both due and o

12 Although Defendants attempt thstinguish between the Bond Acti
and Interpleader Action, in fact, Hardistyas forced to continue litigation in t
Interpleader Action because both his oragimvestment of $380,000, as well as
$750,000 he borrowed from the Moores at 13% interest had begsieatied in tha
court. Thus, the Interpleader Action sva continuation of #gnBond Action, whick
Hardisty would not have been forceddefend had there been no fraud.
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and ascertainable.Bullock 198 Cal.App.4th at 573. Prejudgment interest is

calculated at a rate of 7% per ye#d. (citing Michaelson 29 Cal.App.4th at 15885).

Generally, compound interest, as opposed gl interest, is awarded only if the

defendants owed a fiduciary duty to the plaintifichaelson 29 Cal.App.4th at 158

5.

Therefore, the Court finds that Hardistyeistitled to simple prejudgment interest at

the rate of 7% per year on the $380,08m August 10, 2009 to the date of
Amended Judgment. Interest is therefore $147,065.21.

4, PunitiveDamages

Under California Civil Code sectidd294, punitive damagemay be awarded

in the court’s discretion in a tort actibwhere it is proven by clear and convinc
evidence that the defendant has been guilgppfession, fraud, analice.” Cal. Civ
Code 8§ 3294(a)Chavez v. Keat34 Cal. App. 4th 1406, 1415 (1995). The C
declines to award punitive damages.
[Il. CONCLUSION

For the above stated reasdis]SHEREBY ORDERED that:

1. Judgment be entered in favorRi&intiff in the amount of $675,101.

and (1) against Melanie Moore and Statsulation LLC, an Arizona limited liability

company, on Plaintiff's second causeaation for aiding and abetting intentio
torts; and (2) against defendants Harold M. M&bend Elaine K. Moore a/k
Melanie K. Moore on Plaintiff's third caus® action for fraud. Harold M. Moor
Elaine K. Moore a/k/a Metde K. Moore, and State $nlation LLC, an Arizon

limited liability company, are jointly liable for this amount.

13 As noted above, the Project waamplete in August 2009. Hal Moare

the

ng

purt

signed the Mortgagor’s Certificate of AaluCost on August 10, 2009 and final

permission to occupy the living units svgranted on August @009. For purposes

of calculating prejudgment interest, the Gomitl use August 10, 2009, the latest d
provided by the parties.

ate

14 Melanie Moore, in her capacitas the executrix and the party
representative of the estate of HaroldMbore, has been substituted as a defendant

and a counterclaimant in this action in place of Harold M. Mo@eefCF No. 231.
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2. Judgment be entered against Rifiiand in favor of defendants State

Insulation LLC, an Arizondimited liability company, ad State Insulation LLC,
Nevada limited liability company, on Pidiff’s third cause of action for fraud.

3. Judgment be entered against Ritiiand in favor of defendants Harg

M. Moore and Elaine K. Moore a/k/a MelariK. Moore on Plaintffs fourth cause df

action for constructive fraud.

4. Judgment be entered against Ritiiand in favor of defendant Harold

M. Moore on Plaintiff's sixth causef action for securities fraud.
5. Judgment be entered against Ritiiand in favor of defendants Harg
M. Moore, Elaine K. Moore a/k/a MelaniK. Moore, State Insulation LLC,

Arizona limited liability campany, and State Insulafi LLC, a Nevada limited

liability company, and The 1998 Harold Mloore Revocable Trust, on Plaintiff

seventh cause of action faonversion and Plaintiff's ninth cause of action
conspiracy.

6. Judgment be entered against Riffiand in favor of defendant The 19

a

d

d

AN

S

for

08

Harold M. Moore Revocable Trust on Plaifif's second cause of action for aiding and

abetting intentional torts, Plaintiffthird cause oéction for fraud.

7. Judgment be entered against Riffiiand in favor of Mark Peluso an

Plaintiff's second cause of action for aiding and abetting intentional torts.

8. Judgment be entered against rRifiiand in favor of State Insulation

LLC, a Nevada limited liabty company, on Plaintiff'ssecond cause of action

aiding and abetting intentional torts.

9. Pursuant to Rule 68, judgment is entered in favounter-Claimant

Harold M. Moore and against Counter-Beflant John Hardisty in the sum

for

of

$750,000.00. This sum is to be paidiirthe payment bond issued by Great Amerjcan

Insurance Company, which airrently being held in theegistry of the Chance

Court for Knox County, Tenness, and the subject of a t&@n interpleader actign

pending in that couriGreat Am. Ins. Co. v. State Insulation, LL@ase No. 18140
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3 (Interpleader Action)). This shall beetlotal amount to be paid on account of
liability claimed by Counter-Clenant in this action, inciding without limitation an
and all claims for compensatory damagegtutory damages, attorneys’ fe
litigation expenses and costs of suit otheearecoverable in it action by Counte
Claimant.

The Court instructs the Clerk to issue a Second Amended Jud

any

€S,

gmel

accordingly, which vacatesd supersedes the Clerk’s Amended Judgment previously

issued in this case on Febry&3, 2015 (ECF No. 209).
IT ISSO ORDERED.

. 4 . )
DATED: October 22, 2015 (yitlig (s Tk

Hon. Cynthia Bashant
United States District Judge
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