Marin v. Escondido Care Center et al
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA
MEL M. MARIN, )  Civil No.11cv1610 AJB (JMA)
)
)  Order Dismissing Complaint for Failure
Plaintiff, ) toStatea Claim and Lack of Standing
) and Denying as Moot Motion to Direct
v ) Marshal to Serve
)
) [Doc. Nos. 1 and 14]
ESCONDIDO CAREgt al, )
)
Defendants. )
)

On July 21, 2011, the Plaintiff, Mel M. Marin, a non prisoner procegalioge filed a

complaint against approximately twenty-four Defendants. In the instant Complaint, the Plaintiff alleges

causes of action for conversion, fraud and deceit, iotea infliction of emotional distress, assault a
battery, personal injury, deceptive trade practices, financial abuse, false representation, breach

fiduciary duty, violation of the civil rights act amerongful death. The Plaintiff also filed a motion to

proceed in forma pauperis pursuant to 28 U.S.C. § 1915(a)(1) and Local Civil Rule 3.2(a). On S¢
ber 29, 2011, this Court denied Plaintiff's motion to proceed in forma pauperis because his motig
to state an inability to pay costs or give security with particularity, definiteness, and certainty. Pla
was granted 30 days leave to pay the $350.00 filing fee or to submit additional documentation re

his economic status. On October 6, 2011, Plaistifimitted additional documentation regarding his
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economic status and the Court granted his motion to proceed in forma pauperis on December 12
On May 21, 2012, Plaintiff filed a motion to direct Marshal to serve.
Discussion

A court may dismiss, sua sponte, the case at any time if it determines the plaintiff failed tg
claim on whichrelief may be granted pursuant to § 1915(e82yren v. Harrington 152 F.3d 1193,
1194 (9th Cir. 1998). “A plaintiff must allege factgt simply conclusions, that show that an individ
was personally involved in the deprivation of his civil rightd.”A court will deny any motion that fail
to present a legal and factual bakis.
l. Plaintiff's First Cause of Action

Plaintiff's first cause of action allegesfrd was committed by Defendants, Escondido Care
Center, MEK Escondido L.L.C., Edward KehMu@nce Keh, Martha Keh, and Donald Wheeler.
Plaintiff alleges fraud on behalf of his deceased mother and himself. Plaintiff asks for relief in the
amount of $84.8 million dollars from each Defendant on behalf of his deceased mother. Plaintiff

seeks $12 million dollars from each Defendant on his own behalf.

As a preliminary matter, the Court will first address whether Plaintiff has standing to sue dn

behalf of his deceased mother. Capacity to sue is governed by Federal Rule of Civil Procedure 1
which provides that, for an individual acting in a representative capacity, “capacity to sue or be s
shall be determined by the law of the state in which the district court is BeleFed. R. Civ. P. 17(b).
Under California law, only a decedent’s personal representative or successor in interest may bri
action on the decedant’s beh&eeCal. Civ. Proc. § 377.30. A person who seeks to commence an
action as the decedant’s successor in interest must, under California law, file an affidavit or a de
under penalty of perjury under the laws of CaliforidaeCal. Civ. Proc. 8 377.32. The affidavit or

declaration must state the decedant’s name, time and place of death, and must aver that no pro
now pending in California for administration of the decedent's etdafEhe affidavit or declaration

must also state that the declarant is the decedent's successor in interest and succeeds to the de
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interest in the action or proceeding and that no other person has a superior right to commence the act

or proceeding or to be substituted for the decedent in the pending action or proddedirgrtified

copy of the death certificate must be attached to the affiddviiThe party seeking to bring a surviva
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action bears the burden of demonstrating that a patistate's law authorizes a survival action and
the plaintiff meets that state's requirements for bringing a survival aclitaméland v. Las Vegas
Metropolitan Police Dept.159 F.3d 365, 369 (9th Cir. 1998) (quotiBgd v. Guessl37 F.3d 1126,
1131 (9th Cir. 1998)). Here, Plaintiff’'s complaint faitsaddress the state law requirements or whett
they have been fulfilled in this action. Plaintiff halso failed to include an affidavit or declaration
containing any of the statements required by California law or include a certified copy of the dea
certificate. Accordingly, Plaintiff has no standito sue on behalf of his deceased mother.

The Plaintiff also asserts claims on his own Ilifelunder Federal Rule of Civil Procedure 9(b
allegations of fraud must be plead with particulaiggeFed.R.Civ.P. 9(b). Rule 9(b) requires that,
when fraud is alleged, “a party must state withtipalarity the circumstances constituting fraud. 1d.”

Any averments which do not meet that standard shmuliisregarded,” or “stripped” from the claim

that

her

h

for failure to satisfy Rule 9(b)d. “Averments of fraud must be accompanied by ‘the who, what, whien,

where, and how’ of the misconduct chargage’ss v. Ciba-Geigy Corp. USA17 F.3d 1097, 1106 (9th
Cir. 2003)(quotingCooper v. Pickeftl37 F.3d 616, 627 (9th Cir.1997)).

In Plaintiff's allegations for fraud against tbefendants he claims that Escondido Care Cen
“‘committed deliberate fraud against Mother and Son by telling them Mother would be allowed
acupuncture treatments whenever son wanted them, when they knew they would stop allowing t
whenever they felt like it.Pl. ‘s Compl.23, Doc. No. 1. In his allegations Plaintiff has failed to give

who, what, when, where and how, of the misconduct cdaRjaintiff has failed to state with particulg

er

hat ce
the

-

ity the circumstances constituting fraud. He falils to state the circumstances surrounding any profnises

made by Escondido Care Center, who gave him {hesrises, how the promises were given, when
promises were given, and where the promises were given. Accordingly, this Court finds that Plai
lacks standing and fails to state a claim in his first cause of action.
Il. Plaintiff's Second and Third Causes of Action

Plaintiff's second cause of action asserts intentional infliction of emotional distress, perso
injury, assault and battery against Escondidee@enter, MEK Escondido, L.L.C., Edward Keh,

Lawrence Keh, and Donald WheelBt. ‘s Compl.28, Doc. No. 1. Plaintiff’s third cause of action

the
ntiff
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asserts financial abuse, deceptive practice against senior citizens, and conspiracy against the same
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Defendantsld. at 31. Plaintiff sues on behalf of his mother and asks for $94.8 million in relief fron
each Defendant for the second cause of action and $9,000 from each Defendant for the third calise of
action.ld. at 28, 31.

As stated above, the Plaintiff has failed to destrate standing to sue on behalf of his deceased
mother. Plaintiff's complaint fails to addrese ttate law requirements and include an affidavit
containing any of the statements required by California law or a certified copy of the death certificate.
Accordingly, this Court finds that Plaintiff has atanding to sue on behalf of his deceased mother.
Il Plaintiff's Fourth, Fifth, Sixth and Seventh Causes of Action

Plaintiff's fourth cause of action alleges bagtdsreach of fiduciary duty and violation of the
Civil Rights Act against Defendants: Dr. Raynd Dann and Palomar Hospital on behalf of his
deceased mothePI. ‘s Compl.32-33, Doc. No 1. Plaintiff’s fifthsixth, and seventh causes of action
assert the tort of conversion against numerous Defenddnds.34. Plaintiff seeks relief in the amount
of $94.8 million dollars, plus interest, from each Defendant on each cause of action on behalf of his
deceased mothdd. As stated above, the Plaintiff has detmonstrated standing under California law
to sue on behalf of his deceased mother.

Additionally, Plaintiff also seeks relief in treamount of $12 million dollars from each Defendant
on behalf of himself under the fifth, sixth and seherduses of action for “conversion of son’s powef to
help his mother.1d. at 34. Under California law, conversiorthe wrongful exercise of dominion ovef
another's personal property in denial of or inconsistent with his rights in the prdpeeyfmery 317
F.3d 1064, 1069 (9th Cir. 2003). “The elements of comwerare (1) the plaintiff's ownership or right o
possession of the property; (2) the defendant's conversion by wrongful act inconsistent with the propel
rights of the plaintiff; and (3) damagesd. Here, Plaintiff claims that by accepting his sister’'s power of
attorney regarding their mother, rather than his own, the Defendants committed conve@isen.

Compl.34, 35, 37, Doc. No. 1. The Plaintiff has faileceigplain or provide case law explaining how i

=74

power of attorney is a right to possession of property under the elements of conversion. He has also
neglected to explain how he was damaged byatits of Defendants. He simply provides vague
conclusions. Therefore, the Court finds thatmiilacks standing regarding causes of action four

through seven, and that Plaintiff fails to state a claim regarding causes of action five through seven.
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IV.  Plaintiff’'s Eighth and Ninth Causes of Action

Plaintiff's eighth and ninth causes of action allege violation of the Civil Rights Act by nums
Defendants. PI. ‘s Compl.38-39, Doc. No 1. Plaintiff claims a&h his mother’s rights were violated
when Defendants honored his sister’'s power ofatpregarding their mother, instead of his olgn.
at 21-22. Plaintiff is seeking $94.8 million dollansrelief from each Defendant for each cause of
action on behalf of his deceased motlerat 38-40. First, Plaintiff fails to explain what specific righ
were violated and how they were violated by e@efendant. Second, as explained above Plaintiff Ig

standing, under California law, to sue on behalf of his deceased mother unless he is her personé

representative or successor in inter8seCal. Civ. Proc. 8 377.30. Plaintiff has failed to address the

state law requirements and include an affidavit or declaration as required by Californda law.
Therefore, the Court find that Plaintiff lacks stargland fails to state a claim in causes of action eig
and nine.
V. Plaintiff's Tenth Cause of Action

Plaintiff's tenth cause of action alleges battand wrongful death by all Defendants incorpo-
rated in Plaintiff's Complaint?l. ‘'s Compl.40, Doc. No 1. As explained above, Plaintiff does not ha
standing to sue on behalf of his deceased mattmvever, Plaintiff does have standing to bring an
action for the wrongful death of his moth8eeCal. Civ. Proc. § 377.60. A wrongful act or negligencg
of another resulting in the death of a person creates a cause of action for wrongfutidelathever, in
Plaintiffs Complaint, he fails to state facts supporting his claim that each Defendant of the twent
Defendants in this action committed a wrongful or negligent act which resulted in the death of hig
mother. Plaintiff simply states vague conclusitret each Defendant is liable for his mothers deith,
‘s Compl.41, Doc. No 1. The Court therefore finds that FHaintiff’'s tenth cause of action fails to stg
a claim.

Conclusion

For the reasons set forth above, the Court finds that Plaintiff has failed to demonstrate he
standing to bring causes of action one through ten on behalf of his deceased mother and in caus
action one, and four through ten, the Plaintiff’'s conmplails to state a claim. This Court therefore,

DISMISSES Plaintiff's ComplaintWITHOUT PREJUDICE and withLEAVE TO AMEND. The
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deficiencies noted herein. Failure to do so will result in the Court’s dismissal of this case. Havin

Plaintiff has thirty (30) days from the date of this Order to file an amended Complaint correcting ]]he

dismissed the Complaint, the CoDENIES ASMOOT Plaintiff's Motion to Direct Marshal to Serve
[Doc. No. 14].
IT IS SO ORDERED.

DATED: May 29, 2012 . y _

gA Ay
Hon. Antﬁony J. Batteféfia
U.S. District Judge
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